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THE STUDENTS 
OF THE 


COMMON-LAWS 


ENGLAND. 


en | had finiſhed the 
SETS former Part of the Re- 
ports of this Reverend 
Judge, collected by him 
in the firſt Sixteen years 
of the late King Charls, 
I did oblige my {elf by 
promiſe , That if God 
ſhould bleſs me with 
health, I would imploy it in fitting the reſt of his 
Reports for publique uſe. But were I not under 
ſuch an engagement, a Debtor to my Country; 
and 1n particular to the Profeſſors of our Law ; 
the meer merit of the action would ſufficiently 
have encouraged me to it: For, wherein could I 
better have ſpent my time, or more obſerved that 
rule of the Apoſtle, of ſeeking not my own only, but 
of others good, then in uncaſing this Jewel, and 
com- 


— _ — — 
— 


— 


HE EV IST LE. 


communicating to Poſterity ſo great, though 
hitherto a hidden treaſure of Law and Learning? 


Beſides this, which was enough to excite, I had an- 


other reaſon, that did ſweeten my labours herein; 
And that was, the pleaſure I took in recollecting 
theſe curious Pieces, and through them viewing 
the moſt lively Image of a Perſon, whole Piety, 
Knowledge, and Vertues had made him as much 
admired by others, as his relation had endeared him 
to my ſelf; fo that could not in juſtice to his me- 
mory, ſuppreſs any longer this Monument of his 
Fame. Sure, it is a bleſsing promiſed to every 
good man, That his works ſhall praiſe him in the 
gates: Of which nature, I taking thus to be one, it 
was but my duty to publiſh it. 

To thoſe who have had a taſte of this worthy 
and eminent Judge's great abilities, of his Reports 
formerly printed, I need not further recommend 
theſe, then by ſaying only, that they are of the ſame 
Piece, and drawn by the ſame hand; but with fo 
much exactnels and perfection of skill, that in the 
firſt, though he hath ſurpaſſed many others, yet in 
theſe he ſeems to ſurpaſs himſelf. And therefore, 
have been more then ordinarily careful in the 
Edition, that the Reverend Reporter may not be 
blemiſhed with thoſe many Errata's in this, which 
have ſomewhat obſcured the former; Eſpecially in 
chat latter Edition of it, by ſome ignorant and mer- 
cenary perſons, who care not how they blur mens 
Credits, and therein wrong the Reader, as well as 
the Learned and Judicious Reporter, ſo they may 

have 
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have a vendible Impreſsion. Jo prevent all groſs 
and fatal miſtakes, I have peruſed every ſheet, and 
exactly examined the ſame by the Original under 
his own hand: Which as it did very much retard 
the Impreſsion, ſo | hope the Correctiveneſs of the 
Work will abundantly ſatisfie for the delay of it; 
And thoſe Errors which have eſcaped in the Print- 
ing of theſe Reports, are ſuch, as an eaſie Judgment 
may in tranſitu rectifie; however you will find 
them particularly corrected, in the uſual place, after 
theend of this Book. 

There ſtill remains another Part of this Learned 
Judge's Reports, collected by him from the 23. Year 
to the end of Queen Elixabeth; which | intend to 
publiſh, if God be pleaſed to lend lite and health : 
And ſo ſhall once more have occaſion to mention 
his Name, whoſe merits and memory cannot too 
thankfully be recorded; And I am ure, | may erre 
ſooner in the defect of his praiſe, then the excels : 
For he died full of commendation for wiſdom and 
piety ; and left ſuch a ſtock of Reputation behind 
him , as might kindle a generous emulation in 
Strangers, and preſerve a noble ambition in thoſe 


of his Name and Family , to perform actions 
worthy of their Anceſtors. Vale. 
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WI all, knowing the great Learning, Wil 
dom, and Integrity of the Author, doe 
(for the Common benefit) approve and allow 
the publiſhing of this Book, in the ſame Letter as 
now it is printed, 


Fo. Glynne. 
Oliver St John, 


Edward Atkins. 
Robert Nicholas. 
Matthew Hale. 
Hugh Wyndham. 
P. Warburton, 

Fo. Parker. 
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Priority of the Conſonant is to 


be oblerved. 
Auſtin ver ſus Bewley Page 548 
A. Air v. 4400 f . E. 
| Aylor . Chep 259 
Bbot verſus Blofield Page 644 
Abbot v. Rooxwood 594 B. 
Adams v. Gooſe 95 
Adams v. Cheverel 113 ND Aconv, Gyrlyn 296 
Adams v. Flyth 571 Barns v, Worlich 2 
Adderton v. Dunſter 247 Barns v, Conſtantine 32 
Addis Caſe 219 Batt v. Bradley 141 
Alden v. Blagrave 99 Bauds Caſe 41 
Aldred v. Matthews 188 Baker v. Bacon 48 
Aldrich v. Waltham 579 Baker v. Gough 82 
Alleley v. Collen 694 Baker v. Blackman 681 
Allington v. Yerkner 165 | Baugh v. Hains 76 
Alſop v. Bowtrel 541 | Bagſhaw v. Goward 147 
Amcoth v, Catherich 615 Banning v, Fryer I59 
Andrews v. Lord Cromwel 310 Barnard v. Godſcal 309 
Andrew v. Hundred de Lewknor 187 Baskervile v. Brocket 449 
Appeſley and Key v. Ive 645 Bateman v. Woodcock 372 
Arundel v. Mead 622 Braſhford v. Buckingham 205 
Arundel v. Arundel 11 Barret v. Fletcher 220 
Counteſs of Arundel v. Steer 25 Barret v. Winchcomb 360 
Archer v. Dalby 660| Barwick v, Foſter 227, 233 
Sir William Armin v. Applecoſt 582 | Barwick and Turner v. Gibſon 297 
Arnold v, Bidgod 318 Baſpool v. Freeman 285 
Aſh v. Bruanel 255 | Barrons , Ball 331 
Aſhfield v. King 620 |Bartholmew v. Bel field 332 
Aſhburnam v. St. John 85 Baily v. Stephens 198 
Aſhmore v. Rypley 420 Baily v. Merrel 386 
Athil v. Corbet 463 Baily v. Purley 603 
Atkins v. Longvile 50 Bard v. Bard 602 
Atkins v. Gardiner I59 Bancroft v. Coe 664, 
Atwoods Caſe 421 Barmund v. | 473 
Auncelm v. Auacelm 31 Batesby v. Brooksbeck 500 
Aunſel v. Gardiner 652 Blandford v. Blandford 394 
Auſtin v. Royden 692 Bray v. Grobe 10 
Auſtin v. Auſtin 319 Bray v. Tracy 688 
Auſtin v. Monk and Cher 402 Braſhford v. Buckingham 7, & 205 


2 Practhay 


— —— — = 
4 2 
” 


nn A — — 
22 — — —— 


by —____ — 
— = - eo — 


9 


0 — —— 


— 


4 (ABLE. 
Bradihaw bus Page 105 | Boſtock verſus Snell Page 135 
Bradley v. Toder 228 Bold v. Wynſton 168 
Bradley v. Bancks 283 Bourn v. Carrington 502 
Bradford v. Woodhouſe 520 Bourns Caſe 543 
Bradford v. Ramſey 653 Booth v. 528 
Be dle v. Clerk 218 Booth v. Potter 533 
Beadle v. Lull 221 | Booth v. Crampton 613 
Beadle v. Morrice 224 | owſe v. Cannington 244 
Beaumond v, Haſtings 240| Booker v. Evans 251 
Bead v. Sanderſon 440 Bowls v. Poor 282 
Bearblock v. Michel 257 | Foulney v. Curteis 251 
Belcher and his Wife v. Hudſon 222 Bond . Pain and bis Wife 273 
Bellaſis v. Hankford 364 Boſton v. Tatim 622 
Bellingham v. Alſop 52 v. Boucher 81 
Earl of Bedford v. Forſter 77 Brooks v. Sir Henry Montague 90 
Earl of Bedford v. 327 Brooks v. W right 434 
Benſon v. Morley 1531 £r90ks v. Rogers 100 
Benſon v. Hull 613 frown v. Wootton 73 
Beal v. Shepheard 199 Brown v. Jerveys 290 
Beal v. Braſier 305 Brown v. Lowe 443 
Bell v. Fox and Gramble 230 Broughton v. Moore 142 
Berisford v. Preſs 275 Broxholm v. Thorold 238 
Berisford v. Woodroff 404 Browning v. Fuller 299 
Beeſton v. Buller 363 Brocking v. Cham 425 
Beeſton v. Robinſon 218 Brookbank v. Tailor 684 
Beckwill v. Nott. 504.| Broad v. Jollyff 596 
Rennus v. Guildley 505 | burſer v. Martin 46 
Beth v. Trevinian 586 Burrel v. Bowes 105 
Bennet v. Tabran 629 Burwel v. Wood 472 
Berry v. Nevys 661 Burton v. Tokyn 143 
Berry v. Penryn 399 Burton v. Eyre 288 
Beccher v. Sherley 211 Burton v. Brown 648 
Brediman v. Bromley 142 Lord Buckhurſt v. Sir John Lewion 
Bret v. Cumberland 399, 521 157 
Brent v, Haddon 555 Butler v. Duckmanton 169 
Breſley v. Humphreys 557 Euckingham v. Coſtendine 213 
Biſhop and Jurdane v. V icounteſs Bulbroo# v. Bridges 217 
Montague 50 Bultevant v. Halman 537 
Birton v. Mandel 67 FEurbolt v. Kent 63 l 
Bird v. Bird 289 Bull v. Wheeler 647 
Biggens v. Tytherton zog Buckley v. Gylham 243 
Bridge v. Cage 103 Buckley v. Guylbank 677 
Bridges Caſe 639 Buckley v. Hale 655 
Prigate v. Short 154 Sir Edward Button v. Awdley 521 
Briicoe v. King 281 [Buckland v. Otley 68>, 
Blithe v, Topham 158 Busfield v. F usfield 577 
Britton v. Wade 515 |-lunden v. Wood 85 
Bridgeman v. Lighttoot 671 hlunden v. Euſtace 504 
t oſden v, Sir John Thynn 1$ (Blunt and Fairley v. Snedſton 116 


Brunkard 


| 


— 


iE 


— —— — 


Brunkard v. Seager 


CE AO Og" 


Pag. 427 | Cornwallis v. Spurling Pag.57 
Bythal and five others v. Harris 616 Colling v. Canke 105 
: Commin v. Kineto 150, 161 
ao Colvile v. Parker 158 
| Colome v. 204 
"YAftle v. Dod 200 Cotes v. Kettle ibid. 
Caſtles Caſe 643 Cottons C aſe 256 
Car v, Barker 250 Cotton v. Weſtcot 420, 441 
Car v. Powelwheel 620 Courtney v. Glanvile 343 
Catesby v. Biſhop, and Peterboruſt, | Codner v, Dalby ; 63 
and Baker 141| Cobb v. Heydon 350 
Califord v, Knight 514, Cobb vᷣ. Bettiſon 374 
Biſhop of Carlifles Caſe 483 Coddingron v. Wilkins 377 
Calthorp v. Newton 647 Cooper v. Frankliig and Walter 400 
Calthorp v. Culpepper 654 Cooper v. Smith 423 
Carters Caſe 464 Coles v. Kinder 571 
Sir John Carews Caſe 484 Croſs v. Fauſtendiſh 180 
Chamberlain-v, Ewer 365 | Crocker v. Kelſey 688 
Chamberlain v. White and Goodwin | Curteis v. Woolverſton 56 
647 Cumber v. Epiſc, Chicheſt and Green 
Chandelor v. Lopus 4 216 
Champernon v. Hill 68 Cunningham v. Hare 239 
Champernon, Godolphin 160 8 utts ⁊. Bennet 409, 412 
The Lord Chandois Caſe 483 Churcher v. Wright 443 
Chadock v. Cowley 695 | Clun v. Fiſher 309 
Crane and Hill v, Homerſton 118 
Clark v, Cog 170 D. 
Crawley v. Lidgeat 338 
Cramlingtons Caſe 345 | Þ on v. Banniſter 32 
Cranvil v. Sanders 497 Dagg and Kent v. Penkevon 70 
Sir Walter Chetwid v. Meeſton 308 Darcy v. Page 151 
Sir Edward Cleer v. Parker 31 Darcy v. Warner 593 
Clerks Caſe 506 Dalby v. Cook 234 
Clerk v. Thomſon 571 Dawkes v. Pylfield 297 
Clerk and Andrews Caſe 692 | Daniel v. Waddington 377 
Cleydon v. Taylor 294 Dalton v. Barnard 513 
Child v. Durrant 337 Dalton v. Epiſc. Elienſ. 673 
Child v. Bailey, Cc. 459 | Dandridge v. Johnſon 523 
Chiberton v. Trudgeon 556 Dance v. Ekden 550 
Criſp v. Gamil 127 | Dartnal v, Morgan 598 
Cliſon v, Proctor 307 | Dawney v. Dee 604 
Coriton v. Thomas 566 Draper v. Raſtall 88 
Coke v. Stubbs 583 Draycot v. Heaton 542 
Coke v. Laneday 210 Dent v. Oliver 43, 122 
Coke v. Bullock 49 Dent v. Parſons 473 
Cockſon v. Cock 125 Devis v. Clerk 64 
Cox v. Cropwel 5 Denbaugh v, Woodley 316 
Cox v. Wyrral 193 Dennis v. | 326 
Coupledick v. Coupledick 39 | Dewel v. Sanders 490 
a 2 Dighton 


—— — — 


g—_— 


4 1431. E. 


— — 


Dighton and Holts Caſe Pag. 388 Fawns Caſe in the Court of Wards 
Dobitoſt v. Curteen 452 524 
Dobſon v. Keys 261 Farnley v. Baſſet 203 
Dockwray v. Tanning 2420 Farmore v. Hunt 271 
Doggat v. Lawry 1900 Francis v. Ley 366 
Dolphin v. Clerk 64 Ferrers and Curſon v. Sir Richard 
Sir Michael Dormer v. Chambers 89] Fern and others 643 
Doyley v. White 323 Fleirs Caſe 2 94 
Douglaſs v. Kendal 285 Freeman v. Sheen 339 
Dowlewel *. Reynolds 587 Freeman v. Freeman 549 
Dutton v. Engram 427 Fletcher v. Pinſet 102 
Dutton v. Molineux 227 Fleetwood v. Curle 557 
Drury v. Kent 15 | Fiſh v. Bellamy 71 
Sir Drue Druries Caſe 156 | Fiſher g. Richardſon 47 


Dimmocks Caſe in the Court of Sir William Fitz-Williams Caſe 19 


Wards 
Dyer and others v. Fincham 


E, 
Een: v. Cope 567 
Eardley v. Turnock 629, 636 
Eavers v. Skinner 105 
Edwards v. Owſley 150 
Egertons Caſe 525 
Egerton v. Egerton 348 
Egles v. Vale 69 
Elborow wv, Allen 642 
Ellis v. Pitch 457 
Ellis v. Warns 32 
Ellis his Caſe 633 
Elſton v. Durrant 662 
Ells v. Clerk 290 
Elve v. Sabe 232 
Evans v. Thomas 172 
Evans v. Warren 604 
Euly v. Sloley 439 
Euſtace v. Scawen 696 
Lord Ewre v, Strickland 240 
Eyre v. Sedgſwick 601 
2 
Areleys Caſe 3 

Faldoe v, Ridge 206 
Fairchilde 2, Gaile 63 
Fawcets Caſe 148 
Fawcet v. Charter 662 
Fane wv, 197 


408 Fitz-Hughs Caſe 


527 
595 Ford . Hoskins 368 
Ford v. Hunter 111 
Ford v. Ford 536 
Ford v. Regem 669 
Fords Caſe 151 
Forteſcue v. Markham 482 
Foſter v. Browning 687 
Foſter v. Clement 10 
Foſter v. Inhabitants Hundred i. d. 
Iſtleworth 675 
Fountain v. Grimes 252 
Fowler v. C hilde 396 
Fowler v. Sanders 446 
Fox v. Prickwood 249 
Fox v. Hoskins 368 
Foxhall and Sands v. Corderoy 291 
Foy v. Hird 696 
Froſell v. Welſt 403 
| Fulliam v. Harris 217 
| Furſer and Bond v, Proud 423 
| Furnis v . Leiceſter 474 
Cr 
Umes v, Syms 217 
Gardener v. Spurdant 438 
Gardener v, Norman 618 


Garrard v, Regem 531 


Garret v, Taylor 567 
Garraway v. Harington 569 
Gainsford v. Tuke 536 
Gray v. Gray 525 
Gerrard v. Holland 43 

Gerrard 


b 
i 


Gerrard v, Wright 
Gelley v. Clerk 
Gennings v. Markliam 
Geuſh v. Myns 

Gewyn v. Roll 
Gregory v. Wikes 
Green v. Auſten 
Gregg v. 

Greeuwood v. Tyber 
Greevs v. Dewell 


Sir Barnard Greenvill +, Smith 627 


Goodwin v. Welth 
Goodwin v. Goodwin 
Goodyear v. Ince 
Gomerſal v. Waits 
Goodſon v. Duffield 
Goodman v. Knight 
Gold v. Death 
Goldſmith v. Plat 
Goldingham v. Sone 
Goddard v. Hampton 
Godfry v. Dypon 
Guy v. Liveley 
Guybbins v. Vaughan 
Guilbert v. Witty 
Gibſon v. Searls 

Gyer v. Ormſted 
Gibſon v. Harebottle 
Gill v. Glaſs 

Gibby v. Williams 
Grimes v, Shack 
Griffith v. Middleton 
Griffin v. Charles 
Dame Griffin v. Stanhope 


1 


H. 


J Arebottle v. Placock 

Hall v. Fettiplace 

Halls Caſe 

Hall v. Bonithan 

Hargrave v. Rogers 

Harper v. Beamond 

Harold v. lothwortliy 

Hawks v. Braifield 

Hawks v. Auge 

Harris v. Dixon 


Harris Caſe 


— — 


1 
Pag. 607 


188 
149 
321 
131 
116 
ibid. 
190 
563 
599 


220 
570 
246 
255 
313 
358 
381 
350 
688 
458 
539 
501 
418 
655 


84,176 


231 
255 
312 
666 
262 
425 
552 
454 


FO2 


— — — ———— — — + 


Harris v. Bervoire 
Harriſon v. Huckſley 
Harriſon v. Fulſtow 
Harriſon v. Metcalf 
Harington v. Garrawav 
Hancock v. Field 
Havergill v. Hare 
Hadeſdon vv. Grifil] 
Hales v. Wite 
Halman . Swan 
Haworth v. David 
| Hawkins v. Moore 
Hayward v, Hayward 
Haws v. Leader 
Hampton v, Courtney 
Hankinſon v. Sandelaus 
De la Hay v. Vaughan 
Halſey v. Carpenter 
Hack wel v. Euſtman 
Hampton v. Wilde 
Hayton v. Woolf 
Harts Caſe 
Handbury v. Ireland 
Harvey v. Chamberlain 


Hatflet +. Butcher 


Hennings v. Pauchardme 
Heins v. Sprot 

Heydon v. Godſalve 
Heyqon v. Mynn 

Heath v. Ridley 

Heath v. Dauntley 


Herbert v. Binior 

v. Henning 
' Heaton v. Harlſten 
Hendy v. Twiſt 
Hetiot v. Sanders 
Sir Baptiſt Hicks v. Gotes 
Higgens v. Totherden 
Higgens Caſe 
Higham v. Tlower 
Hill v. Sandford 
Hill v. Wade 
Hill v, Cooper 
Hilliard v. Redner 
Hingen v. Pain 


| 


* — —— — — — 


44.2 


4245, 477 


170 
510 
195 
203 
619 
229 
261 
265 
271 
270 
322 
329 
359 
410 
430 
614 
472 
618 
635 


Harvey v. Hundred of Chelmsford 


677 


247 


3345341 


521 
335 
544 


Heatley v. Boyer Mildmey & alias 
| 


336 
392 
432 
640 
66x. 
699 
390 
355 
320 

75 
109 
323 
603 
135 


475 
Hilſden 


S * 2 — _ 
——— — —— 


— — — — — 


A ſABLE. 


— — — — —— ͤ a — 8 — 
——  — 


| Hilſden v. Mercer Pag. 676] Ipſurich v. Martin Pag 411 

| Hodges v. Marks 485 | Jobbings Caſe | 535 
| Holloway v. Watkins 51| Johns v, Ridler 678 

Hollis v. Briſco 58 Johns v. Williams 165 

Horton v. Norton 74 Johns v. Adams 191 

Holt v. Aſtgrig 184 Johns v. Smith 314 

Holdſworth v. Proctor 188 | Johns v. Wilſon 435 

Horſey v. Hagberton 22 p Johns v, Bowen 597 

Holbrook v. Dogley 4 [Johnſon v. Aylemer 126 


Holland v. Stonner 3 [ 5 5|Johnion v. Underwood 493 


| Holms v. Broket 4 | Johnſon v. Leaman 562 
j Holtord v. Plat he Johnſons C aſe 609 
Sir C harls Howard v. Cavendi Lambert 36 
f his Wite 1 Jordan v, Steere 83 
6 Horſman v. Obbings — L Jordan v. Wikes 332 

Tho. Hollingworths Caſe 577 Joyce a., Parker 575 
Holbeach v. Warner 665 Iſon v. Gray 484 
Honycomb v. Sweet 668 | Ives d. Cheltc 5 60 
Holman ⁊. Chute 
Holms v. Toſtwood 690 K. 
Hodgskins v. Whood ibid. 
Hudſon v. Banks 28 Q Ir John Karne v. Pryther 375 
Hull v. Shardbrook 36| Kerry v. Derrick 104 
Huſcomb v. Standing 1 87 Kellan v. Manqiby 39 
Earl of Huntington v. Mildmay 217 Ken v. Drake 85 
Humphreys v. Damian 300 |Kemp v. Howſegoe 90 
Hutton v. Beech 339 Kempton v. Bartells 207 
Doctor Huſſey v. Moor 413 Kenrick v. Pargiter 208 
Hunt v. Downam 478 Kent v. Elwys 241 
Hunt v. Johns on 4 Kerſey v. Lovet 303 
Hunt v. Clent Ketſeys Caſe 320 
Hunſton v, Cocket 2 1 2 1— v. Hill 43 
Hutchings v. Glover 463 King v. Marlborough 303 
Hurford v. Pile 483 King v. Bag 331 
Hurleſton . Woodroff 415 King v. Andrews 380 
Hunn +, Potter 639 King v. Rumbal 448 
Hulbert v. Long 687 | King v. Epiſcop, Winton, & 
Hiats (aſe ibid. | : champion 53 
IIide v. Sciſſor 538 ; King v. Sir Rich. Wendman 82 
| King v. Champion 123 
I. King v. Twine 179 
| King v. Stanton 259 
Jacob v. Mills 343 King v. Sorell 329 
Jackſon v. Bell 637 The: King v Biſhopof Norwich, 
Jerrat v. Caldwell 184 and Saker 385 
Jennings v. Playſtow 568 King v. Hutchings 4412 
Jenkins v. Smiths 586 King v, John Hopper and others 
ermins C aſe 670 598 
King v. Parker and Webb 480 


he Bailiffs and Coiamonalty of 


King 


A TA L E. 


— ——ͤꝗ — 


king v. Execution of Sir Jom Love v. N apleſden 279 
Daccomb 512 Loſs v. Kelbridge 94 
King D. John Death 513 Lowe v. Sanders 166 
Kirbys v. Hanſaker 315 Long v. King 302 
Kipping v. Swain 324 City of Lon ſon ⁊ . Greym 182 
Kirkman v, Thompſon 474 Lovett v. Fawkner 357 
Kynaſton v. Lloyd 624 Loader v. Samwel 551 
Lloyd v. Cook 399 
. Lloyd v. Pearſe 424 
| | Lumley v Hutton 447 
| Lutterel v. Weſton 308 
Apworth v. 86 Lutterford v. Peter le Maire 579 
Lancaſter v. Lowe 92 Lutwick v. Mytton 604 
Laughton v. Gardener 121 I. yſter v. The Warders of the Hoſpi- 
Laſtimer v. Avery 126 tal of Ravenſworth 369 
Lane v. F leedal 136 
Lane v. Alexander 202 
Lawrence v. Johns 274 NI. 
Lamb v. Wiſeman 385 
Large v. Alton 462 M Aby v. Shepheard 649 
Langley v. Pain 627 Mapes v. Sydley 683 
Lawiey v. Gatacre 498 Martin and his Wife v. Stradling 
Doctor Lea field v. Helicar 317 | 600 
Lea ⁊. Lucon 78 Mackworth v, Shipward 27 
Lea v. Lthel 559 Maſon v. Chambers 34 
Lea v. Mynn 110 Maſon v. Fox 621 
Lee v. Fydge 488 May v. Inhabitants Hundred de Mor- 
Lee v. Atkinſon and Brooks 236| ley 106 
Leigh v. Gotyer 444 May v. Proby and Lumley 419 
L eigh and Brown v. Burgany 19 Matthewſon v. Rowe 124 
Leeches Caſe 167 Marham v. Peſcod 130 
Leeſer v. Weſt 444 Marler v. Ayliff 134 
Martin Leeſers Caſe 497 Martle v. Woollington 166 
Leak v. Eyre 216 Maynay v. Collins 186 
Legate v. Pinchian 293 Mallet v. Sackford 198 
Lewis v. Walter 406, 413 Matthew v. Vaughan 203 
Lewis v. Coke 424 Matthew v. Crafs 323 
Lenneret v. Rivett 503 | Matthew v. Cole, &c 384 
Lewellin v. Williams 25 8 Marſham 2. Hunter 253 
Lewſon v. Kirk 265 Marſham v. Jolles 338 
Level v. Hall 284 Marſham v. Bulwer 458 
Leiceſter Foreſts its Caſe 155 Mackalleys Caſe 279 
Earl of Lincoln v. Roughton 196 Marſh v. Brace 334 
Lilb ern v. Heron 292 Mallory v. Lane 342 
Lizhtroot v. Lever 421 Maxfields Cafe 372 
Lovelace v. Wilcocks 8 Mawle v. Cacyfit 549 
Lovelace v. Juniper 311 Major v. Hart 642 
Lodge v. Fry 52; May v, Gibbons 568 
Loves v. Goddard 61 Machin v. 415 


| Mave 


4 4BLE 


—— wr ———_—_—_—_—_ 


Mayo verſus Buckhurſt Page 438 | Ofley verſus Sir Baptiſt Hicks Pag.263 
Marſhal V. Doyley A73 | Ofley V. Paradine 117 
Medcalf v. Wood 356 | Ognel v. Randal 29 ä 
Merrell v. Smith 311 Oyleys Caſe 635 þ 
Mills v. Sheffield 102 Oldfield v. Inhabitant Hundred de Wy- 8 
Mills v. Aſtel 486 therby 350 | 
Minors v. Leeford 114 Oliver v. Stephens 531 
Middletons Caſe 358 Ormelade v. Coke 354 
Middleton v. Weeks 200 Biſhop of Oſaries Caſe 534 
Miller v. Regem 538 Osbourn and Bradihaw . Church- man 
Millers Caſe 430 127 
Miles v. Prat and others 303 Osbourn ⁊. Ryder 135 
Mingay v, Hammond 482 
Michel g. Sir John Crofts 506 of 
Molineux v, Lacon 12 
Molineux v. Molineux 144,237 P Almer v. Wilder 66 
Moor 2, Foſter 65 1 Paramor v. Chapman 127 5 
Moor v. Goodgame 327 Parkers Caſe 133 * 
Moor g. Bulloc K 501 Parker v. Brown 612 
Moor v. Sir George Reynolds 619 Parker v. Rennaday 208 . 
Moor v. Blackwel 534 Parker v. Sanders 418 Y 
Monk v. Butler 574 Parker ⁊. Curſon 529 ts 
Moriſon . Cade 162, Parkhurſt . Powel 532 Gy 
The Lady Montagues Calc 301 Parry v. Dale 146 1 
{ortimer +, Pctiter 302 Patrickſon v. Barton 229 4 
Moyle v. Ewer 361 Patricks Caſe 528 4 
Mulcot v. Ballet 369 Pain v. Baſtwick 583 . 
Muſgrave g. Wharton 353 Pain v. Porter 490 p 
Mynn v, Cole 87 Page v. Keble 436 5 
Mylward z,, Watts 415 Page v. 671 1 
; | Palfreys Caſe 527 | 
N. Lady Plat v. Sleap 275 y 
| Plat v. Plummer 384 1 
NAT Ang v. Rowland ap Ellis 212 Prancer ⁊. Tringer 44 j 
IX Neal v. Sheffield 254 Prat v. Dixon 108 's 
Nelion v. Staff Prat v. Stern 382 4 
Newman v, Moor 424 Pells . Brown 590 
Nicholas v. Chamberlain 121 Pemberton v. Shelton 498 5 
Nowel v. Dyer 127 Pendavis . Kenſham 531 $i 
Noy 2. Hopgood 649 Penning L. Plat + 283 
Normanvile V. Pope 7 3 75 1 50 Penſon ST. Cartwright 34 5 
Earl of Northumberland q. Birt 163 Veplow v. Rowley 357 


Biſhop of Peterborough v. Catesby 


O. | 166 

Peters v. Heyward 6817 

'S Aſt v. Tailor 306 Fretiman v. Wodry 109 
Hg Brian v. Knivan 552 Preſcot v. 646 
Odingſels v1, Darbv, &. 306 Sir Thomas Pickerings Caſe 388 
Odel v. Moreton 254] Pigot v. Pigot 44 


Figot 


= 


tC OPT ECON r 


© 9 a —2 - Re ** 
IDS ene * 8 


— 


— —— 
— — — ——— —— —EUüä———mB 


ATABLE 


— —— 


1 — 


Pigot v. Rogers 
Liſter v. Hemlin 
Pincomb v. Thomas 
Piers v. Gore 

Pit v. Webley 
Philpot v. Feeler 


Pag. 


561 Rice v. Regem Pag. 404 
103 Rice v. Har veſton 299 
524 Lord Rich v. Frank 238 
157 Rich v. Holt 267 
321 Richv. Kuecland 330 


672 Richardſon v. Dowel * © * 57 


Phillips v. Slade 676 Rickman v. Garth 173 
— v. — 8,35 — 7 Cocks | 5 94 
Phillips v. Hugte 13 Nigley 2. Lee + 35 
— Caſe 5 120 Robinſon v. Robinſon - 016 15 
Pope v. Leiwins 630 Robins v. Hildredon 65 
Porter v. Porter 100 Robins v. Sanders 386 
Porter v. Agar 324 —— v. Trenain 507 
Porter +. Bathurſt 559 Roberts Caſe 269 
Porter v. Phillips 623 Robertſon v. Stallage 186 
r v. —— 351 —— V, — 26 ; 
Powl v. Haggar 492 | Rogers v. Parry 32 
Powel v. Peacock 29 Rofvel v. Vaughan 196 
Powel v. Hutchings 204 Rook v. Rook 245 
Pollard v. Blight 479 Roſs v. Pye 281 
— his On 230 — 3 Caſe 2 96 
Proctor v. Johnſon 233 Rolls v. Boulton 360 
Purſer . Walter 46 Rowland v. Doughty 849 
Purfray v. Grime 291 Royſton v. Ealeſton 654 
Fiction hrs i Lady RaBaCa 77 
CNLON v. Harr e 
Pimmock v. Hilder 559 Earl of Rutlands Caſe 40 
Counteſs of Rutlands Caſe 29 
Q. Rippon v. Bowls 373 
Ridges v. Miller 666 
1 v. Searl 95 | | 
S, 
R. | Ache v. Yeoman 587 
Saffin v. Adams 60 
Andal v. Wale 59 Salman v. Bradſhaw 304 
Radford v. Harbin 122 Sandelow v. Deverton 284 
Ratcliff v. Michel 331 Sanders v. Eaſterbie 417 
Ratcliff v. Davies 243 Sanders v. Sandford 437 
Rawlins v. Barret 324 Sander ſon v. Harriſon 673 
= _ —_ Caſe 495 _ Caſe * 426 
ands v. Pec 1 allows v. Girling =. 
Sir William Read and his Wife v. Salkeld v. Skelton 59 
462 Salkeld v. Lord Howerd 547 
Sir — Reads Caſe 6 bs — 7 Hoder 5 20 
Read v, Potter I2 ams v. Mercer 25 
Reynel v. Kelſey 674 Sir — Savel v. Thornton 6530 
Sir George Reynel v. Longcaſtle Sandback v. Turvey 585 
545 | Stainroid v. Locock 115, 194 
| b Scarro 


— — 


* 4 145＋L E. 


— — 


Scarro v. Saprany Pag. 119 Smith v. Skipwith Pag. 277 


Starling v. Long 128 


Sharpley v. Hurrel 
Starkey v. Barton 
Stain v. Wilde 
Slade v. Thompſon 
Stanhope v. Stanhope 
Sparham v. Pye 
Slater v. Stone 
Stamp v. Parker 
Stanſted v. Shoreditch 
Scavage v. Parker 
Staves v. Regem 
Slack v. Bearfall 
Slackman v. Weſt 
Stamp v. White 
Swadling v. Peirs 
Solman v. King and others 
Selby v. Carrier 
Searls Caſe 
Shecomb v. Hawkins 
Shepheard v. Allen 
Shepheard v. Edwards 
Sheers v. Bretton 
Sheer v. Scobel 
Steward v. Coles 
Sweetman v. Cuſh 
Stead v. Moon 
Sheriff v. Wrotham 
Skeliton v. Hay 
Smead v. Badley 
Stephens v. Keble Thawit 
Snelgar . Henſton 
Sill v. Heath 
Skinner v. Trobe 
Baron Snig v. Shirton 
Stile v. Hearing 
Stile v. Heath 
Slingsby v. Lambert 
Strickland v. Thorp 
Spicer v. Spicer 
Smith v. Smith 
Smith v. Barten 
Smith v. Gate wood 
Smith v. Bowyer 
Smith v. Bole 
Smith v. Malings 
Smitli v. Turnor 
Smith v. Johns 


208 
234 
352 
374 
457 
330 
645 
646 
580 
647 
666 
668 
673 
600 
G13 
183 
345 
430 
318 
108 


Smith v. Flint 300 


Smith v. Faldoe 
Smith v. Melfer 
Smith v. Ward 
Smithſon v. Cage 
Somerſal v. Barneby 
Southbies Caſe 
Southern v. How 
Stows Cale 
Shopland v. Ridler 
Stork v. Fox 
Shovel v. Howman 
Shoyl v. Tailor 
Stodden v. Harvey 
Stone v. Marol 
Stone v. Smalcomb 
Spore v. Drury 
Stonehouſe v. Read 
Sturges v. Judgin 
Stubbs v. Coke 
Sidenham v. Keylway 


370 Sir John Sidenham v. Man 
446 Simpſon v. Kirton 
667 Simpſon v. Sothern 


627 


9 
152 


| 509 


Simpſon v. Juxon 
Simpſon v. Simpſon 
Simonds v, Burlow 

Simonds v. Walſt 


554 Sivedale v. Lenthal 


397 


436 
611 


120 


199 
73 
80 

394 

207 

526 

111 

142 

152 

528 

478 
160 
202 


Elizabeth Slimbridges Caſe 
Sly v. Finch 
Spire v. Johns 


| I90| ©. 


' Ailor v. Perkins 


| Tailor v. Markham 
Tailor v. Welſted 
Tailor v. Chambers 
Talentine v. Denton 
Tampion v. Newſon 
Talkern v. Wrig 
dir John Tasburgh v. Day 
Tharold v. Spight 
Tracy v. Veal 
Sir Paul Tracy v. Dutton 
Travers v. Malins 


| 


257 Teſmond v. Johnſon 


636 
ibid, 
673 
526 
287 
40 
4.68 
603 


55,98 


I20 
154 
178 
204 


224 
443 
68 
111 
288 
406 
484 
677 
223 
617 
477 
428 


Treſwel 


25*„„„ 8 


A Ll AbLE. 
Treſwel v. Middleton Pag. 653 i Watſon v. Thorp Pag. 239 
Doctor Trevers Caſe 269 Warley v. Purley | 291 
Thearn v. Fuller 396 Wait v. Hundred de Stoke 496 
Theakers Caſe 685 Walthal v. Ald:ich 588 
Treſwaller v. Keyne 619 Waters v. Bridges 629 
Thin v. Rigby 314 Waldoe v. Bartlet 573 
Toole v. 306 Waldo v. Lambert 419 
Tolhurſt v. Brickenden 250 Warren v. Smith 364 
Thornel v. Laſſels 27 | Warrens Caſe 540 
Thomas v. Willoughby 587 Walter v. Manſel 493 
Thompſon v. Field 499 Warners Caſe 532 
Thomlings v. Hoe 664 Wallis Caſe 555 
Thorneys Caſe 276 Watkins v. Oliver 558 
Trollop v. Richardſon 212 Waring v. Perkins 626 
Tuthill v. Milton 222 Weaver v. Clifford 3 
Tuteſham v. Roberts 21 Web ͤ v. Warner 47 
Turner v. Darcy 101 Web v. Hearing 415 
Turner v. Champion 442 Web v. Ingram 663 
Thurman v. Cooper 476 | Web v. Cook $35,625 
Timpe ley v. Coleman 165 Webley v. Gilman 568 
Tinam v. Bridges 300 Weſton v. Dike 235 
Tidcot v. Weſtcomb 399 Weſton v. Dobinet 432 
Weald and his wife v. Peaſe 355 
Wheeler v. Heydon 328 
V. Wheadon v. Sugg 372 
Wheatley v, Low 667 
— v. Field 340 Sir William Wrey v. Veſper 263 
Vaughan v. Holds 80 Willis v. Shepheard 619 
Vaughan v. Loriman 128 | Witton v. Bye 486 
Vaughan v. Williams 171 | Williamſon v. Hunt 378 
Vaughan v. Ellis 213 Williams v. Vaughan 97 
Villers v. Haſtings 286 Williams v. Cutteriſe 136 
Violet v. Blague 514 | Willis v. Neilder 526 
Underhil v. Kelſey 226 | Wingfeld v. Bell 377 
Upchard v. Tatam 637 Winkworth v. May 183 
Upheard v. Betts 578 Wiſe v. Bellent 442 


W. 


Ade v. Atkinſon 
Wadhurſt v. Dam 
Walker v. Bellamy 
Waterhouſe v. Baud 
Ward v. Walthow 
Ward v. Ellain 
Ward v. Air 
Sir John Wars & alii v. Ognal 
Wats v. King 
Wats his Caſe 


Wiſeman v. Wiſeman 107 


Winch v, Grove and Sanders 584 

Sir Percival Willoughby v. Egerton 

10 5 
44 | Whitchcor v. Fox 358 
102 | Whitlock v. Horton 91 
133 | Whitton v. Williams 101 
173 Whiting v. Reynall 657 
261 W hitingham v. Hill 4294 
366 | Whiſtler v. Lee 359 
192 | Whiſtler v. Paſlow 487 
353 | Worlich v. Maſſey 67 
335 | Woody v. a4 


ATAB 


Wood v. Smith 
Wood v. Ingerſol 
Wood v. Suckling 
Wood v. Shirley 
Wood v. Gernons 390 
Woodley v. Biſhop of Exceter, Man- 
waring and Edwards 691 
Woodel v. Hungate 183 
Woodtord v. Deacon 206 


Worts v. Clyfton 350 


L E. 205 


— 


Woolmer v. Cauſton 


Worledge v. Benbury 


Withers v. Hendley 


bid. Wikes v. Sparrow 


T. 


12 v. Gough 
York v. Twine 
Young v. Englefield 


Ferrer rr 
In the years when theſe Caſes were adjudged, 


theſe perſons were Lord Chancellors, or Keepers of 
the Great Seal of England, Juſtices of both 


Benches, and Barons of the Exchequer. 


Anno 1 Jac. Reg. IR Tho. Fgerton(being in the 
3. time of Queen Eliz. Keeper of 


— be Grear Seal of England) 
was _ Lord Chancellor. 
Anno 14 Jac. Reg. Upon the 7. of Mar. Sir Fran. Bacon 
K",youngeſt ſon of Sir Nich. Bacon, and 
\ formerly Attorney General , was made 
Lord Keeper in the life time of Sir Tho. 
Egerton, and upon the 4 of Jan.1617. 
{ being the day after Sir Tho. Egertons 
death) was made Lord Chancellor; his 
father was the firſt Lord Keeper, and he 
the laſt Lord Chancellor. 
Anno ig Jac. Reg. Vpon the 1. of May, the Great Seal was 
delivered up unto bis Majeſty, who the 
Same day granted a Commiſſion to the 
4 then Lord Treaſurer, the Duke of Le- 
nox,and the Earls of Pembroke and A- 
rundel,to hade the keeping of the Great 
Seal, and to ſeal all ſuch things as the 
Lord Chancellor ought to do, and to ſign 
Decrees ; and on the ſame day another 
Commiſſion was granted to Sir Ja. Lea 
Knight, Chief Fuftice of theKingsBench, 
to execute the room and office of the Lo. 
Chancellor in the upper Houſe of Parl. 
And then alſo a third Commiſſion was 
directed to Sir Jul. Cæſar Knight, (Mr. 
of the Rolls ) Baron Bromley, and to the 
Fuſtices Winch, Doderidg, and Hut- 
ton, and the Maſters of Chancry, to hear 
and determine Caſes in the Chancery. 
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The Table of the Judges,&c. 
In, eodem Anno Upon the 10 of wy following, Iohn 
| VVilliams Dean of V Veſtminſter, and 
Biſhop-EleS of Lincoln, received the 
Great Seal from the King, and upon the 
21. of the ſame Moneth, a Warrant was 
 direGled to the Lord Treaſurer, and Ba- 
rons of the Exchequer, to give allowance 

to the ſaid Iohn Williams of all bis 
fees Sc. from the 1. of May next pre- 


cedling. 
Juſtices of the Kings Bench. 


Anno 1 Jac. Reg. Ter. Paſ. Sir Ioh. Popham Chief Iuft. 
Sir Edw. Fenner ? 
, Sir Fran.Gawdy Knights. 
Sir Chriſt. Yelverton) 
In codem Anno 11. Feb. Sir David VVilliams Knight, 
and Serjeant at Law, was ſworn Iuſtice, 
o that there were 5 Iudges in that Court. 
Anno 3 Jac, Reg. 26. Aug. Sir Fran.Gawdy rectiving a 
Patent to be Chief Iuſtice of the Common 
Pleas, Sir Lawrence Tanfield Knight 
and Serjeant at Law, upon the 25.0 
Ianuar. following, was ſworn Juſtice of 
the Kings Bench. 


Anno 4 Jac. Reg. 30. Maii, A Commiſſion was gran- 
ted to Sir Joh. Popham to occupy 
the place of the Lord Chancellor of 
England, in the higher houſe of 


Parliament. 


Anno 5 Jac. Reg. Vpon the 10 of June Sir John Popham 
dyed, and upon the laſt day of Trinity 
Term Sir Thomas Flemming Chief 
Baron of the Fxchequer, was made Chief 
Tuſtice of the Kings Bench. 


pon 
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In eodemn Anno 


Anno 10 Jac.Reg. 


Created. 


Upon the laſt day of Trinity Term Sir 
Lawrence Tanfield being made chief 
Baron,Sir John Croke one of theKings 
Serjeants at Law, and Juſtice of the 
Counties of Breknock , Radnor , and 
Glamorgan, was the ſame day ſworn 
Juſtice of the Kings Bench. 

In the Summer Vacation Sir Chriſt. 
Yelverton dyed , and upon the 26 of 
Nov. following, Sir John Doderidge 
Knight, was ſworn Tuſtice of the Kings 
Bench. Note, That in Paſch. 
prim. Jac. he was Serjeant at 
Lam, and upon the 29 of Octob. 
2 Jacobi, the King making him 
Solicitor General, granted bins 
the day before a Releaſe and diſ- 
charge of the ſtate and degree of 


Serjeant at Law, and from wear- 


ing of any his veſtments accuſto- 


Anno 11 Jac. Reg. 


In codem Anno 


med; andin Trin. 5 Jac. be was 
made the Kings Serjeant at Law 


without further ceremonies. 

In the Vacation Sir David Williams 
dyed, aud upon the 21 of April follow- 
ing, 4 Patent was granted to Robert 
Houghton Serjeant at Law to be one of 
the Tuſtices of the Kings Bench. 

Upon the 25 of October Sir Edward 


Coke Chief Juſtice of the Common 
Bench was ſworn Chief Juſtice of the 


Anno 14 Jac. Reg. 


Kings Bene. 5 
Upon the 15 of Novemb. Sir Edward 
Coke was by Writ diſcharged of the 
e of Chief Tuſtice of the Kings 

ench. And upon the day following, Sir 


(c 2) Henry 
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Hen. Montague Night, ibe Kings Ser- 
jeant at Lam, and (then alſo } Recorder 
of London, was ſworn Chief Juſtice of 
the Kings Bench. 

Anno 17 Jac. Reg. Upon the 23 of January Sir John 
Croke dyed at his houſe in Holborn. 

Anno 18 Jac. Reg. Upon the 9 of Octob. Sir Tho.Cham- 
berlain Knight, Serjeant at Law, and 
Juſtice of Cheſter, was made Fuftice of 
the Kings Bench. 

In eodem Anno Upon the 14 of Decemb. Sir Henry 
Montague was conſtituted Lord Trea- 
ſurer of his Majeſties Exchequer, but 
continued in the office of Chief Juſtice 
until the beginning of Hillary Term fol- 
lowing. And upon the 29 of January 
Sir James Lea Knight and Baronet, 
and Attorney of the Court of Wards, re- 
ceived his Writ to be Chief Juſtice of 
the Kings Bench; and upon the day fol- 
lowing was ſworn in that place. 

Anno 21 Jac. Reg. In Hillary Term Sir Rob. Houghton 
dyed ;, and upon the 11 of Febr. Sir 
Ranulph Crew Knight, and one of his 
Majeſties Serjeants at Law, was made 

Jyuſtice of the Kings Bench. 

Anno 22 Jac.Reg. Upon the 18 f Octob. Sir Will. Jones 
one of the Fuſtices of the Common Bench 
was ſworn Tuſtice of the Kings Bench. 

In eiſdem Anno & die, Sir Tho. Chamberlain was remo- 
wel, and appointed to be Juſtice of Che- 
ſter ; and 13 Whitlock late 

uſtice of Cheſter, was ſworn Fuſtice 
2 118 Bench. Toft 
In eodem Anno Upon the 25 of Januar. Sir James Lea 
1 was by Mrit diſcharged from beingChief 
Juſtice; and the day following Sir Ra- 
i nulph Crew received a Writ Patent to 
be Chief Juſtice of the Kings Bench. 7 
Juſtices b 
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Juſtices of the Common Bench. 


wr Paſc. Sir Edmund Anderſon 

Chief Tuftice. 

Fir Tho Wa mſle 

Sir George Kinghmill Knight | 

Sir Peter Warberton 

In eodem Anno Upon the 9 of Febr. Sir Will. Daniel 
Knight and Serjeant at Law,was ſworn 
one of the Fuſtices of the Common Bench 
ſo that there were five Judges in that 
Court. 

Anno 3 Jac. Reg. In the Summer Vacation Sir Edm. An- 

derſon dyed. And upon the 26 of Aug. 
following, a Patent was granted to Sir 
Fran. Gawdy one of the Tuſtices of the 
Kings Bench, to be Chief Juſtice of the 
Common Bench, who was ſworn upon the 
9 of Octob. following. 

In eodem Anno Upon the 25 of January Sir Tho. Co- 
ventry Knight and Serjeant at Law, 
was made one of the Tuſtices of the Com- 
non Bench in the place of Sir George 
Kingſmill. 

Anno 4 Jac. Reg. About Whitſontide Sir Fran. Gawdy 
dyed, and upon the 20 of June Sir Ed- 
ward Coke Attorny General was ſworn 
Serjeant in Chancery , brought to the 
Common Pleas-Bar in his party-robes, 
created Chief Juſtice; and then being 
diſ-robed, put on his robes of a Judge, 
and ſate that day in Court. 

Anno 5 Jac. Reg. In Summer Vacation Sir Tho. Coven- 
try dyed, and upon the 24 of Novemb. 

ir Tho, Foſter Knight , Serjeant at 
Law, was conſtituted one of the Juſtices 
the Common Pleas, and upon 26 Nov. 


ſworn in Court before Coke, Walmſley, 
” * "i 


Anno 1 Jac. Reg. 
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Anno 9 Jac. Reg. 


Anno 10 Jac. Reg. 


Anno 11 Jac. Reg. 


Warberton and Daniel. 

Vpon the 7 of Nov. Sir Humph. Winch 
K night,was ſworn one of the — of 
the Common Bench, in the place of Sir 
Tho. Walmſley, who dyed the Vacation 

receding. 

About the end of Eaſter Term Sir Tho. 
Foſter dyed, and in Hillary Term fol- 
lowing , Sir Auguſtine Nichols was 
made Juſtice of the Common Bench. And 
upon the 29 Octob. Anno 13 Jac. had 
his Patent renewed , and to have and 
take fee and livery of Charles the 
Prince, G.c. in the office of keeping his 
Great Seal, and to he of Counſel with 
bim in all matters, and to hold bis for- 
mer place and precedenoy of Juſtice of 
the Common Pleas. 

Upon the 25 Octob. a Writ was di- 
refed to Sir Edw. Coke Chief Fuſtice 
of the Common Pleas, to be Chief Juſtice 
of the Kings Bench. And the day fol- 
lowing, Sir Henry Hobert Knight and 
Baronet, and Attorney General, was 
made Chief Iuſtice of the Common 
Bench. And upon the 2. of April, Anno 
15 Jac. (his firſt Patent being revoked) 
another Patent during pleaſure was 
granted him, to be Chief Iuſtice of the 
Common Pleas, and to take fee and live- 
ry of Charles Prince of Wales in the 


office of his Chancellor. Note, That 


Sir Hen. Hobert being made 


Serjeant 1 Jac. the King upon the 


3. of Novem. Anno 3. made 


bim Attorney of the Court of 


Wards giving bim the day before 
4 
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Anno 15 Jac. Reg. 


Anno 19 Jac. Reg. 


Anno 22 Jac. Reg. 'Vpon 


In eodem Anno 


a diſcharge or Releaſe of the of: 
fice, ſtate, and degree of a Serjeant 
at Law. | 

Upon the 3. of May, Sir Rich. Hut- 


ton K night, Ser jeant at Law, was ſworn 
one of the Iuſtices of the Common Pleas 
in the place of Nichols or Daniel. 

In Menfe Michaelis, Sir Will. Jones 
Knight, of Lincolns Inne, was ſworn 
one of the Inſtices of the Common Bench 
in the place of Nich. or Dan. 

the 18. of Oftob. Sir Fran. Har- 
vie Knight,one of the ancient S erjeants, 
was ſworn Iuſtice of the Common Bench 
in the place of Sir VVill. Jones, who 
was removed into the Kings Bench. 
Upon the 4. of Febr. Sir Hum. Winch 
dyed. And upon the 11. of that Moneth 
Sir George Croke Knight, one of his 
Majeſties Serjeants at Law , was made 
Iuſtice of the Common Pleas. 


Barons of the Exchequer. 


Sir Wil. Periam Knight,chief Baron. 


Anno r Jac. Reg. dees Clerk. 


Anno 2 Jac. Reg. 


In eodem Anno 


Anno 4 Jac. Reg. 


- - - Savil. 

Ter. Trin. Sir George Snigge K n:ght, 
and Her jeant at Law, was made Baron of 
the Exchequer. 

Upon the 27 f Octob. Sir Tho. Flem- 
ming K night, and Solicitor General, was 
made chief Baron of the Exchequer in 
the place of Sir Will. Periam, who dyed 
in the preceding Vacation. 

Upon the 9. f Febr. Sir James Altham 
Knight, and Serjeant at Law, was made 
one of the Barons of the Exchequer in the 
place of Savil. Upon 


SY 
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Inno c lac. Reg. Upon the 25 of June Sir Lawr. Tan- 

A. a elde of LE ook of the K.Bench, 
was ſworn Chief Baron of the Exchequer 
in the place of Sir Tho.Flemming,who 
the day before was made Chief Fuſtice of 
the Kings Bench. 3 

In codem Anno Upon the 25 of Nov. Sir Edw. Heron 
Knight, was made one of the Barons of 
the Exchequer in the room of Robert 
Clerk, and ſworn before Tanfield, 

Bnigge, and Altham, c. 

Anno 7 jac. Reg. Upon the 6. of Feb. Sir Edw. Bromley 
K night, and S er jeant at Lam, was ſworn 
one of the Barons of the Exchequer in 

| the place of Sir Edw. Heron. 

Anno 15 Jac.Reg. Upon the 2. of May, Sir Joh. Denham 
Knight, of Lincolns-Inne , was ſworn 
ong. f the Barons of the Exchequer in the 

place of Snigge or Altham. 


iN,P.255.1.9.Afh c. r. alſo be ſets not fortb,p.299.1.5.r.he ſaith not,p.132.1.2.in B.c.r.of a Fudge- 
we given, p.358.1.3. in Goo. c. r. lands in fee,p.392.1.26.1 Dower he ſhall,p.39$.1.3.r. he was 
in com. p. 43 5. l. 12. r. and no Iſſue beint, p. 490. l. 3. r. perad venture, p. 494. I. 4. r. proteſtande that, 
Nc. cita gzcat,p.498. prope fin. 1 1 l. 2 d. & lin. ſequent. r. of 1 1 l. 8 d. #33 l. 24. and not 33 l. 
one ly, p. 5c f.. vicineto d. s. p. 509. l. 27 n Sh. c. r. he could not, p. 5 1 2. I. 2. r. but one, p.523. l. 3. r. 
which runs with the, p. 5 2 4. l. 3. in P.c. r. was an exception of all, p. 5 28. I. 1. r. and not, p. 5 29. l. 10. 
in P. c. r. thereby thought to, p. 33 2. I. 1 2. x. where two be, p. 5 33. l. 3. r. eſtoyned, ib. in G. B. c. I. 6. r. upon 
Evidence, p. 5 8 2. l. 1. in Ar. c. r. afferred, p. 390. I. 25. dele Not, & ib. in Pells c. l. 2. r. bis Freeh, p. 
594. I. 11. in Ab. c. r. as the, p. 620. l. 14. Aſh c. r. Bill but within, p. 63 B. l. S. r. e ſloyned, p. 66 f. l. 4. r. 
That whereas W. p. 66 2. l. 4. El. c. dele Quaad the treſhaſt afſigued averiis depaſcendo, & 1. 6. ib, 
dele hs pleaded, p.669. l. 5. r. diſcharged, | 
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In Banco Regis. 


N this Term fourteen Serjeants at Law were 
Wo made, viz. John Croke Knight, Recorder 
of London, Thomas Coventry, Laurence 
Tanfield, Thomas . „ and Robert Barker 
of the Innner Temple; John Sherley, George 
nig, Edward Philips, and Auguſtine Nichols 
of the Middle Temple, Robert Houghton , 
Thomas Harris, and Henry Robert of Lincolns- 
Inn; Fames Altham and Richard Hutton of 
: Greys-Inn.T hey all beſides Sherley, Snig and 
Hutton, had received their Serjeants writs in Hillar. Term 45 Elix. re- 
tornable Tres Paſch. following, before which time by the Queens De- 
miſe all the ſaid Writs were abated; and new Writs were awarded un- 
der the name of rhe now King, retornable the ſame Tres Paſch. And 
three other Writs were afterward directed to the ſaid Sherley,Snig and 
Hutton,retornable the ſame day, who appeared in Chancery the Tueſda 
following, poſt Tres Paſch, At which day the ſaid Fohn Croke, becaule 
he had been Speaker of Parlament, (and thereby had gained place of 
all other Counſellors, not being Serjeants before) by direction from 
the Lord Keeper appeared as Ancient, although he was puiſue 
in admittance to five of them; and he made a Speech in all their 
names, and delivered unto the Lord-Keeper a Ring for the King, 
and then they there ſeverally took their Oaths; after which a day 
was prefixed them, viz. upon Tueſday, poſt menſem Paſch. to be at 


the Common Bench, to have the Solemnity of the degree there per- 


formed; at which day, Phillips, becauſe he had received the Kings 
Patent to be of his Serjeants, came firſt, as ancient Serjeant; And 
the ſaid Fohn Croke ( notwithſtanding he had been Speaker of the 
Parlament, and notwithſtanding he was Knighted the Sunday before) 


by the Appointment of Popham Chief Juſtice, with the Aſſent — 
B the 


(1) 


2 
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the greater part of theJuſtices and Barons, ( againſt the opinion of the 
Lord Keeper, and twelve of the Privy Councel , who writ their Let- 
ters, that he ought to have the precedence before the other Serjeants, 
notwithſtanding their Antiquity of Admittance; and the opinion of 
Anderſon, Camay, Fenner and Telverton, who concurred with the Lord 
Keeper) was brought to the Barre after the ſaid five new Serjeants, 
who were his Ancients in Admittance, and ſo to hold his place. And 
every of them after they came to the Barre, had ſeveral Writs and 
Counts, which Counts they Recited; there then being the Lord 
Keeper, Lord Treaſurer, and all the Juſtices of both Benches, and 
Barons of the Exchequer; and after their Count recited, and Writs 
read by the Prothonotary, one of the ancient Serjeants imparled 
thereto, and then placed them in their places; one of their friends 
being a Bencher, delivers in Court the Rings for them to all the 
Judges, Serjeants, and Officers there. 
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Weaver verſus Francis Clifford Paſch. 44 Eliz. &c. 


EBT: Upon an Eſcape againſt the Defendant, (2) 
Sheritk of Yorkſhire, and demands 240 1. 2 
fo2 that one William Carr, and others were 4 c, 4060-42 
— — m by a e _— 
know in Chancery in 240 l. whereup⸗ 
on he ſued a ſpecial Scir. fac. in C_ 
and had Judgement by default, two 
nihils returned, and an Elegic ſued , which 
being returned nihil, he purſued a capias ad ſatisfaciendum, and 
thereupon the ſaid William Carr was taken in Execution apud 
Ebor. and afterward let at large at London , the Plaintiffe 
not being ſatisfied ; per quod Actio accrevit, and upon this 
declaration the Defendant demurred in Law. Godtry foz the 
Plaintiffe moved, that this Execution is good, by a capias ad 2 > ͥ—ð 
latisfaciendum , although it bein Chancery upon a Reconuſance, , 
where no capias lyes at the firſt ; and ſo it hath been the courſe 
alwayes there uſed, which is to be allowed: Foz the courſe , .,o 
of every Court is to be obſerved, 11 Hen. 7. 15. 48 Edw. 3. 13. Dyer © 
306, Puttenham. And although the granting of the capias be ff. 2 29 
Erroꝛ yet the Sheriff is not to take advantage thereof, but it 7 >: 
is good againſt him, and he is chargeable foꝛ the eſcape: and „ 22 
he (hall be excuſed by reaſont in falſe impriſonment, al- ,,,- ,.,z- 
though the p2oceſle were Erroneous ; Foz he is not to examine „ = d. 
it, 21 Edw. 4. 27. 3 E 67. 36 Hen. 8. Dyer 60, 14 Hen. 4. 34. 
20 Hen. 6, 36. and-upon this reaſon 36 Eliz, it was adiudged | 
acco2dingly in the Exchequer Chamber, betwixt Ognel and 4/74 © 
Paſton, That debt lies upon ſuch an eſcape, the Party — — ee. 
reſted by capias, upon a reconuſance, admitting the pꝛoceſle to 
be Erroneous : and of that opinion was the Court here; but 
gave day over to be adviſed. 


B 2 Yare 
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Vare verſus Gough. 


Pon Demurrer, The caſe was, That the Defendant being 
endebted to Cooper, who dyed inteſtate, Adminiſtration of 
his goods was committed to J. S. who bꝛought debt, and had 
Judgement, and dyed befoze Execution; And the adminiſtration 
of the goods of Cooper the firſt inteſtate was committed to the 
Plaintiffe, who took a Scir, fac. upon that Judgement compꝛe⸗ 


. yending all this matter: And it was thereupon demurred, whe⸗ 


ther it lay or no. And Gawdy Jultice held, That it well lay; Fo2 
the duty remaining is as a debt to the inteſtate, and being reco⸗ 
vered,continued with him in that nature: and being turned into 
a Judgement, the ſecond Adminiſtrato2 ſhall have a ſpecial Scir. 
rac. to execute it. But the other thꝛee. q uſtices held, That the 
Action was determined, and he cannot have a Scir.fac.foz default 
of pzivity,and therefoze is put to begin again.Uherefoze it was 
adiudged accoꝛdingly, Unleſſe, #c, 26 Hen. 8. 7. 


Chandelor verſus Lopus, in the Exchequer Chamber. 


Ction upon the caſe;:UUhereas the Defendant being a Gold- 

[mith, and having Skil in Jewels and precious Stones, 
had a Dtone which he affirmed to Lopus to be a Bezars 
ſtone, and ſold it unto him fo2 a 100 l. ubi revera it was not a 
Bezars (tone, The Detendant pleaded not Guilcy, After Uer- 
ditt and Judgement for the Plaintiffe in the Kings Bench, 
Error was thereof brought in the Exchequer Chamber; Be⸗ 
cauſe the Declaration contains not matter ſuſficient to charge 
the Defendant,viz.That he warranted it to be a Bezar ſtone,noz 
that he knew that it was not a Bezar ſtone, foꝛ it may be,he him- 
ſelf was ignoꝛant whether it were a Bezar ſtone oꝛ not. And 


; all the Juſtices and Barons ( beſides Anderſon) held, that foz 


this cauſe it was Erroz; Foz the bare affirmation that it was 
a Bezar ſtone, without warranting it to be ſo, is no cauſe of 
Action And although he knew it to be no Bezar ſtone, it is not 
material. Foꝛ every one, in ſelling ok his Mares, will af- 
firm that his Wares are good, 02 the hozſe which he ſells is 
ſound, yet if he warrants them not to be ſq, it is no cauſe of acti- 
on, and the warranty ought to be made * the ſame time of the 
Sale, As Fitz H.N.B.94 c.#.98 b. 5 H. 7. 4 H. 6.53.12 H. 4. 1.42. 
Aſſ. 8. Hon. 4. 15, Wherefoze foꝛaſmuch as no warranty is al. 
ledged, they held the Declaration to be ill. But anderſon to the 
contrary; fo2 the Deceipt in Selling it fo2 a Bezar, whereas it 
was not lo, is cauſe of Action, But notwithſtanding it was 
a diudged to be no cauſe, and the Judgement was reverſed. 


Rew 


- CH 
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Rew * Long, in the Exchequer Chamber. 
ich, 42, and 43. Eliz, rot. 335. * 


Rror in the Exe Chamber of a Judgement in an E- 

jectione firmæ: | 
was an Jnfant at the time of the Bill purchaſed , and 
by Attomy, where he could not make an Attozny, but ought 
to have ſued by Gardian; And all the Juſtices and Barons | 
held it to be Erroneous fo2 this cauſe , and to be an Erroz in 
Fait , and might be well aſſigned foꝛ Errozin this Court, Al- 
though it were alledged, that their Authority given them by 


he Kings Bench, And 


I 
koꝛ this cauſe it was moved to be ill, but they held it to be well 
enough and that he might de Juſtice of Niſi prius to try the 


Erro2 i» #4it of his 0wn Judgement. Jt was alſo moved, 
that this Trial was ill, becauſe this Urit of Niſi priusifflued 
under the Exchequer Deale, in regard that Anderſon Chief 

uitice of the Common Bench, who had the Deal of that 

ourt, refuſed to ſeal it. But they held it to be enough) 
fo that it is not examinable under what Seal this UWrit 
illued, wherefoze the iſſue being found fo2 the Plaintiffe in 
the UUrif of Erroꝛ, That the 1 e inthe firlt action was 
within age at the time of the Bull exhibited, they reverſed the 
Judgement, and remanded-the Recozd ; And it was after- 
ward moved in the kings Bench, That they had pꝛoteeded 
in the Erchequer Chamber without warrant of the Statute 
to Try Error in Eat; Fo2 the Dtatute doth impower them 
onely to examine Erroꝛs in the Reco2d; and of that opinion were 
al] the Juſtices : TWherefoze fo2 this cauſe They would not re⸗ 
grant reſtitution upon this Judgement to the Defendant, who 
was put out by the firfk Judgement. 


Coxe verſus Ctopwell, inthe Exchequer Chamber, 
Hil. 44. Eliz. rot. 70g. 


Rror of a Judgement in the Kings Bench, in an Actron of 
| bs au Baron and Feme, becauſe ths Feme after 5- 
Coverture found goods, and converted them to her Uſe ; They / 


pleaded Quod ipſi non ſunt culpabiles. And fo2 this Cauſe it . 2. 


was ruled to be ill; Fox that no 79: is ſuppoſed in the Ba- 
ron, 


he Ertoꝛ alſigned, foz that the Rane E I. 


atute was not to examine matters in Fan, but onely 2 N 


J. S 
Hg 2g. 
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ron, and ſo ought to have pleaded Quod ipſa non eſt inde culpabilis. 
Wherefoze, after verdict foꝛ the Plaintiffe a Repleader was 
awarded, whereupon they repleaded and Traverſed the conver- 
ſion, and it was found toꝛ the Plaintiffe,and Judgement accoꝛ⸗ 
dingly, And Erroꝛ aſſigned that the firſt Jſue was well ioyned, 
and there ought not to have been a Repleader , Sed non allocatur. 
Foz the Tort being alledged to be in the Feme, and none in the 
Baron, the Jſſue Gall be onely that che is not Guilty And ſo the 
Pꝛothonotaries of the Common Bench certified to be their courſe. 
Another Erroꝛ was aſſigned, Ore tenus. That the Judgement 
to replead was not good, toꝛ it is Quia videtur curiæ quod placitum 
prædictum, & exitum ſuperinde junctum, eſt minus ſufficiens in Lege, 
ideo dictum eſt partibus quod replacitent. UWhich is not any Judg⸗ 
ment, foꝛ it ought to have been, Ideo conſideratum eſt, &c. Sed 
non allocatur. Foz it is a ſufficient award to replead, and the 
courſe is ſo altogether ; wherefoze, rule was given to affirm the 
Judgement, But it was afterward infozmed to the Jultices 
and Barons that there was not any Baile entred foꝛ the Feme , 
and the Action was pꝛincipally againſt her,wherefoze the Judg⸗ 
ment was erroneous, and a Certiorari prayed to certifie it. But 
it was moved, that in regard he had aſſigned his Errozs, and 
had not aſſigned that foꝛ Erroꝛ, And the Defendant had pleaded 
in nullo eſt Erratum, and the Retoꝛd is examined, he may not now 
alledge it, fo2 then it would be infinite, eſpecially to reverſe a 
Recoꝛd, but peradventure to help a Recoꝛd, in aſtirmance of a 
Judgement, they may award a Certiorari ex officio, upon ſug⸗ 
geſtion, that there is Diminution: But the Julkices held, that 
although the Party, after in nullo eſt Erratum pleaded, is not 
receiveable to alledge ſuch a thing foz Erroꝛ, which did not ap- 
year in the Recoꝛd certified,yet to inkoꝛm the court, he may move 
them, and they ex officio may award ſuch a Certiorari, if they 
will. Mhereupon they awarded a Certiorari, And the Baile 
certified to be well entred, and the Judgement was affirmed, 


Martin verſus David Boure , in the Exchequer Chamber. 
Paſch, 44. Eliz. rot. 393. 


A Sſumpſit : Whereas Nicholas Salter was indebted to A- 
lexander Harris being at Aleppo in Spaine in 283 l. 6 8. 8 d. 
amounting unto 1326 Dollars called Royals of eight, monetæ 
Hiſpaniæ; And Alexander Harris agreed with the Defendant,That 
Nicholas Salter ſhould pay unto him that 283 1.6 8.8 d. in England, 
And that the Defendant ould pay unto him the value of that 
money at Aleppo in Spaine, and thereupon deliver to the De⸗ 
fendant a BU of Exchange, requiring N. S. to pay that money 
acco2dingly, in conſideration that the Plaintiffe at the Defen- 
dants requeſt would deliver that Sill to the ſaid N. S. and re- 
ceive of him the laid 283 l. 6 8. 8 d. And in conlideration _ 
t 
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_ 


the Plaintiffe would deliver to the ſaid N. S. a Bill of Ex⸗ 
change ſigned with his hand, Secundum uſum Mercatorum, te- 
quiring the Defendant to pay to the ſaid A. S. the value of that 
283 J. 6 8. 8 d. in Spaniſh money at Aleppo: And in conſideration 
that the Plaintiffe would aſſume to the ſaid N. S. that the De- 
fendant ſhould pay to the ſaidA.H.the value of the ſa:d 2831.6 8. 
8 d. in Spaniſh money at Aleppo accozding to the ſaid Bill, the De- 
fendant aſſumed that he would pay to the ſaid A. H. the value of 
the ſaid 283 1.6 9,8 d. in Spaniſh money at Aleppo prout by the ſaid 
Bill of Exchange by the Plaintiffe to be made be appoin- 
ted. a alledgeth in facto, that he Delivered to the ſaid N. S. the ſaid 
Bill of a. H. and received from him 283 l. 6 8. 8 d. to the De⸗ 
fendants uſe, and delivered unto him a Bill ſigned with his 
hand, directed to the Defendant, him to pay to the 
A.H. at Aleppo 1326 Dollars,called Royals of eight , monetz 
Hiſpaniæ; And that the Defendant aſſumed to the ſaid N. S. that 
he the Defendant would pay to the ſaid A. S. the ſaid 1326 Dol- 
lars,called Royals of eight, monetæ Hiſpaniz, accozding to the 
ſaid Bill: And that the Defendant had not paid them, &c. 
The Defendant pleaded Non Aflumplic , and it was found 
againlt him, to the Plaintiffs — of 300 l. and Judge⸗ 
ment acco2dingly, And Erroꝛ t bꝛought in the Exche⸗ 
quer Chamber, and aſſigned, Firlt, Becauſe the conſiderations 
are Executorie, which ought to be pꝛeciſely alledged to be per- 
fozmed accozding to the agreement, and they are not perfouned 
—_— to the agreement; firlt, becauſe he ought to have gi⸗ 
ven a Bill of Exchange, ſigned with his hand, Secundum uſum 
Mercatorum, Ind if it be not ſo, he is not bound 3 pay it, be- 
cauſe it varies from his agreement? Serondiy, becauſe his 
Aſſumpſit is, that if he gives his Bill directed to the Defendant 
to pay the value of 283 l. 6 8. 8 d. in Spaniſh money, &c. and 
aſſume that the Defendant ſhall pay that value of 283 l. 6 8. 
8D. in Spaniſh money, &c. That he will pay it: Ind he doth 
not purlue this agreement ; Foz he gives his Bill to pay 1326 
Dollars, called is of eight, which is not accozding to the 
agreement ; Fo2 he thereby ties himſelf to pay that kind of 
money, and not generally, the value of 2831. 68. 8 d. and ſo it 
varies from the agreement, which he is not bound to perkoꝛm; 
As if the pꝛomile had been, that if he gave his Bill, That J 
Gall pay the value of 100 l. in Engliſh money, J will pay,8&c.and 
he gives his Bill that J tall pay the 100 l. in Spur⸗Royals, J 
am not bound to perfoꝛm it, Foz where J have election to pay it 
in any money, he ties me to pay it in that kind of money onely, ſo 


ds he takes from me my election in what money J will pay it, 


t makes me peradventure to be at the charge of erchanging it 
into that money. Sed non allocatur, becauſe it is averred, that 
1326 Dollars &c. to be of the value of 283 l. 68. 8d, Therefoze 
it is all one, and ſhall not be intended that the payment of them 

in 
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in other money ſhould be pꝛejudiciall unto him, wherefoze with- 
out hearing any argument oꝛ greater deliberation, the Judge- 
ment was affirmed. Note theſe Exceptions were not mo ved in the 


Kings Bench. 
Lovelace verſus Wilcocks, Hil, 44. Eliz. rot, 802. 


Rror in the Kings Bench of a Judgement in the Common 
ench, the Erro2 aſſigned was koꝛ that in Replevin of the 
taking, &c. Apud Kingſdown, The Defendant avowes, foz that 
the place where, was holden of him as of his manno2 of King(- 
down in the County of Kent. The iſlue was upon the Tenure 
and the veni. fac. was de vicineto de Kingſdown, But it ought 
to have been alſo de vicineto Manerii de Kingſdown, Foz it hall 
be intended two places and not one; no2 that the mannoꝛ is in 
the ſame Mill: and then the /iſne, ought to be of both; and of 
that opinion was all the Court, wherefoze the Judgement 
was reverſed, 


Ote, Popham cited a Caſe to be reſolved by all the Juſtices, 

Anno 16 Eliz. betwixt Sydenham and Keilaway, that where two 
conſpire to endict one falfly, and the Party is not endicted, becauſe 
the Jury had not ſufficient Evidence, but returned an Ignoramus up- 
on the Bill, no conſpiracy lies, becauſe he never was endicted nor ac- 
quitted, yet he may be endicted upon conſpiracy at the CommonLaw, 
tor this falſe conſpiracy and miſdemeanor, which is puniſhable at the 
Common Law; ſoit any commit Perjury, which is not puniſhable 
by the Statute of 5 Flix. yet he may well be endicted thereof and pu- 
niſht by Fine and Impriſonment. 


Philips verſus Echard, Trin. 44. Eliz. rot. 463. 


Ebt : Upon an obligation of 300 l. againſt the Defendant, 
Vas Executo of Elinor Echard , the Defendant pleads that 
his Teſtatrix was bound in a Dtatute of 300 l. to Paul Banning, 
and that he had but 801, of the Goods of the Teſtatrix to ſa- 
tistie that Statute, which remained yet in its fozce, and 
not paid, Et hoc, &c. And it was hereupon demurred, and ar⸗ 
gued by Tanfield foꝛ the Plaintiffe, and by Stephens fo2 the De⸗ 
kendant. Gawdy and Yelverton held that it was not any Plea, 
becauſe it is not averred that the Statute was made fo2 Debt, 
and that the Debt is not [atishied, Fo2 if it were made fo2the 
perkoꝛmance of Covenants, it is not reaſon it ſhould be a barre 
in Debt upon an obligation which is already due ; And perad- 
venture the Covenants ſhall never be bꝛotzen, ſo as there never 
all be any cauſe of Suit oꝛ Extent thereupon, But if it had 
been made foꝛ a true Debt, it being a Debt of Recoꝛd, ought to 


ſatished befo2e an obligation, as 21 Ed.4. 21.9 Ed. 4. 12. 6 = 6. 
| Dyer 
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Dyer 80. Trewiniards Caſe, 28 Hen, 8. Dyer 32. & 6 Eliz. Dyer 

232. That Debt upon a recozd (hall be paid befoze an obligation, 

and a Debt upon an obligation which is put in Suit, befoze an 

other obligation. And in regard. it lyeth in the Defendants 

notice, fo2 what cauſes that Dtatute was made, and not in 

the Plaintiffes knowledge, who is a ſtranger thereto, therefoze 

the Defendant on his part ought to chew it to exci e himſelf, 
otherwiſe it would be a great inconvenience to thoſe to whom 

Debts are due, to compell them to take knowledge of all Sta⸗ 

tutes, and foꝛ what cauſes they be made: And no Debt qhould 

be paid by an Executoz, if Qtatutes made for the perfo2- 

mance of Covenants (and no Covenant Gown to be bꝛoken) 

Gould be a barre to due Debts, Mheretoꝛe this plea without 

ſuch averment is not good: But Fenner held, that the plea was 

good; Fo2 when it is averred that the Statute is in its foꝛte, 

and the ſumme due thereupon not paid, It is to be intended to 

be a Statute foꝛ debt, untill the contrary be chown; which lies 

on the other party to hew. And he with Gawdy and Yelvercon 

agreed, that a Statute for perfozmance of Covenants (none of 0 2 1 
them being bꝛoken) is no barre in debt upon an Obligation. 258" 
And they all held, that if an Excecutoz pay debts upon an Ob⸗ #20: οτο 
ligation befoze a Statute be bzoken, and afterwards a Cove- 

nant is bꝛoken, whereby Suite is upon that Statute, payment 

of the debt upon the Obligation, and thar he hath no moze in 

his hands of the Teſtatozs goods, then to ſatisfie the Recovery 

in debt upon the Obligation, is a good barre againlt the Dta- 

tute, Adſournatur, abſente Popham. 2. infa. 


Swetman verſas Cuſh, Hill. 44 Eliz. rot. 485. 


— Firmæ. Upon an eſpecial verdict the Caſe was, a 11) 

Leaſe foꝛ 8 years was made upon condition, if the Leſſe, , 
his Executoꝛs o2 Allignes did not rie paire the houſe within fix ela er: 
moneths alter notice and warning given, that the Leaſe chould 7 er. 
be void, The Leſſee makes a Leale foz 10 yeares; the Aſſignee * 590: 

of the reverſion comes to the Tenement, and gives notice to 

Wilmere (occupter of the houſes under the Leſſee foz ten years ) 

That the houſe was defective in reparations, a ſhews wherein; 

And becauſe it was not repaired within ſix moneths after, he 

entred, and let to the Plaintiffe, whereupon the Defendant as 

ſervant to the Leſſee reentred,Ec ſi ſuper, &c. And after argument 

at the Barre, Popham, Fenner, and Yelverton held, That this no- /--- 690 

tice to a perſon who is not intereſſed in the term, although it . 2 

was the Land, is not ſufficient : Foz he is bound under the 

pain of Foxfeiture to repair it after notice; and therefoze Popham 

laid, if a Leaſe be made reſerving Rent, and if the Rent be not _ 

paid upon demand at any time within the year, that the Leaſe ,o{ -.;>- 
Hall be void; It the Leſſo2 — it upon the Land our 


4 


Termino Paſchz Anno primo 


time of the year, but the laſt day thereof , the Leſſee not being 
there it is a void Demand : Do it he meet the Leſſee at any time 
out of the Land, and demand his Kent, it is a void Demand al- 
ſo; But his way is to appoint the Leflee, that ſuch a day he 
Halli a. will be upon the Land and demand his Rent, and then if the 
| Leſſœ be not there, to pay it upon his demand, the Leaſe is 
fozteited ; So here the notice at the Land not being given to 
the right perſon is void. UUherefoze abſente Gawdy , It 
was adjudged acco2dingly, 


Bray verſus Grobe. 


(12) | of a Judgement in Treſpalſe, foz that the Defendant 

2 6: being an Inkant, appeared by his Ittorny, and not by his 

6. C Guardian, The Defendant in the Writ of Erroꝛ pleads in 
—_ - Erratum, And adjudged to be Erroꝛ, and foz that cauſe 
reverſed, 


Wade verſus Atkinſon, in the Exchequer Chamber. 


(13) Ea in the Erchequer Chamber of a Judgement in the 
Kings Bench, the Erroz aſſigned was, becauſe in Debt a- 
gainſt him as Adminiltratoz, he doth not chew by whom, noz by 
+: 9g: What Authority the Adminiſtration was committed, and in 
p2oofe thereof he relyed upon 38 Hen. 6. 6. and Book of Entries 
301. where it is chown by whom the adminiſtration was 
committed: And the Pꝛothonotary of the Common Bench cer⸗ 
tified, that the courſe is to ſay, Cui adminiſtratio commiſſa eſt, by 
ſuch, at. wherero it was laid, there is not any queſtion but that 
ſuch a declaration againſt an Jdminiſtratoz, chewing by what 
authoꝛity the atminiltration was committed unto him, is good; 
And if this clauſe were omitted, it is well enough, foz there is 
not any reaſon the Plaintiſte ſhould be infozced to thew by what 
authouty the Adminiſtration is committed, whereof peradven⸗ 
cure he yath not any conuſance. But the Jultices and Barons 
held it to be erroneous ; Foz as well as he takes conuſance that 
| he is Adminiltratoz , ſo he may take conuſance by whoſe meanes 
4% [14.42 he is made Admimiltratoz. For otherwiſe he may charge him 
= * as Executoz; de ſox tort demeuſe, if he be not Adminiſtratoꝛ. 
['* <9. «b#” Wherefore the Judgement was reverſed, 


Foſter verſus Clement, 


(14) Rror of a Judgement in an Aſſumpſit in the Common Bench, 
1_fo2 that the Plaintiſfe declares , whereas he was obliged 
in an ——_ - * The — — — to ſabe — 
Bond by the obligee , os had per debitam legis for- 


mam, 


—_— — 
— 
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mam & licet ſæpius requiſitus, That the Defendant had not ſaved 


him harmleſſe, ac. The Defendant pleaded concord, and found 
againſt hum, and Judgement againſt him, and now aſſigned foꝛ 
Erro2 that the declaration was not good, becauſe it is not al- 
ledged how he impleaded him, and recovered, but generally 
implacitaſlet & recuperaſſet. Sed non allocatur; Foz that is ſuffiti⸗ 
ent without chewing the whole recoꝛd. 


Arundel verſus Arundel. 


Rror to reverſe a Fine levied Hillar. 21 Eliz. The firſt Erroꝛ 
Þanigned was, becauſe the writ of Covenant bare teſte 2. 
Januarii 21 Eliz, returnable Octab. Hillar, 21 Eliz. and the Dedi- 
mus poteſtatem bare teſte 3. Januar. 21 Eliz. and mentioned, 
Quod cum breve de conventione pendet, which is not ſo, becauſe 
it cannot be ſaid, quod pendet untill the return thereof, and 


ys 


an 
2 


et. N 


therefoze erroneous, Sed non allocatur; Foz it may be well ſaid ,-: 4: 47* 6: 


to be pendant immediately after tie purchaſe thereof, A ſecond 
Erro2 aſſigned was, foꝛ that the wait of Covenant, and Dedimus 
poteſtatem are, that a Fine ſhall be de Manerio de P. and 20 
Acres of Lands and 40 8. redditus in P, and the concoꝛd of the 
Fine is, Quod recognovit manerium & Tenementum præ dicta cum 
pertinentiis eſſe Jus, &c. omitting the Rent; ſo it varies from 
the writ and the warrant of the Dedimus, Sed non allocatur; Foz 
as Popham ſaid, the uſuall courſe of the Fine-office is, when a 
Fine1s levied of a mannoꝛ erent, if the Rent be under the value 
of five pound, they never uſe to make mention thereof in the Fine: 
but it the Rent amount to 5 l. oz moze, then they ule to mention 
it in the concoꝛd of he Fine; and therefoze this Erro2 aſſigned 
was diſallowed. A third Erro2 was moved, becauſe the Dedi- 
mus poteſtatem was made per Rogerum Manwood militem: And 

Roger Manwood who took this fine was not then a Knight, (fo; 
in truth this conuſance was taken by Roger Manwood in the 
Circuit in Lent-vacation, and at that time he was not made 
Knight, but was onely one of the Juſtices of the Common 

Bench; but afterward upon the death of Jefferies, (Who was 

chiet Baron) Roger Manwood was made chief Baron and 

Kmghted; ) and fo2 this cauſe it was ſaid, that the ſaid writ 
was not any warrant unto him to take this conuſance, where- 

foꝛe the Fine being taken by one who was not Knight, as is 
confeſſed by the pleading, ( fo2 by pleading in nullo eſt erracum, 

this matter in Fit is confeſſed ) it is therefoze Erroz. But it 
was thereto anſwered, that this is an Erroꝛ directly agai 


3: tw EO) 


inſt 
the Kecozd,and therefoze not receivable, foz the Record upon the . 70 


Dedimus poteſtitem, iS reſponſio infra nominati Rogeri Manwood, 


33. 


and his name ſubſcribed, which is intended the ſame Roger Hor - #5: 6 
Manwood to whom the writ is directed; and it is againlt the poft- 2 
13 


Retoꝛd to lay the contrary ; allo in the Entry of the Queens 
C 2 {ilver, 


— — _— — — — 


— — 


2 2: $I: 


is. a vt 


Termino Paſchæ Anno primo 


ſilver, the Reroꝛd is; habet pacem admiſſam coram Rogero Man- 
wood milite; fo to averre that he, who took the conuſance 
was no Knight, is expꝛeſly againſt the Reeozd, and againſt that 
which he did as Judge, which is not receivable : Ind of that 
opinion was all the Court, who all agræd and ſeverally delive- 


red their opinions openly, that fo2 this cauſe ſuch an Erroz 


might not be aſſigned expꝛelty againſt that which he did as a 
Judge, and againſt that which is recoꝛded: and as he may not 
lay, nul tiel Rogerus Manwood unques in rerum natura, 02 that Roger 
Manwood did not take that conuſance, ſo he cannot ſay but that 
he was a Knight : Foz it is retoꝛded as a Fine taken by him; 


and as prim. Mariæ Dyer in Venner's Caſe, An Erroꝛ was not ſuf- 


fered to be aſſigned that the Conuſo2 was dead befoze the time 
of the Conuſance certified to be taken, Becauſe it is erpzeſly 
againſt the Judges Certificate: Ind 5 Mar. Dyer 163. when a 
Kecozd of Niſi prius was certrfied in the name of a Juſtice of 


Alliſe, It cannot be aſſigned fo2 Erro2 that the Judge was 


bead betoze, Foꝛ it is againſt the Recoꝛd, and againſt that which 
was done Judictally: So here, to aver againſt that which is 
returned on Kecoꝛd, is not receivable, And ik it Could, great 
inconvenience would enſue, as well to dꝛaw in queſtion by ſuch 
averment, this Fine, which was levyed twenty year3 ſince , 
as alſo to queſtion any Fine which was levyed an hundꝛed years 
paſt, upon ſuch a pꝛetence, which is not ſuiferable. And there- 
toꝛe Popham ſaid, There was great Difference betwirt Acts 
Minilterial and Acts Judicial: Foz againſt Acts which a 
Sheriff oꝛ any other Officer doty as Miniſterial, an Averment 
may be: but not againſt that which is done Judictally , 
and by one as Judge. Vide 7 H. 7. 4. & N. B. 23. And where⸗ 
as it was ſaid, that by In nullo eſt Erratum pleaded, the matter 
indeed is confeſſed, That is not ſo : But it is quaſi a Demurrer 
upon the Erroꝛ alligned, that it is not receivable, As it hath been 
adjudged that where an Erro2 hath been aſſigned, Becauſe 
the reco2d was that he appeared per J. S. Attornatum ſuum, where⸗ 
as there was not any ſuch J. S. in rerum natura, In nullo eſt Er- 
ratum being pleaded thereto, Jt was held that it was not an 
Erroꝛ to be aſſigned, and that the Plea was good: Foz a De- 
murrer in Law is never a confeſſion of a thing againſt the 
Kecozd, but onely of that which may ſtand with the Recoꝛd; 
Foꝛ otherwiſe his confeſſion would be vain, and ſhould not bind 
the Court ; UWherefoze the Fine was affirmed. 


Gervaſe Molineux verſus Lacon, Hill. 44. Eliz. rot. 409. 


(16) 8 facias was bꝛought in Chancery upon a Reconuſance 
; there, and the parties there being at Jſſue, the recoꝛd was 

ſent hither to be tried, and being tried and found koꝛ the Plan⸗ 
tiff, He had Judgment, and an Elegit here returnable ; where- 
upon 


— 
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upon divers lands were extended and offered- by the Sheriff to _ 
be delivered to the party accozding to the Extent ; which the r x1. 
Ptantiff refuſed befo2e the Sheriff, becauſe they were too high, - +, . ..- 
and payed that the Extendoꝛs might return them: and te 8 
Sheriff returned alt this matter: and at the day of the retunn n 

of the UUrit,the Plantttt came hither and pꝛayed that the Ex⸗ 1 | 
tendoꝛs might retain the Lands, and that he might have execu⸗ 

tion of their lands accoꝛding to the Statute of Acton Burnel, 

and whether he Could have it oꝛ no, was much debated, and 

a caſe was ſhown ex libr. Bendlow. 4. & 5. Phil. & Mariz.UWhere2 «x : 465 , 

in it is ſet down to be reſolved by all the Juſtices, that upon an * 
execution upon a reconuſance foꝛ debt.if the land be extended tuo 2.29. 9.0 

high the Plantiſt may p2ay that the Trtendozs may retain, ac. g _— 
as well as upon an extent upon a Dtatute Merchant o2 ſtaple. 

And that it is within the Equity of the Dtatute of AtonBurne!: 
But in a Scir, fac. upon Bail,and Recovery and Execution there- 
upon, it is otherwiſe; got that opinion were all the Court here. 
And that the Plantiſt had time enough upon the return of the 
Urit to pꝛay it, wherefoꝛe it was awarded that the Extendoꝛs 
Gould have the Land at that Rate, and that they ſhould pay the 
debt, 21 Ed. 3. 21, Plowd. Comment 82, Strepes. 


Philips verſus Rice Hugre, 1 225 


Ex ror of a Judgment in audita querela in the Common Bench (17 
upon a Statute of 300 l. wherein Hugre made his ſurmiſe, „ 24.44.40, 

that chere was an Indenture of deteaſance, it he payed annually . ge 

foz (ix years 50 l. to one John Buſh at the Feaſt of St. Michael 

at ſuch a place in S.that the Statute ſhould be void, and averred 

the Statute to be made to the uſe of the ſaid John Buſh, that 

he tendꝛed at every of the ſaid Fealts the ſaid 50. l. at the ſaid 

place, a that John Buſh was not there to demand oꝛ to receive it: 

The Detendant pleads proteſtando, That the Plantiff non obtu- 

lic at every cf the ſatd Feaſts, c. Pro placito idem John Buſh dicit 

Quod ipſe at ſuch a Fealt was there to receive it, and none was 

there to pay it abſque _ - he tend2ed it at the ſaid day, 

dtr. And thereupon the Plantiff demurred,and chewed foz cauſe, 

Foꝛ that the Defendant ſaid, he was there ready to receive it, 

which was contrary to that which the Plantiff affirmed, a ſo he 

ought to have concluded his Plea, Et de hoc ponit ſe ſuper pa- 

ttiam, and not with a Travers. And after argument, fo2 that 

the Plea of the Defendant was no Plea ( fo2 it was pro pla- . . 

cito idem John Buſh dicit,wohere it ought to have been Idem Ricius 4" 

dicit, So thexe is no Plea at all foz the Defendant, but by a 

ſtranger, Ti\Metoze) it was adjudged fo2 the Plantiff , That 

he (ould be diſcharged of the | eupon Erro2 


Execution; and her 
was bzought and aſſigned, Foꝛ that theſe woꝛds Idem Johannes 
Buſh were void wo2ds,and are well amendable , Ind le 
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(18) 
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Plantiff had not aſſigned it fo2 cauſe of Demurrer, dt. But the 


3 Court reſolved that it was not amendable, becauſe it is the ſub- 


= 
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cy 


not tender it. Thirdly, the ſurmiſe that John Buſb was not 


ſtance of the Plea, and not the miſpriſion of a woꝛd onely ; So 
as there is not any Plea at all. Secondly, Jt was reſolved 
here, that although ſohnBuſh was a ranger to the reconuſance, 
yet foꝛaſmuch as it is averred to be. made to his uſe, he ought 
at his peril to be ready at the place at every day to receive it: 
Otherwile, the reconuſance is not foꝛteited when the other doth 


there to receive it, although he doth not ſay that he nec aliquis a- 
lius ex parte ſua waS there to receive it, is good enough; Foz it 
ought to com? on the other part , if anyother were there to re- 


:(...."ceive it, Fourthly, whereas he chewes, that he at one of tage days 


was ready and offered to pay it, and the ſaid John Buſh was 
not there ad exigendum & recipiendum ( [ſo the copulative Et 
made the demand material, which needed not) yet the ſurmiſe 
was good, Foꝛ the matter is, whether he tend2ed oꝛ not; 
—— 1 notwithſtanding theſe exceptions the judgment was 
altirmed. 


|” Hwa rams, It was reſolved this Term upon conference with all 
the Juſtices and Barons at Serjeants Inn, that informations exhi- 
bited for the Queen her ſelf, as of Intruſion, or upon any ſtatute or 


, otherwiſe ; and informations for the Queen and party upon any Pe- 
fo- 7:30: 6 


nal Law, although the proceedings there have been to iſſue or ver- 
dict: yet they be all diſcontinued & ſine die by the Queens Demiſe : 
But the Informations themſelves remain as a record tor the King, and 

new proceſs may be awarded thereupon to compel the parties to an- 

{wer thereto de novo: and fo it is of informations for the Queen and 

party; the Information it ſelf ſhall ſtand, but all proceedings there- 

upon are determined. Nor be they holpen by the Statute of 1 Ed. 

6. cap. 7. But if they ſhould be altogether determined then, per- 

adventure the Action were utterly loſt , becauſe the time wherein it 

ought to be purſued is expired : Therefore to avoid that miſchief, the 

Law hath been taken to be, that the Information it ſelf ſhall ſtand : 

and ſo hath the practice been in the Exchequer and Kings Bench, as 

appears by the Preſidents of both Courts, the Records whereof they 

had cauſed to be ſearched : So it is of Endictments wherein the pro- 

ceedings have been to iſſue, or depend in Proceſs , and although the 

Iſſue in them be tried, no Judgment being given thereupon (unleſs 

it be in caſe of Treaſon or Felony, which being tried ſhall be ayded 

by the Statute of 1 Ed. 6.) All proceedings in them are de- 

termined : But the Endictments themſelves ſhall ſtand, and new Pro- 

ceſs be awarded, and the parties anſwer and Plead de noꝝp. But an ori- 

ginal Writ brought by the Queen as a Quare Impedit, MNthe like, ſnall 
abate utterly by the Queens Demiſe, becauſe the Action is brought 
in her name onely : And It cannot be ſued by the now King , the 
Writ being abated, 

Drury 


] ACOBI Regis in Communi Banco. 15 


— 


Drury verſus Kent. Hill. 45. Eliz. rot. 113. 


R Eplevin upon a ſpetial Uerdict. The caſe was ſuch, A man (19) 
p2eſczibes to have common appurtenant to the mannor ot B. ,.2 4 2 
fo2 all his beaſts Levant and Couchant upon it: Ye grants 

this Common to A. UWhether this grant were good oꝛ no was 

the Nueſtion ; And adjudged, that he could not grant it over, 

fo2 he hath it Quaſi Sub modo, vi. Fo2 the beaſts Levant, &c. 

No moze then EWvers to be burnt in an houſe certain: But 

common appurtenant foz beaſts certain may be granted over, 

Wherefoze it was adjudged, ut ſupra, | 


Robinſon werſws Robinſon. 


D/ as Erecutoz of I. S. The Defendant pleaded Quod (0) 
Anter foit, he bzought an Action as Idminiltrator of I. S. > 
koꝛ this debt, and was therein barred, Judgment, Si ces Ati 

averd y and the truth was 5 that an another were made 
Executozszand he not knowing thereof , took Adminiltra- 

tion,, and bꝛought Debt as Adminiltrato2, and it was 
pleaded in abatement, that another, was made erecuto2 , who 
had pꝛoved the Will and Adminiſtred. And upon t 
Plea he was barred ; And now he having yore the UUill,a 
the other being dead, had bzought this Iction as Executor, 

and the Defendant pleaded againſt him the fozmer Bat, 

and it was adjudged, that it was no Bar: foꝛ although once 

a Bar in a perſonal Action is a Bar perpetual,That1s to be un⸗ 

derltood when it is a Bar to the Right; But here it was not f 
any Bar. But by the miſconceiving of his Action, the Action e © 
abated : Uherefoze it is not any Bar in a new Action, And it 

was adjudged acco2dingly. 
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Termino Trinitatis, Anno primo Jaco8B 1 Regis in 
Banco Regis. 


Emorandum, That this Term the juſtices late upon the Fri- 
M day, being the day of the Feaſt of St. Fohn Fm 
when it happens in any day of the Term beſides the Firſt 
day, It is not Dies Furidicus: But becaule it fell the ne xt 
day after Corpus Chriſti day, and by the expreſs words of the Sta- 
tute, the Term is appointed to begin as a full Term the next day 
after Corpus Chriſti day. The Juſtices by the expreſs words of the Sta- 
rute are to fit the ſame day; and Kemp the Secondary ſaid, that 
he knew it to happen once before in his time. And it was ſo reſolved. 


Ote , Propter peſtilentiam , which greatly increaſed in London 

and Weſtminſter, The Term was adjourned the day of 0Fabis 
Trinitatis unto Tres Trinitatis by Writ of Adjournment, and the 
Juſtices ſate all the Firſt day of octab. Trinitatis, and upon the 
Monday which was the day of Tres Trinitatis, and ſo unto the end 
of the Term, which was Die Mercurii. 


Termino 
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SEDLDLEDEDIIOSPOOPOLDEDS 
Termino Michaelis, Anno primo Ja COBI Regis in 
e ee Bure Regis, apud Minton. 


K Mirrandam, This Term (in regard of the great Plague which ( 5 

was about Londen and Weſtminfter ) was adjourned until Men- | 
fe Michaelis to Weftminſter And at the fame day was adjourned (: : 

again unto Craſti no Martini to Minton, and the firſt day of Craftino 

was Dies Sabbath, at which day the Efloynes of the Kings Bench and 

Common Bench were kept; but nothing more done in any of the 

Courts, and but 74 .— of every Bench fate, wiz. Telverton for 

the Kings Bench, and Warberton for the Common Bench. And upon 

Monday following, being the third day from the ſaid return, Popham 

and Telverton fate in the Kings Bench, and not any of the Juſtices of /- 2 

the Common Bench ſate in that Court, becauſe they conceived they : 

were not to fit untill the qzarto die poſt. For all their proceſs are re- 

turnable at the Common dayes; but in the Kings bench, the proceſſe 

are returnable at die in diem. And in the Chancery, the Lord Chan- 

cellor ſate upon the Monday. | ws | 


The Lady Ryſſels Caſe. 


—— fo: the Lady Ruſſell againſt Divers Servants of (2) 
the Loꝛd Admiral upon the Statute of 8 H. 6. Foz that 

the late Queen by her Letters Patents under the great Seal 

reciting, whereas che had by her Letters patents, Anno 23 Reg- 

ni ſui, granted to fone Rich, Beak the office of the Cuſtody 

of the Caſtle of Dunnington, with all pzofits thereto apper- 

taining, and an Annual Fee foz the exerciſing thereof, baben..um co: &: $6: $5: 
fo2 his lite; and had granted unto her the reverſion of that of- 

fice fo2 her life poſt mortem, Surrender, '02 Fozkeiture, ccc. 


ee 
= 
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Decondly , foz that a Feme cannot have this office of the 
. © cuſtodyof a Caſtle, becauſe it appertaines to the warre, and is 
| to be executed by men onely.- Sed non allocatur, Becauſe CE 

2 wh granted unto her to be exerciſed per ſe vel Deputatum ſuum. n 
it doth not appear to be a Caſtle of warte, but may be a private 
houſe. Thirdly, becauſe the Endictment is, that the Mueen, 
(reciting that che had granted it foz life) granted the reverſion 
7 thereof; And it is not averred, that the Queen granted it foz life, 
e8::/- 42-0" gtherwile the grant had not bien god, and ſono title ſhewn ; And 
to that opinion all — inclined. Fourthly, that an En⸗ 
6 , d diament upon the Statute of 8 H. 6. lies not foz ſuch an of- 
fice: But there ought to have been a Diſſeiſin alledged of the 
Tenant ot the Frehold of the Youſe ; But the Court delivered 
not any rg ech 10 And os 2 ot * yas Ruſlel then 
appeared to be, ome gra unto ol. che 
cuſtody of the Caſtle wich al pꝛotits, c. And the 100 28 
miral — the inheritance of the houſe granted unto him , 
The Lozd Admiral ſent his Servants with his Dtuff to the 
houſe, intending to uſe the houſe, and the Lady Ruſlels Ser⸗ 
-- , - vantsdenyed them to enter, pꝛetending that the Lady Ruſſel was 
. 4 to have the uſe and diſpoſing thereof during her like; Which was 
Age aͤlledged to be a foxfeiture of the office ; And to that in⸗ 
/-rx: q clinedall the Court, if ſuch a diſturbance had ben by the Lady 
og 122 2 2 ; * 8 5 — 4 ms 
on their own , it is otherwile, herefoze Popham 
ſaid , it was ſo reſolved in the Caſe of the Lozd Arundel foz the 
cuſtody of None-ſuch houſe which was granted to Dir Edward 
Carden, who denyed the Lo2d Arundel, who had the Jnhervtance, 
- tome there to inhabit ; And it was reſolved to be a foxfei- 

ure, 


Boſden verſus Sir John Thing, 


(3) A ﬀlympſic: Whereas the Defendant requeſted the Plaintiffe 
. th tay ply d Als give his credit fo2 two Tunn of Uine foz one Roberts, 
Zargeyelv.go., tone Fludd, amounting to 501, het gave his Bond 
of 100 l. —_ payment of that 50 l. and fo2 the non payment 

ue 


thereof was ſued, and inforced to pay 70 l. and chewing this to 
theDefendant,That the Defendant in confideratione præmiſſorum 
aſſumed unto him to pay the ſaid 701, ſuch a day, and he had not 
paid it, Atter non Aſſumpſit pleaded,and found foz the Plaintiffe : 
It was ſaid, that this pꝛomiſe is not ſufficient, in regard it is 

8 1 But the 1 — becauſe Roberts 
upon undertaking at efendants requeſt, 
had credit given him by Fludd ; Ind that the PlaintiFe — 


in Banco Regis. = 

damnified by reaſon thereof, which in conſcience the De⸗ : 
fendant ought to ſatisfie ; That the conſideration is ſuſfi⸗ _/.;. 41 
cine aud not paſſed; Wherefoze it was adjudged foz the. ,.. 42 


Sir Olive Leigh and Sir Matthew Brown 
verſus Bargany. 


TReſpals: Foz entring into their lands, whereof they were (4) 
joyntenants, with a Continuando foz dibers dayeg: The 
parties were at iſſue ; Dir Mathew Brown was ſlain; It was 
moved, whether the entire Bill ould abate, oz that the Action 
ſhould ſurvive:; becauſe they were Joyntenants, & fo the Treſ⸗ - 
paſſe to be puniſhed by the ſurvivoz. Foz if two Joyntenants «: + 9 $9 
be defendants, and the one dies: It is clear that the Action is Fat 366: 
not gone; fo2 the Action in it ſelkis joynt and ſeveral : and ſo of 
an Avowry in a Replevin, his death ſhall not abate the Action, 
But all the Court held, that in this Caſe the Action —_—_— 
Foꝛ on the Plaintiffes part if one die, all the Mut oz Bill (hall 2 
abate, — re in Caſe of 18 —— — to: 7: 26 2 
w t moneths peradventure mi palled, ſo as i 1 
Bill ould abate, the Action failed: So of AudicaQuerela by twoz . as: 6: 
The death of the one (hall not abate the ſute, betauſe it is in 5 C1397 © 
diſcharge, ic. UWheretfoze, ic. 


Sir William Fitz-Williams Caſe; 


Ndictment upon the Statute of 8 Hen. 6; againſt Sir (5) 
William Firz-Williams and divers of his Dervants: Foz %% g can 

that they ſuch a day and year apud D. intraverunt in unum meſſu- py 4h 
agium exiſtents Liberum Tenementum cujuſdam Joh. Fitz- Williams 2 
Armig. & ipſum à Libero Tenemento ſuo inde injuſte & fine Judicio © © 7 
diſſeſiverunt, & ipſum ſic inde expulſum extra poſſeſſionem inde 
vi & atmis ac manu forti extratenuerunt, & alia; &c. The firlt 
exception For that it is alledged Quod intraverunt, and it is not 
ſaid pacifice,as the uſual e is, where the Endictment is fo2- 
cible Detainer ; Foꝛ otherwiſe it may be that the Entry was 
alſo with force, which ought to be mentioned certainly. And eve- 
ry Endictment ought to be lo certaine that there ought not to be 
any ambiguity therein, which is the reaſon that an Cndictment {NY 
always mentions the Entry 11 either pacifice 02 — 7 | 
2 


— — —— — —— — 
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as the Caſe is, otherwiſe it is not good; and of that opinion 
were Gawdy g Yelverton : Foz Endictmenrs ought to be preciſe @ 
certarne in every point, and ſhall not be taken by intendment: As 
Endiament, Furatus eſt unum equum, although þ cannot be but 
Fel onp, yet becauſe it wants the wozd Felonice, it is ill: So an 
Endictment,Quod rapuit & carnaliter cognovit talem puellam contra 
voluntatem ſuam, without ſaying Felonice, is ill: So an Endict⸗ 
ment. Quod Felonice & ex malitia ſua præcogitata occidit ſuch an 
one, without ſaying Murdravit, is no Endictment of murder, al- 
though thoſe woꝛds t mount, UWherefoze,fc, But Popham and 
Fenner held, that the Endictment was good enough, foz the En- 
dictment may be upon this Statute, upon both bꝛanehes there 
of,foz the Entring with fozce,#Detaining with foꝛce, oꝛ upon any 
of them by it ſelf ; Then when the Endiament mentions that he 
entred generally, it ſhall never be intended to be with force, un- 
leſſe it be Chewn; And an Endictment which chargeth any witha 
Tort , ought to be pꝛeciſe in the point of charging the offence oꝛ 
Tort, as in the Caſes befoze put. But where the Tndictment is not 
to charge him foꝛ his entry, but foꝛ hes foꝛceable Detaining only, 
it is good enough, koꝛ no foꝛce chall be intended unlefle pꝛeciſely 
— ed. And in Wall: Endictments ule to mention that he 
entred peaceably, it not be intended, but that without thoſe 


wo2ds it may be good enough when it is not to charge him with 
any forcible Entry, | 


FF 
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Harebotle verſus Placock. 


Jectione Firmæ, of Land and a Colepit in the ſame land, (23) 
E the Defendant pleaded Not Guilty, and found againſt , (5-7 
him, and now moved iu Arreſt of Judgment that the 
Declaration was not good, foz he cannot demand the 
Land it ſelf, and a Colepit in the ſame Land: fo2 that is bis 
_ Allo the Ven. fac. was awarded tothe Coꝛonoꝛs, upon n. 6: 
urmiſe that the Lefſoz was ſervant to the Sheriff, which was 
alledged to be no pxtncipal challenge, and then the Urit is not 
well awarded, and it is not aided by the Statute of 32. H. 8. 
Thirdly, becauſe the Juroꝛs had taken meat and daink befoze KV 
their Uerdict given, which is certified upon the Poſtea , but not 
examined at whoſe charge, which the Court "ſaid would make 
a great difference ; Foz if it were at the colt of the party foz F 
whom they gave their Verdict, it will make the Uerdict void 7 65 
But if it were at their own coſts , it is onely fineable, and the 
Uerdict good. But foꝛ the firſt point, they held it to be good, 
becaule it is a perſonal Action, and he demands nothing certain⸗ 
ly, Foz the ſecond point, they much doubted whether it were a 
pꝛincipal challenge oz not and if it were not, whether it were 
holpen by the Statute: But Coke the Kings Attomey (who 
was of Counſel with the Defendant) ſaid, that in 27 Eliz. in 
Packingtons Caſe it was reſolved, That it was not a pꝛincipal +: /a 
challenge; and that the Ven. fac. awarded to the Coꝛonoꝛs was Ar: 
ill, and not aided by the Statute: but the Court doubted,whe- 
ther there were any ſuch pꝛeſident. And J know, that in 
cers Caſe it was reſolved otherwiſe , and Judgment given foꝛ % vg 
the Plantiff, notwithſtanding this exception. UWherefoze the 
ourt not being reſolved in this point, adviſed the parties to 
begin de novo, and to have a new trial ; which was done accozd- 
ingly, Vid. Dy. 7. 367. 


Tutteſham verſus Roberts. 


PRror of a Judgment in the Common Bench. The Caſe was () 
ſuch ; An Ejectione Firmz was bzought of 30. acr. terr. 5. acr. 
þrati, &c. in Cleyton: Upon Not galty pleaded a ſpectal _— 


(1 tÞ> 37 


ſo: J. b. A4 


S:tz* 249-390 . 
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wag found, that one Biſhop was ſeiſed of the Land in the decla- 


ration mentioned, and of five Acres of Land in Cuckfield, cal- 
led Wellcroft: And that the Lands in the declaration, and the 
ſaid Croft, were called by the name of Heſelands, and had been 
uſually together occupied as one Farm, and that he being lo 
ſeiſed, made his Mill in this manner; As concerning the diſpo- 
ſition of all my Lands and Rents, &c. Ye Deviſed inter alia, All 
thoſe his Lands and Tenements, lying in the Pariſh of Cuckfield called 
Heſelands, to his wife for life, and after her deceaſe, that it ſhall re- 
mam to ohn his Son and his Heirs. And after divers other clau⸗ 
leg, Ye Wills; That if John die without iſſue, Heſelands ſhall 
remain to his three Daughters in Fee. The ſole queſtion was, 
whether by this clauſe, All che Lands called Heſclands, being an 
entire Farm, extending into Cleyton (which is the Land now in 
queſtion) and into Cucktield alſo , hall paſs; oꝛ onely that 
which is in Cuckfield, Popham, Gawdy and Yelverton held, that 
the Daughters ſhould take none of the Lands in Cleyton, and 
that onely ſo much of Heſelands as extended into Cuckfield 
Gould paſs;foz John by the Deviſe hath clearly nothing but that 
Whichis in Cuckfield; Foz theDeviſe to the Feme, is of the 
Lands in the Pariſh of Cuckfield called Heſelands: which 
paſſeth nothing but that which is in the Pariſh of Cuckfield, 
it being firſt named. And if the wozd had been of all his 


A. 2 0 . Lands called Heſelands in the Pariſh of Cuckfield; and part of 


Heſelands is in Cuckfield , and part in 2 oye had 
paſſed but that which is in Cuckfield. As ik a man hdth the 
Mannoꝛ of Dale, in Dale and Sale, and grants his Mannoz of 
Dale in Dale, nothing in Sale ſhall paſs. And the woꝛds being, 
It ſhall remain to Fohn and his Heirs > That is, that which was 
deviſed befoze to the eme; And where the woꝛds are, It hn 
die without Iſſue, that Heſelands ſhall remain to his Daughters; 
That is, ſuch part of Heſelands as was Deviſed to John ; And 
hereby the eſtate of John is by Jmplication converted into 


. an eſtate tail ; And the remainder of that eſtate is to the 


Daughters, and no moꝛe. Fenner and Williams to the Con- 
trary, becauſe the Mill is, As concerning the diſpoſition of all his 
Lands: And in all the Mill there is not any diſpoſition of Heſe- 
lands in Cleyton, and all his other lands in every place are 
diſpoſed, TUherefoze , it Call be intended by the laſt clauſe 
that he meant to diſpoſe them, ac. Allo, He gave Heſelands to 
his 3. Daughters, which is to be intended, that he gave alHeſelands 
amongſt them, giving them nothing moze,in all the Mill, fo2 
their advancement , but five Acres. Allo it is after divers 
other clauſes betwirt the eſtate deviſed to John, and Doth not 
follow it immediately, And Williams ſard, Jt ould rather be 
conſtrued that the firſt Deviſe to John being in Fee , this ſe- 
cond Devife of Heſelands Chould be a Deviſe unto him Os 
reſidue 


— 
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Jacosi Regis in Banco Regis: 


Counteſs of Arundel. werſus Steere. 
(1) 


_ do have Eſtovers fo2 the 
he laid 1 02 Land 


2 — 
177 S990 09 01 
— — enn the C 
unreaſonable to take Eſtovers to build new houſes, bur al 
the Court (beſides Williams) held that it was a good pzefcri- 
tion; Foz one may grant ſuch Eſtovers at e 
lame reaſon , there may be a —— But Wil- 
liams held that the pzeſcription is not geb 10 i it ought to be 3 
reaſonable and uſual, which is to repair ancient. houſes, but not Pt 20 
to build new ; Foz then he may cut down all the wood and 
—. But notwithſtanding it was adjudged fox the De⸗ 


Barnes wer ſus Worlich. Mich. 43. & 44, 
Eliz. rot. 548. 


communication bet w | 
That the Defendant (ould lend kim 100 TAP 
and that it was then aer agreed betwixt them, 


—_— 
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Plaintiff ould pay unto him 10 1, foꝛ the fozbearance thereof, 
viz, Upon the firit of Novemb. next following 5 l. and upon the 
firk of May then nert following other 5 l. And ſhould enter into a 
bond of 20 l. fo2 the payment of that 10 l. accozdingly ; And 
that he accoꝛding to that agreement lent an 1001, 27 April. 
41, Eliz. 1599. and took that Dtatute of 200 l. foꝛ the Repay- 
ment thereof, 1. Mau, 1600. and took Bond of 20 l. foꝛ the 
Payment of 10 l. acco2dingly ; which is above the rate allow- 
ed by the Dtatutes , and lo void, The Defendant pleaded, 
that it was not corruptly agreed to take ſuch a Band, ec, 
whereupon they were at Illue; and by Mittimus out of Chancery, 
it came hither to be tryed , and by Niſi prius in London being 
found foz the Plantiff, it was now moved, That notwithſtand⸗ 
ing this verdict, Judgment ſhould be fo2 the Defendant, Foz, this 
ſut mile is not lutticient to avoid the Dtatutes. Foz the Uſury 
agreed to be taken, is no moze then the Dtatutes permit, 
and exceeds not the rate of 10 l. per 1001. fo2 the year, whereby 
to avoid the Aſſurance, And herein, the Caſe is no moze , but 
that ſucha man lends an 100 l. foz a year, and agrees to give 
10 l. foʒ it, to be payed half vearly,whether that be Uſury within 
the Dtatutes. And Fenner and Yelvercon held that it was. 
Foz when he lends it foꝛ one Jutire year, he ought to fozbear his 
intereſt foz a year, otherwiſe he doth not lend it foz a year : 
And then the other payed mote then he ought by the Dtatute, 
But ik he contract to lend toꝛ half a year, he may reſerve his in⸗ 
terelt acco2Ding to that rats; c. But Popham, Gaudy and Wil- 
liams held, that it is not any other Uſury then what the Sta⸗ 
tutes tolerate: Foꝛ the Statutes be, that he (hall not receive o2 
take above that rate; And here he doth not take any moze. Foz 
when he hath foꝛboꝛn his money foꝛ half a year , and the other 
hath the'uſe of his money, fo2 that time he (hall recerve of him 
51. ſo he doth not-receibe moꝛe from him fo2 the year then 10 l. 
And it is an uſual courſe if dne lends 100 1, foꝛ a year, and 
takes Land in moztgageof the value of 10 l. per annum; to re- 
ceive the annuall pzofits every day, And it is not any Uſury, 
becauſe he receiveth in the whole year no moze then 101, onely. 
Do ik he takes a grant of a rent-charge, payable quarterly, it 
is not any Uſury above the Statute: (And Coke Attozny Ge- 
neral ſaid, that he knew it to be adjudged accoꝛdingly.) But if 
he had agreed to take his money foz the fozbearance inſtantly 
when he lent it, That had made the aſſurance void; Foz then 
he had not lent the entire ſumme foꝛ one year, and the other had 
not had the Uſe of his money accozding to the intention of the 
Law. Ind Williams ſatd, That he knew upon this difference 
it hath been ſo reſolved of late time.  UWherefoze it was ad- 
judged koꝛ the Defendant, Quod Querens nihil capiat per brev. And 
Stephens ſaid, he was of Counſel in one Snows tale, where it was 


Sir 


ul. —— — 
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Sir John Thornel verſus Laſſells. Hill. 43. Eliz, rot, 619. 


Reſpaſs, Quare Clauſum fregit, 8. Mau, 43 Eliz, of a Cloſe cal- 
led the Head-land in the Over-Inge in Sturton, averiis depa- 
ſcendo, viz. Equis,bobus, vaccis , continuando uſq; 25. Junii fol- 
lowing ; The Defendant pleads Quoad vi er armis not guilty : 
Quoad Reſiduum tranſgreſſions; Quod locus vocat. the Over-Inge 
continet in ſe 1000, acr. prati ; and that he is ſeiſed in Fee of the 
mam: of Scurton, And that he, and all whoſe eſtate, ac. have had 
time whereof, at. in the Over-Inge , paſture foz two geldinzs 
every year from the firlt of May until the graſs grown be 
cut and made into hay, as to his mamoꝛ atoꝛeſaid appertaining. 
And juſtifies the putting in of the two Geldings to uſe the Pa- 
ſturage, and their continuance there until the 20 uni Anno 
ſupradicto. And Avers that the Gzals was not cut down and 
made into hay until the foꝛeſaid 20 of June. And it was there- 
upon Demurred and moved, Firlt, that this pzeſcreption is not 
good to claim it in name of Paſturage; Alſo he claims it as ap- 
purtenant to the mannoꝛ, and he doth not ſay, that the Geldings 
were levant and couchant upon the mannoz ; alſo the pꝛeſcrip⸗ 
tion is unreaſonable, to have Geldings — ſtanding grals, 
until hay made ; Foz by their Debruiſing and detilinz the graſs, 
it can never thereby be made into hay, Sed non allocantur. Foz 
being in lo great a quantity of Land, the going of two Geld- 
inzs cannot defoul oꝛ debruiſe it: but that hay may well be 
made thereof. And it may be claimed by the name of paſtur⸗ 
age, and without any Averment , that they were levant and 


(3) 


touchant, ac. But it was then moved, that the Plea was not Sond: 25: 20. 
good in the manner thereof, Firſt, becauſe the Action is 3: A 260-350 f, 


bought fo2 Treſpaſs, Cum Equis, bobus, vaccis, &c, And he ju- 
ſtifies koꝛ two Yorſes, and ſpeaks nothing of the Reſidue ; ſo the 
Plea is ill in all. Secondly, the Treſpas is alledged, 8. Mai 
43. Eliz. with à continuando unto the 25 of June; and he juſti⸗ 
lies from the eighth of May unto the foꝛeſaid 20. day of June, ſo 
he ſpeaks nothing of the four laſt dayes. Thirdly, he claims 
this paſturage from the manno2 of Sturton, and doth nat Chow in 


what County this manno2 lies. And theſe were faults incura⸗ 


ble, VUherefoze it was adjudged fo2 the Plantiff, 
Mackworth verſe Shipward. Mich. 44. & 45. 


| Eliz. rot, 32. 
R Eplevin. The Defendant made conuſance as Bayliff to the 
| 2d Berkley foz a Relief due unto him; it was 


Demurred. The Caſe was ſuch. A Tenant of the Queen, who 
Ree her dy Dervice of Anighthaed in capite , held alſo other 
$ of the Loꝛd Berkley by gg Service, a — 


2 
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within age, and in Ward to the Queen, as well foꝛ the one land 
as foz the other by her Pꝛerogative: The Heir at full age ſues 
Livery, afterward the Lo2d Berkley Dillrains foz Relief ; 
And whether he chall pay Relief foz thole Lands which 
were in Mard, was the Queſtion; And after divers argu⸗ 
ments at the Bar it was reſolved that he Could pay Re- 
lief; Foz although this Land was in Uard , yet the Lozd 
had not the benefit of the Mardchip: whereto2e it is all one to 
him as if he had died, his Heir of — And the Loꝛd is 
to have the Wardſhip oꝛ Relief, as a pzohit riſing from his ſer⸗ 
vice: And although Litt. ſaith , that the Loꝛd chall have Re⸗ 
not exclude him to have the benefit thereot, when the Tenant 
dies, his Heir within age, where he cannot have the benefit of 
the Wardſhip, But Popham ſaid, that if in ſuch Caſe where 
the Tenant dies, his Heir within age, the Lom refuſeth the 
UUardthip; there peradventure , becauſe it is his own Act, he 
hall not have Relief. Vid.26. H. 8. 8. 13. H. 7. 15. 24. Ed. 3. 24. 
39. Ed. 3. Relief 1. Stunf. fol. 9. Bract. fol. 85. Old N. B. 93. 
Mheretoꝛe it was adjudged foꝛ the Defendant. Afterwards 
it was moved upon the Stat. 21. H. 8. cap. 19. UWhether the 
Defendant, (foz whom the Judgment was given) ſhould have 
Colts and Damages. Fo2 the Statute gives it upon Avowries 
fo2 Rents,Cultoms oꝛ Dervices,o2 Damage Felant. And this 
relief is not any Dervice, but a Flower of the Service, and 
Gallgo to the Executoꝛs. And it hath been reſolved , that in 
Avowry foꝛ an amercement the Defendant ſhall not have Colts, 
Popham,upon a diſtreſs foꝛ an Yariott there is not any queſtion 
but Coſts ſhal be payed.But foz the other point,becauſe the pzin- 
cipal caſe was adjudged upon a new point, and they not then ſa⸗ 
tisfied whether in this caſe Colts were allowable; They adviſed 
the Defendant to take his Judgment foꝛ the Relief the Plantiff 
offering it in Court , and-to Releaſe his Damages and Colts, 
UWyich was done accoꝛdingly. 


Hudſon verſus Banks, Paſch. 44. Eliz. rot. 482. 


E Rror of a Judgment in Debt in the Common Bench. The firſt 
Erro2 aſſigned was, Becauſe upon the Ven. fac. one Randol 
Sewel was returned: and the Diſtringas was Randol Sewel ; s the 
Sheriff upon this returned Rannus Sewel, who was [womn, Sed 
non allocatur , Foz the Court ſhall intend Randol and Rannus 
to be both one perſon, and that it is his nam? baefly watten. 
Another Erroꝛ aſſigned, becauſe Robt. Vaux de Ulton was re- 
turned upon the Ven fac. & Diſtringas. Et idem Robt. Vaux pro 
defectu Juratorum comparuit, is returned and ſwoꝛn upon the 
Tales de circumſtantibus, which was confeſſed by the In nullo eſt 
Erratum, pleaded, But the Court ( Gaudy & Fenner — 


— 


Jacos1 Regis in Banco Regis. . 29 


held it to de no Exro2, Fo2 its contrary tothe Reco; Fozit | | | 
u de intended ſeveral perſons, and not one #the lame: And pe 

a h In nullo eſt Erratum be pleaded , That is not any con- e 12+ 

keſlion, but Quaſi aDemurrer , betauſe it is not an Erro2 aſ⸗ 

ſignable, And Williams denied the Caſe which was cited at 

the Bar, viz, That it a Juroꝛ be Trat by challenge, and after- 

wards tries the matter, It is not aſſignable for Erroz , de⸗ 

cauſe it ſhall not be intended to be one and the ſame perſon, but 

ſeveral perſons; and he (hall be eſtopped to ſay the contraxy. . 

Vid. 12. H. 4. Et Hill. 32, Eliz. betvwirt Hungate and Hamond. 35* © 

Ind afterwards the Judgment was affirmed, | 


Counteſs of Rutland verſus Earl de Rutland. 


U Poa evidence to a Jury it was held by all the Court, and (6) 
ſo delivered foꝛ Law to the Jury That if there be an ,,,,-- 27 K op | 

Indenture foꝛ the levying a fine to ſuch perſons , befoze ſuch a 4. ro: S 

ume, to ſuch Uſes , and the Fine be levied to the ſame perſons 5.4 40: t 

within the ſame time, Jt ſhall be to the ſame Uſes;And no auer 7 

ment can be to the contrary, unleſs it be by other matter in wꝛi⸗ 

ting. But ik a fine be levied to other perſons, oꝛ at another 4 

time after, it may well be averred by Parol to be to other Uſes. 0 «:26: 6+ 

Fo in the firſt caſe the Jndenture is directory to the Fine, and in e, 

the other caſe1t is but Evidence, 


Ognel verſus Randol. 


A Querela was bꝛought to avoid Execution of a Judg⸗ 

ment, and ſurmiſed, that after the Judgment he had payed 

the entire dum. Popham, ſuch ſurmiſe is not any ſui miſe to a- 

void a Judgment, upon a bare par ment, without wating, 02 

other matter of Evi nn moꝛe then it is any Plea , to bar 

an Erecution,demanded by Fieri fac. 02 Scire fac, Tanfield Ser⸗ J 2.9): 
cant, Jt was ruled in this Court betwixt Malins and the Lady 

Hawkins , That it was a good ſurmiſe in an Audita Querela to . N 63.4- 
avoid Execution of a Judgment: Fo2 it is not onely a Sute in 

Law but in Equity allo. And it is as a Commiſſion to exa⸗ 

mine the cauſe : Fo2 it is not reaſon that if the money be ſatil⸗ 

tied, he Gould lie in Execution. And ſo held all the Court (be- 

ſideg Popham,)that it was a good ſurmiſe in this caſe;whereup- 

on he was let to Bail. | 


(7) 


Powel verſus Peacock. Hill. 45. Eliz. rot. 156. 


T Keſpaſs, Foz cutting down of Elme-trees , bzought by the (8) 

T owe! a Mannoꝛ: The Defendant juſtifies as Cg e «69: 

holder foz life, Fo2 that Infra Manerium, uſitatum fuit à tempore, 

&c, Tocut down and carry away at their pleaſure any — 
grow 
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rowing upon the laid Tenements , And chews that he was 
; Tenant foz life, ct. And it was thereupon demurred , and the 
/-20t: c. greater part held the cuſtom to be unreaſonable that a Copy- 
e, holder for life Gould cut down Timber- trees, which by Jn- 
""/z: 26: tendment had not their growth in his time; and by that means, 
the ſucceeding Copyholder ſhould not have any foz his uſe to re⸗ 
pair his houſe. But becauſe it was pleaded Quod Quiliber te- 
70-62.64-4+ nens cuſtumarius of any Cuſtomary Tenement, c. And he doth 
not ſay de Quel Eſtate, It was held to be too large and unrea- 
ſonable foꝛ any one who hath but foꝛ a moneth,o2 at will that he 
might,by that cultome cut down trees. And was therefoze ad- 

judged fo2 the Plaintiff, 


Termino 


* 
— 
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Auncelme verſus Auncelme, 


Reſpaſle upon a ſpecial verdict : The Caſe was; A Copy- (7) 
holder in Fee ſurrendzed to the uſe of Martha his wite 

fo2 lite, Remainder to Matthew his younger Don in Fee, 4 

died · Martha was admitted, but Matthew refuſed to be admitted, 

during the life of Martha; Afterward Matthew, without other 
adnuttance ſurrendꝛed to the uſe of the Plaintiſte, in the life 

of Martha; who was admitted acco2dingly : Matthew and 

Martha died; and the Don of Matthew pzocures himſelt᷑ to be ad- 

mitted, and enters, claiming the Land. Ind whether his En- 

try was congeable, was the queſtion ; becauſe Matthew ſurren- 

dꝛed befoze admittance, Popham, Fenner and Yelverton (cæte- 

ris abſentibus ) held, that this admittance of the Feme was an _— 
admittance of him in remainder, without any other adnuttante. . 4 
Foz the Feme, being admitted to the particular Eſtate, the re- 
mainder depends thereupon, and veſts without other admittance; 

Foꝛ they make but one Eſtate: Mherefoꝛe they reſolved foz the 

laintiffe, But by reaſon of an imperfection in the verdict, no Ga: 
udgement was given: Foz they found Quoad percel Tenemento- f © dab 
rum, this ſpecial matter, but they did not chew what Parcel 3 (* tn: Ap : 
they found nothinz foꝛ the reſidue;Uherefoze the Uerdict was # 227- © 
held to be ill foz both, and a Ven. fac. de novo awarded, 


Sir Edward Clere ver ſus Parker, 


0 | His Caſe was now moved again (Vid.Paſch. 44 Eliz.) and (2) 

| adjudged upon the matter in law, foz the Defendant in the >: --- 12>+ 
wait of Erroꝛ, that the ir Judgement ould be affirmed ; and v C2: &* 
Coke Ittozney General being pꝛeſent, ſaid,that Huſſeys Caſe in 
the Erchequer afcer argument was adjudged acco2dingly; that 8 
it chould not Enure by way of Doviſe, but as a limitation upon v Y . 67 
the fo:mer feoffement. Foz otherwiſe the Will ſhould be utter -o: e, . 


ly void, 
wy Andrews verſus the Lord Cromwell. , 

Ndicment upon the Statute $ Hes, 6. againſt the Lozd (3) 
32 — and others ol his Derbants ; Foz — they 16 July G. or 6: tg: 


Elz. v4 & armis & many frei diſſeſietunt præfatum Edward An- 


drews 


— 


. we 


2 
my 


peat) 


: 3900-633: 
gb 4d x: 
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to: 10:g4-6 : 
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drews ot ſuch Lands; #c, Et adhuc extra tenent eundum Edvardum 
Andrews contra pacem dictæ nuper Reginæ Elizab. The Endict- 
ment being found at Lent Iſſifes primo Jacobi Regis. The firſt 
exception was taken by Derjeant Harvy Junior, foz that the En- 
dictinent is diſſeſiverunt, and it doth not ſay Expulerunt, ag the 
common foum is; but all tie Court held it to be well enough; 
Fo: Diſſielin implyes Expulſion, and it is ſufficient to ground 
an Endictment, and there may be cauſe foꝛ this Endictment ; foz 
he in Reverſion02 Leſſæ foz years is expulſed. Secondly, be- 
cauſe it alledged Quod adhuc detinet, which is a Tore, and yet it is 
not ſaid, Contra pacem Domini Regis: But it was held to be well 
enough; Foz the Detayner may be without fozce and not againſt 
the peace : Wherefoze the Endictment waggood, and reſtitu- 
tion was awarded thereupon. | 


Barnes verſus Conſtantine, 


Aon upon the Caſe ; Foz that he pꝛoeurtd him to be En⸗ 
dicted as a Common Barretoꝛ befoze J. S. and J. D. Ju⸗ 
tires of the Peace 3 Nec non ad diverſas Felonias, &c. audiend. & 
terminand. aſſignat. And that he was acquitted ; The Defendant 
demands oyer of the Retoꝛd, which is entred in hc verba ; where- 
in they are mentioned as Juffices of the Peace onely, whereupon 
the — CTU , that it is not the 
ſame Recoꝛd he now counts: And of that opimon was 
Willams, But all the other Juſtices e contra. Becauſe theJuſtices 
or Peace have authozty to inquire and hear it, without any 
ſpetial commiſſion of oyer and Termirer; and their commiſſions are 
_ to that purpoſe ; and therefoze all one, and no failer of Re⸗ 
coꝛd. | 


Dawbeney vrrſus Banneſter. 


D#*: Upon an obligation in the Common Bench. The De- 
fcndant conteſt the Action, and Erroꝛ was bꝛought upon that 
Judgement, becauſe in the Declaration it is not ſaid hic in curia 
prolata. Ind it was held to be a fauſt ia Matter, and not of Fo m 
onely;and notwithſtanding the Action contelſled, might well be 
alltgned foz Erroꝛ. And fo! this cauſe-and by rea ſon ot a diſconti⸗ 
nuame, it was reverſed. Vid. 18 Ed. 4. 16. 


Ellis #erfus Warnes Paſch, 1. Jac. rot, 507, 
Ebt : Upon an obtigation of 2501, The Defendant pleads 


the Statutes of 37 Hen. 8. and 13 Eliz. of Uſury , in avoid- 


daute of the Bond, and Hews that he was cadebted to one Alder 
in 1001, Ald mover 080 5 = the fozbearance of that 


top l. fb à vat, that he would give umd hon ieee 
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Bond to Alder of 60 l. foz the payment of the ſaid zo l. and foz-. 
the payment of the 100 l. pzinapal. He and Alder entred into 
this Bond of 200 l. to the Plaintiſfe. Do it being made upon 
this uſurious and cozrupt contract, is void, Et hoc, &c, The 
Plaintiffe ſaith, that Alder was truly and juſtly endebted unto 
him 100 l. and that fo2 the paj ment of this jult Debt of 100 J. 
he and the Defendant entred this Bond to the Plaintiffe ; and 
that he was not knowing and pꝛivy to any cozrupt agra ment 
betwixt the Defendant and Alder, Et hoc, &c. and it was here⸗ 
upon Demurred. Tanfield Serjeant, foꝛ the Defendant moved, 
that the Replication was not god, becauſe he doth not deny the 
cozrupt agreement alledged in the Barre; but by Nient dedire 
confeſle it: And although he were not pꝛivy to the coꝛrupt agre- 
ment, it is void; fo2 otherwiſe it would be a pꝛactice foꝛ every 
ulurer to avoid the Dtatutes. Foz he would alwayes be juſtly 
endebted in the pancipal ſumme , a would contract foꝛ the uſu- 
ry money in his own name, and take the aſſurance of it to him- 
lelf ; but to be aſſured of the pꝛincipal, he would cauſe the 
Bond to be made to one to whom he is jultly endebted, who 
hould not know of the Bargaines between them: And ſo by 
ſuch pactice they would eſcape out of the Statute of 13 Eliz. 
Uherefoze this Bond being made upon ſuch cozrupt agraement, 
is void, ic. Gawdy,Yelverton and Williams held, that the Repli- /-:0 : 22 
cation is god; Foz inaſmuch as it is averred that it was made 4 
unto him kor a true #jult Debt, a that he was not knowing 02 ©... e 
pꝛivy to any cozrupt agra ment between them, it is not reafon he 

Gould be delayed of his due Debt. Foz as on the one ſide it 

may be ſaid to be the meanes to defraud the Statute: So on 

the other (ide, it may be a greater miſchief to a true Creditoꝛ, 

when he ſhall take ſecurity by Bond, with Dureties foꝛ his mo⸗ 

ney, if it Could be examined whether there were any cozrupt 
agrament betwirt his Creditoꝛ and his Sureties, wyereof 

he cannot by intendment have any conuſance ; and it would be a 
meanes to draw in queſtion every Debt, and to puniſh one who 

is not pꝛivy to any corrupt agreement ; Uherefoze it being con- 

feſſed by Di murrer, that this Bond was made unto him foz a 

true Debt, and that he was not pꝛivy to any cozrupt agreement 
between them, the Bond is god, otherwiſe there might be great 
p2ejudice to true Creditozs, Fo2 peradventure, upon the ma- 

king the Bond, he delivered up his ancient Bond; oꝛ if his Debt 

were by contract, by the taking that Bond his Debt Could be 

gone: Wherefoze, ct. Fenner doubted thereof, becauſe it being 
grounded upon coꝛruption, is altogether ill. And every one 

is to take heed to his aſſurance at his peril. Popham was ab- 

ſent ; Wherefoze the other three adjudged it fo2 the Plaintiffe. 


F Maſon 
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ud) noꝛ ot D. Quod quidem Manerium is of the 
. 41. where it is let fo2 ſuch a Rent, and the Rent 02 Ualue is 
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Maſon verſus Chambers. 


Pon a ſpectal Uerdict, the Caſe was ſuch ; The Pꝛioꝛ of 

Woubridge let the Tythes of Coꝛn and Hay of the Rectory 
of Loppington, by Jndenture to J. S. foꝛ 40 years, rendring 4 1, 
per annum at the Annunciation and Saint Michael. The Leiſee 
covenants to bring the Rent to the Pꝛioꝛs houſe, the Puoz 
and Covent covenant to abate him 20 d. at every day of pay⸗ 
ment, tn reſpect of the Poztage. Afterward the Leſſee payed 
alwayes 31. 16 8. 8 d. and retained 3 8. 4 d. The Pnoae be⸗ 
ing diſſolved, the Queen made a Leaſe to the Plaintitfe of the 
Rectory of Loppingron, and of all the Tythes thereto appertat- 
ning: And of all Meſſuages, Lands, Tencments and Heredi⸗ 
taments in the tenure 02 occupation of the ſaid J. S. Sub annual: 
reditu 31, 16 s. 8 d. habendum, If no Leaſe be in eſſe from 
the Date of the Patent fo2 2 1 yeares, andif any Lea ſe be in eſſe 
of the Rectory 02 any part thereof, then from the end of that 
Leaſe foz 21 years; and afterwards ſeils the Rectozy, without 
mentioning this Leaſe to the Pefendant ; And whether this 
ſecond Leaſe were gud o2 not, was the queſtton. Firſt, it was 
moved whether this Covenant to abate and deduct 20 d. upon 
every day of payment, being by the ſame Jndenture, be ſuch a 
detalcation of the Rent, as that it may be ſaid to be in tenura 
J. S. under the Rent of 3 1. 16 8. 8 d. Ind all the Court reſolved 
rhat it was not; koꝛ the Rent reſerved is 4 1. and the other part 
is but a meer Covenant, and no alteration of the Rent.Secondly, 
whether this Leaſe being of the Rectory of Loppington and all 
Tythes thereto appertaimng (which is as it were a diſtinct ſen⸗ 
tente by it ſelf ) and the woꝛds after Ac omnia Meſſuagia, Terras, 
Tenementa, &c. in tenura, &c. ſub annuali reditu 31, 16 8. 8 d. 
whether theſe woꝛds ſub annuali reditu referre to all pzecedent, 
oꝛ only to the laſt woꝛds, and if this miſpꝛiſton of the Kent hall 
make all void ; Gawdy held, that the woꝛds at the firſt were di⸗ 
[tint by themſelves, and ſufficient to paſfe the Rectory : Nhich is 
a thing known, and tye Rent reterres not to thoſe things which 
were certain befoze, but onety to the laſt wozds;Uheretoze it is 
god enough. But all the other Juſtices held, that by reaſon 
of this milpꝛiſion of the Rent, the Leaſe is void; Popham, mif- 
pꝛiſion of the Rent oꝛ of the value, in ſome Caſes chall make the 


Leaſe void, in fome not; as if the Queen ſhould let the Man⸗ 
annual value of 


milrecited, yet the teaſe 8 becauſe there is a certainty be⸗ 
foze, and the Addition of Quod quidem, &c. is not material, 
But if che lets the Mannoꝛ of D. of the annual Rent of 4 1. 
whereas it is extended to ſuch a value, and is let under a grea- 4+ 
ter Kent, 02 appears upon Keco2d to be of a greater value, 

i 
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is void, becauſe in the firſt Caſe ſhe intended to paſſe the Man⸗ 

no2, and the addition of the Quod quidem, &c. is but to adde an- 

other certainty ; But when it is in one ſentence, Thar it is of ſuch . Go. 
a value; and that in tali parte; Yer intent appeares, not to grant pt No * 
a thing above ſuch a value. And therekoze it is otherwiſe, This A 
Leaſe alſo is not good, becaule it is habendum, it no Leaſe be in ** 4 
eſſe, immediately; ànd it a Leaſe be in eſſe, ftem the time of the 

end ot ſuch a Leaſe ; And here there is a Leaſe in eſſe of part of 9 . 
the Rectory,viz.of the Con and Yay: Do all is not out of Leaſe, l 

noꝛ all is not in Leaſe; a therefoze void foꝛ this cauſe ; Where- 

foze, acc. But no Judgement was given,becaule upon theCourts 

motion the parties agreed, 


Philips verſus Echard Ante fol.g, 


is Caſe being moved again, the Court reſolved that the 8 
Defendants plea was god. Foz when he averres, that the 
Statute is in its force, and the money not paid, it is god e- "70 
nough prima facie, untill the contrary be chown; and it Gall be 2 FPG” 
intended to be made fo2 a juſt Debt, and he who will take ad- poſt 102: 
vantage of the contrary, ought (and it is fitteſt foꝛ him) to 

ſhew it: Uherefoze Rule was given, that Judgement chould be e 7 
entred fo2 the Defendant, The Plaintiſte then moved, that 7 | 
there was not any continuance entred upon the Roll, and , 20 
therefore prayed it might be diſcontinued. But the Court ſaid, 40: 
that the Plaintiffe could not diſcontinue it without the Courts K 
direction, and that the Defendant might well continue it, being '* +, 7" — 
fo his advantage: Uherefoze they appointed the continuances Pf 
to be entred accoꝛdingly; Foz otherwiſe in every Caſe when a 

matter is bꝛought to argument upon Demurrer, the Plaintiff 

ſeeing the opinion of the Court to incline againſt him, will cauſe 

a dilcontinuance to be entred which ought not to be in the 

ſame Term it is argued, And note, that in a Caſe betwirt 

Alderley and Alderley this Term, in Debt upon an obligation 

upon Demurrer ; the Caſe being argued, the opinion of the 

Court was againlt the Plaintiffe , and rule given that Judge- 

ment (ould be entred foz the Defendant, And the Plaintiffe | 
pꝛayed that he might be Nonſuited, and becauſe he had the 3 „ fi 
ſame Term appeared # argued by his Counſell, and had pꝛayed 
Judgement; he could not be nonſuited the ſame Term. 


Sir Percival Willoughby verſus Egerton. Hill. 43 Eliz. rot. 670. . 


— of a Judgement in Cheſter in Formdone. The firſt Eꝛ⸗ ( 

ꝛaſlignẽd, becauſe the parties being at Anne a Ven. fac. _ 9) 1 

was awarded to the Sheriffe, and afterwards upon Entry, == 

Quod vicecomes non miſit breve, à Ven. facias was prayed and 

Awarded to the Cozoners 1 7 ought not tobe; Foz being 
2 once 


11 


Termino Trinitatis Anno ſecundo 


(10) 


to: A 23. d: 
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(12) 
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once awarded to the Dheriff, the Plaintiff hath admitted him 
to be a perſon qualified to make the Return; and the ſame She⸗ 
riff not being removed, he cannot without cauſe, ſince ariſen , 
pꝛay a Ven. fac. to the Coronozs ; Wherefoze this award of the 
Ven. fac. tothe Coꝛoners is Erroz ; But becauſe that being a- 
warded upon the Roll is but as a continuance,and there was 
not any Ven, fac. taken fozth , andit is but matter of foꝛm to 
make ſuch a continuance, theretoꝛe it was held to be well e⸗ 
nough. 22 Ed. 4. 3. Dyer 344. 357. 14 Hen. 7. 6 & 19. 29 Ed. 
3. 14. 11 Hen, 7. rot. 29. A ſecond Erroꝛ aſſigned, becauſe it ap⸗ 
pears by the Recozd, that upon the Ven. tac, returned, the Te⸗ 
nant made Default, and Judgement Entred:Ideo conſideratum eſt 
quod Petens recuperet ſeilinam: he doth not ſay, Ideo recuperet per 
defaltam, às it ought to be where the Judgement is by Default. 
But the Court held, that it was well enough; Foz when the 
Reco:d mentions, that the Tenant made Default; and it is Ideo 
Querens recuperet ſeiſinam: It is upon the matter a Judge⸗ 
— upon Default,and the Pꝛelidents are both ways. Where- 
Oꝛe; ic. 


Joyner verſus Lambert. 


f hw The Caſe was; Loꝛd o a Mannoꝛ ſeiſeth a Copy- 
hold without cauſe, and grants it to another in Fee, The 
Grantee dyes ſeiſed, and his Heir is admitted; The firſt Copy- 
holder dies, his Heir enters, and ſurrenders to the uſe of a 
ſtranger, Whether his entry was good o2 no was the Nue- 
ſtion, And it was reſolved , That a deſcent of a Copy-holder 
Gall not take away the Entry of another Copy-holder who hath 
right. Secondly, That the Heir entring without Admiſſion, 
his Entry is lawful, and being in, his ſurrender is good, 


Hull verſus Shard-Brook. 


I Reſpals. Upon a ſpecial Uerdict the Caſe was; A Copy- 
holder ſurrenders upon condition, and afterwards by his 
Deed releaſeth the condition ; UUhether it were good without 
ſurrender was the Queſtion; Ind reſolved that it was; Foz pꝛo⸗ 
perly a Right oꝛ condition cannot he given oꝛ determined by ſur- 
render, but by releaſe ; Ind ſo it was reſolved in the Caſe of 
Kite and Queinton, CUherefoze it was adjudged acco2dingly. 


Fareleys Caſe. 


2 __m held by all the Court , That if a Co- 
pyholder makes a Leaſe fo2 years of Land whereof a 
Feme by Cultome is to have her widows Eltate,the hall not a- 
void the Leaſe, unleſs there be an eſpecial Cuſtome to — 

02 
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Foꝛ he comes under _—_— and by the La2ds licence as 
well as the Fenie. And this Caſe depended befoze the Coun- 
cel of the Marches of Wales, They giving oꝛders there againlt 
the Leſſee foꝛ the Feme ; Ind a P2zohibition was granted to tay 
the Execution of thoſe oꝛders. \ 


1 by Command from the King, All the Juſtices (13) 
of England, with divers of the — viz, The Lord E“ 

leſmere Lord Chancellor, The Earl of Dorſet Lord Treaſurer, Viſcount 

Cranbourn Principal Secretary, The Earl of Nottingham Lord Admi- 

ral, The Earls of Northumberland, Worceſter, Devon and Northampton. 

The Lords Zouch, Burghley and Knomles, Ihe Chantellor of theDatchy, 

The Arch-Biſhop of Canterbury, The Biſhop of London , Popham 

Chief Juſtice, Bruce Maſter of the Rolls, Anderſon, Gaway,Walmeſley, 

Fenner, Kingſinil, Warberton, Savel, Daniel, Telverton and Snigg, were 

aſſembled in the Star- Chamber, where the Lord Chancellor after a 

long Speech made by him concerning Juſtices of Peace, and his Ex- 

hortation to the Juſtices of Aſſiſe, and a diſcourſe concerning Papiſts 

and Puritans, Declaring how they both were diſturbers of the State, 

and that the King intending to ſuppreſs them, and to have the Laws 

put in Execution againſt them; Demanded of the Juſtices their Re- 

ſolutions in three things. Firſt, whether the Deprivation of Puritan 

Miniſters by the High Commiſſioners, for retuſing to conform them- 

ſelves to the Ceremonies appointed by the laſt Canons was Lawful? ; 

Whereto all the Juſtices anſwered, That they had conferred thereof //2002: 7+ 

before, and held it to be Lawful, Becauſe the King hath the Supreme 

Eccleſiaſtical power, which he hath delegated to the — 

whereby they had the power of Deprivation by the Canon- Law of 

the Realm. And the Statute of 1 Elis. which appoints Commiſ- h 70? 

ſioners to be made by the Queen, doth not confer any new power, but . «: t: C 

explain and declare the ancient power. And therefore they held . Cas: 

it clear, That the King without Parliament might make Orders and 

Conſtitutions for the Government of the Clergie, and might deprive 

them if they obeyed not. And ſo the Commiſſioners might de- 

prive them, But they could not make any conſtitutions without the , kit +623: 


King: And the divulging of ſuch Ordinances by Proclamation is a“ 
moſt gracious Admonition; And for as much as they have refuſed to 
obey, they are Lawfully deprived by the Commiſſioners ex officio, 
without libel Et ore tenus convecati. Secondly, whether a Prohibi- H 65: 
tion be grantable againſt the Commiſsioners upon the Statute of 
2 H. 5. if they do not deliver the copy of the libel to the Party; po g. 
Whereto they all anſwered, That that Statute is intended where the 
Eccleſiaſticall Judge proceeds ex officio & ore tenus. Thirdly, whe- | 
ther it were an offence puniſhable, and what puniſhment they deſer- 7:0 7 Was 
ved, who framed Petitions and collected a multitude of hands there- 
to, to prefer to the King ina publick cauſe, as the Puritans had done, 
weh an Intimation to the King, That if he denied their ſute, many thou- 
ſands of his Subjects would be diſcontented? Whereto all he Juſtice 

anſwer- 


Termino Trinitatis Anno ſecundo, &c. 
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anſwered, That it was an offence finable at diſcretion, and very near 
to Treaſon and Felony in the puniſhment, For they tended to the rai- 
ſing of Sedition, Rebellion and diſcontent among the people: To 
which Reſolution all the Lords agreed. Ana then many of the 
Lords declared, That ſome of the Puritans had raiſed a falſe Rumor of 
the King, how he intended to grant a toleration to Papiſts: Which 
offence the Juſtices conceived to be heinouſly finable by the Rules 
of the Common Law, either in the Kings Bench,or by the King and 
his Councel;or now ſince the Statute of 3 H.7. in the Star-Chamber. 
And the Lords ſeverally declared how the King was diſcontented 
with the (aid falſe Rumor , and had made but the day before a pro- 
reſtation unto them, that he never intended it, and that he would 
ſpend the laſt drop of blood in his body before he would do it; and 
prayed that before any of his Iſſue ſhould maintain any other Religi- 
on then what he truly profeſſed and maintained, that God would 
take them out of the world. 


Termino 
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Eliz. Coupledike verſus Heſter Coupledike. 


Rror of a Judgment in Detinue in the Common Bench. (2) 
The firſt Erro2 was, becauſe in a UWat of Detinue 
bꝛought it was returnable Mic.44. & 45.Eliz. and therein 
the Plaintiff was Nonſuited:Notwithltanding in Hil. 45. 
Eliz. Ye declared and pꝛoceeded to Judgment without a new 
Original; This being aſſigned, and in Nullo eſt erratum plea- 
Ded, it was now alledged Ore tenus, That it was but a miſpꝛi⸗ 
ſion ; Foꝛ the Nonſuite was entred in Brownlows Office, where- 
as the Jmparlance was in Scottons Office (who was anothyrr 
of the Pꝛothonotaries) Do there was not any Nonſuite in rei 
veritate. Sed nonallocatur. Fo2 the Court doth not take any 
Conuſance of ſuch diſtinction of Offices: Ind it is but one en- 
tire Recoꝛd. A ſecond Erro2 aſſigned was, Fo2 that the Wat 
ſuppoleth a Deteiner de una domo vocat. a Bee-houſe, which can- 
— — a Detinue ſhould lie of an houſe. Mherekoze it was 

erſed. 


Kellan verſus Manesby, 


—_— fo2 words, Fo2 that 1 January 45 Eliz. in præ ſentia & (2) 
auditu quamplurimorum Subditorum Domini Regis he ſpake /- 5 2. 
theſe woꝛds of the Plaintiff, Thou art a Thief, and haſt ſtoln my 
corn. After Uerdict it was moved in Arreſt of Judgment, That 
the Declaration is not good, becauſe the ſpeaking is alledged to 
be 45 Eliz. in præ ſentia Subditorum Domini Regis, who peradven- 
ture none of them underſtood thoſe woꝛds, and otherwiſe it is 
not any ſlander : Sed non allocatur. Foz thoſe woꝛds be but of 
koꝛm in a Declaration, and not material, if they had been altoge⸗ 
ther left out. And it Tall not be intended, but that they well 
underſtood the woꝛds. Decondly , that the Declaration he 
= thoſe woꝛds of the Plaintiff, Thou, c. appears to be ill; 

02 they be ſpoken to the Plaintiff , and not of the Plaintiff. 
Sed non allocatur. Fo2 being ſpoken to the Plaintiff, they are 
(poken of him, and are all one. Thirdly, it was moved that 
fo2 theſe woꝛds an Action lies not; becauſe it may be, he ſtole his 
ſtanding com, which is not Felony, noꝛ Cauſe ot Action; As if 
he had ſaid, Thou art a Thief, for thou haſt ſtoln my Apples, an 
Action lies not; Foz it hall be intended of Apples growing. a - 

i 


— 
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—— 


40 


Termino Michaelis Anno ſecundo 


e 331- 


5 


(3) 
32 1 0. — 15 


ra- 


(4) 


) 


reciting the ſeiſin found and the dying ſeiſed, Sed de quo vel de 


H ait was held that the words were Actionable;foz ſtealing Corn, iS 
2:45): 6>4- intended reaped Coꝛn, and in the wozlt ſenſe, Uherefoze it 


was adjudged foꝛ the Plaintiff. 
Southbies Caſe in the Court of Wards. 


Ote, That befoze Popham , Anderſon and Flemming Chief 
1 VN Baron,Aſſiſtants of the Court of Wards, This Caſe was 
moved: One Robr.Southbie ſeiſed in Fee of Land holven in capite 
or the annual value of 100 l. in conſideration ot the marriage 
of Marmaduke his third Son, with Iſabel Newton, conveys part 
thereof, (of the value of 10 l. per ann.) tothe Uſe of Ilabel the 
wife of his Son fo2 lite, remainder to the laid Marmaduke 
his Don fo2 lite-remainder to the Yeirs of the body of the laid 
Marmaduke, remainder to the right Heirs of the laid M. the 
Son. Ifterward Nobt. Southbie the Father died ſciſed of the 
relidue: And his Son ſued Livery,Ind afterwards Marmaduke: 
the Don died, Iſabel his Feme ſurvived him, his Don being 
within age: The Queltion was, whether he ſhall be in Ward fox 
his Body, living the mother, tenant fo2 lite: And it was re- 
ſolved by them and by Pepper the Surveyer, and Heskot the At⸗ 
torney , that he ſhall be in Mard, by the Equity of the Dta- 
tute of 32 H. 8. where twopurchaſe to them # the Heirs of the 
one and he who hath the inheritance dies, his Heir ſhall be in 
Ward, So where the limitation is to the one fo2 lite, and the 
remainder to another in Fee, he ſhall be in Mard by the C- 
quity of this Statute. And Popham ſaid it was ſo reſolved in 
the Caſe ol one Wiſeman. Vid. Dyer 172. & 237. 


Earl of Rutlands Caſe in the Court of Wards, 


Nate. That at the ſame time it was reſolved by them in the 
Earl of Rutlands Caſe:UUhere Tenant fo2 life, Remainder in 
Tail:Ye inRemainder in Tail levies a fine to the tenant fo2 life 
X her husband, upon a Conceſſit tenementa, &c,to the ſatd Baron 
and Feme fo? the life of the Feme, and dies after Pzoclama- 
tions; That it was not any Diſcontinuance oꝛ Bar of the en- 
tail, but during the life of the tenant foꝛ life;no2 is it any Bar,oz 
alteration of the Entail after that eftate determined, | 


William Houſes Caſe in the Coutt of Wards. 


; Ote, At the ſame time it was alſo refolved by them in the 
Cale of one William Houſe ; That where a Mandamus ifſu- 

ed after the death of William Houſe, Fo2 that it was found that 
he died ſeiſed in Fee of ſuch Lands in N. ſed de quo vel de qui- 
bus tenentur, &c. Ignorant ; where a Melius inquirendum iſſued, 


quibus, 


——_—— 
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quibus, & per quæ ſervitia tenentur ignorant: So in the recital adds, 
Et per quæ ſervitia, moꝛe then is in the Inquiſition. And upon 
this Wait the leiſm is found as befoze, Sed de quo vel de quibus, 
vel per quæ fervitia tenentur ignorant. And whether the Melius 
inquirendum be void by reaſon of this miſrecital oꝛ not, oꝛ wihe- 
ther it be good to entitle the King to the Mardchip, was 
Nueltion. Ind it was reſolved by them all; That this doub 
Ignoramus was ſufficient to entitle the Ring: And that it was 
not any miſrecital; Foꝛ when they find, that de quo vel de quibus 
tenentur ignorant; aànd it is not found, by what ſervices, it is 
thereby implied , That per quæ ſervitia ignorant ; So it is good 
enough: And ik it werenot to be lo intended, yet it is good 
enough, foꝛ the miſrecital is of a thing not material. Mhere⸗ 
foze, Ac. Vid. 2. H. 7. 


. Baudes Caſe. Hill, 1 Jac. rot. 11. 


Bude was Endicted upon the Statute 8 H. 6. in this 
manner, Ad Seſſum Pacis, &c. Per Sacramentum 12 Jurato- 
rum extitit præſentapum, quod Willielmus Baude nuper 
de Moſton juxta Tutbury in comitat. Derbie Clericum primo Julii, 
&c. Vi & armis in unum meſſuagium exiſtens the Vitaridge 
Youſe in Moſton prædict. ad tunc exiſtens liberum tenementum 
Henrici Trickett, Utcar there, intravit, & ipſum Henricum vi & 
armis ac manu forti expulit & diſſeiſivit, &c, The firſt 
was, in that it was laid per Sacramentum 12, &c. And he doth 
not lay — & legalium hominum. Sed non allocatur; Foz 
they chall be ſo intended unleſs the Contrary be ſhown, Vid. 11. 
H. 4.41. Et Paſch, 42, Eliz. Hamonds Caſe, Decondly, fo2 that 
it doth not appear in what County Marſton is: Fo2 the woꝛds 
in Comicat, Derby refer to Tutbury. But it was held by Pop- 
ham, that they ſhall be intended one entire name: But Gawdy 
è contra therein. But they all held that although they be 
ſeveral names, yet in che County of Derby. chall be referred to 
them both, Thirdly, becauſe it is not chown when the Ex- 
{ion was, fo2 they want the uſual woꝛds, Ad tunc & ibidem. 
it is not certain, Is in 6. Ed. 6. Dyer 69. Endictment,that 
ſuch a day and year Inſultum fecit, & cum quodam gladio feloni- 
ouſment percuſsit, &c. Becauſe it is not latd Ad tunc & ibi- 
dem, Jt was ruled to be itt. So here. But Gawdy ſaid, 


That the reaſon there is, Beraule the are of ſeveral 
natures, viz. The Allault, eee ; But in an 
Endictment of Creſpals, as hett it is otherwiſe : So in a De⸗ 


claratton. Uherenpon Rnle was giben that it was good, 
and Keſtitution was awarded, | N 


(6) 


Js 
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Hall verſus Fettyplace. Paſch. 2 Jac. rot. 292. 


Rohibition. Fo2 Tythes ; Whereas he was letiled in Fee 
Jof 3. acres of Medow infra parochiam de Sunning; And that 
within the laid Pariſh there is ſuch a Cuſtom, That every one 
ſeiſed of any Medow within the ſame Pariſh have uſed Time 
whereof, at. To cut down the graſs upon ſuch a Medow 
growing at their pꝛoper Colts, and the faid graſs to Ted 
and ſhake abzoad, and the ſaid graſs ſo diſperſed and caſt a- 
bꝛoad, to gather into weoks and windꝛows and to put into 
ſmall cocks ; Et poſt primam circumlationem inde, The tenth 
Cock inde to ſet fozth fo2 the Parſon , oz his Fermer, in ſa- 
tisfaction of all Tythes, as well of the firſt Mowth as of the 
later Mowth of that Medow fo2 the ſame year: Uhich the 
Parſon, ac. had uſed to accept, c. And alledgeth in facto, 
That he did ſo, in ſuch a year ; and that the Defendant ſued 
him foꝛ Tythes of the later Mowth, ac. And hereupon the 
Defendant Demurred ; And it was moved foꝛ the Defendant ; 
That this pꝛeſcription was not good: becauſe there is no 
moꝛe given to the Parſon then he ought to have; Foz by giving 
unto him the tenth Cock, it is that, which the Law appoints, and 
therefoze cannot be recompence foꝛ another thing: Foz the tenth 
of the hay of the firſt Mowth cannot be ſatisfaction foz the tenth 
of the after Mowth. But becauſe it was alledged, that he at 
his own colts had Teddded and Taken it abꝛoad, and gathered 
it into weoks and windꝛows, and made it into little Cocks, and 
ſo was at a greater labour and charge then the Law appoints, 
and the Parſon hath benefit by the [aid labour ; Jt is a good 
cauſe of diſcharge : And a pꝛeſident was chown, Paſch. 37. Eliz. 
rot. 284. in this Court betwixt Awbrey and Johnſon, Parſon of 
Barghfield in Comit, Berkſhire , where it was ſurmiled, That 
every inhabitant there had uſed to cut down the grafs in the 
Medows at the firſt Mowth, and at his coſts to make it into 
Hap, and to ſet foꝛth the tenth cock of Yay in ſatisfaction of the 
Hay coming as well of the firſt Mowth as of the later, And 
it was adjudged to be a good bar foz the Tythes of the later 
Mowth: which was held to be all one with this Caſe in Que⸗ 
ſton. And Popham ſaid, he had known it to be reſolved, That 
of right, without any ſpecial Cuſtom alledged , No Tythes 
Gall be payed foz Hay of the later Mowth ; Foz the Rule in 
our Law is, that Tythes hall be payed Ex annuatis renovan- 
_ ſimul = ſemel. —_ 1 en 2 pꝛeſi⸗ 

ents , 02 hearing argument therein, they agreed, That the 
Pꝛohibition Could ſtand. 


Gerard 
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Gerard verſus Holland. 


A Ction Sur le Caſe. Foz that the Defendant apud W. ſpake (8) 

theſe woꝛds of the P intiff, Thou art a Thief. The . 4P 
Defendant Juſifies ; Foz that at D. within the ſame Coun- | 
ty the Plaintiff ſtole two cheep: The Plaintiff ſaith , De ſon 
tert Demeſe, &c. And Jlue being thereupon joyned, Ven. tac. was 
awarded tam de W. quam de D. Men the Juſtification was 
made, and found fo2 the Plaintiff and adjudged foꝛ him ; and 
Erro2 thereof bꝛought and aſſigned, Becauſe the Ven. fac. 
ought to have been D. onely where the Jllue was, and not | 
from both places. Sed non allocatur, Foz although it might , 4; . 29: 
ve been well awarded from D. onely, yet being awarded / — 
m both it is well h becauſe both matters are to be © © 
inquired of , whereof t hole of the Uiſne of W. may have the 9 
belt notice: VUherefoze the Judgment was affirmed. Vid. 5. 7 79 

Ed. 4. 21. H. 6. \ 

— 


Dent verſus Oliver, 


Ction Sur le Caſe. Suppoſing, that he ways ſeiſed in Fee (9) 

of the pans; Hallington, and of a Fair to be held there 722 
every Aſcention day: And that the Defendant diſturbed him F 
to take Toll, #:. The Defendant pleaded Not guilty ; and 
found againſt him: And now moved in arreſt of Judgment, 
that the Declaration was not good: Becauſe ye doth not 
ew a Title to the Fair by Gzant, noꝛ by preſcription : So he 
hath not any cauſe of Action. Sed non allocatur ; Becauſe it is $7&*: $7/* 
but a conveyance to the Action, andis not any claim thereof as peft#6: >0* 
to the Right, as in a Quo Warranto ; and therefoze the Decla- SE 2.007 
ration without ſpecial Title compꝛiſed therein, is good. Uhere- 
foze it was adjudged fo2 the Plaintiff. 


King verſus . .. ., Hill. 1 Jac. rot. 479. 


Po: Foz that a Wat of Habeas Corpora with Niſi pris (10) 
being awarded; A Uat of Superſedeas was granted and 8 
delivered to the Dheriff , fo2 ltaying the Return of the 

Wat, And he notwithſtanding returned the unt of 

Habeas Corpora at the Aſliſes, whereupon the Trial was 

had, and Judgment acco2dingly ; And it was held to be a ma- ; 
nifeſt Erroz : As the proceedings in an inferioz Court after 2 267 
Habeas Corpus Delivered without a Procedendo. UNherefoze 53: #2: 22 
it was reverſed. | 


G 2 Elino: 
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Elinor Pigot verſus Thomas Pigot. 


op ( 11) R Eplevin: The Defendant avows fo2 rent, Foꝛ that Elinor En- 


derby was leiſed of the place where, in Fee took one Thomas 


0: S Pigor to husband, and had Jlue by him John Pigor, and died; 


And Thomas Pigot being Tenant by the Courteſie, the Reverſion 
in Fee to John Pigot; the ſaid John Pigot granted a charge 
foꝛ life to the Defendant, a thews the deathof the Tenant by'the 
Courteſie, and ſo avows, c. The Plaintiſte ſaith, that Elinor 
Enderby was ſeiſed in Taile,and ſo conveyed it to John Pigot in 
Taile, and that John granted the Kent and died, and that the 
Land deſcended to the Defendants wife, as heir in Taile, abſq; 
hoc that Elinor Enderby was ſeiſed in Fee; and hereupon they 
were at Iſſue; and found foz the Defendant: and now moved 
in arreſt of Judgement, that this Jſlue was not well joyned, 
Foz the Seiſin in Fee of the Grantoꝛ ought to be Traverſed, 
and not ot any Aunceſter peramount; Foz that is not material, 

But how the Grantor was ſeiſed is onely material, there- 
foze the Iſſue taken is ill; and of that opinion was Gawdy ; But 
all the other Juſtices held; That in regard the Seiſin in Fee is 
eſpecially alledged in Elinor Enderby; and the conveyance of 
the Reverſion to John Pigot, aSit ought to be of neceſſity; (fo2 o⸗ 
therwiſe the Keverſion cannot be conveyed unto him ; ) 
therefoze the Seilm alledged in her might be well Traverſed, a 
if it be not an apt Iſlue, vet it is aided by the Statute of 32 Hen. 
Fo it is an Jſlue, although it be not an apt Jſſue, UWhere- 
fore it was adjudged accozdingly foꝛ the Avowant, 


Prance werſws Tringer. 


1 The Detendant Juſtities, foꝛ that he had common 
foꝛ all his beaſts levant & couchant in the place, ac. by pꝛe⸗ 
ſcription,and put in the ſaid Cattle Utendo communia, &c. 

Iſſue was upon the pꝛeſcription, and found foꝛ the Defendant ; 
And exception now taken, becauſe he doth not averre that his 
Cattle were levant, ac. That no Judgement ought to be given. 
Sed non Allocatur. Foz the want of Iverment is aided by the 
— of Jeotailes, Wherefoze it was adjudged foz the De⸗ 

nt. 


Wadhurſt verſus Damme Trin. 2. Jac, rot. 


| Taz e: Fo2 that Apud Edenbridg in comitat, Cant. he kil- 
led his Dog being a maſtive Dog; The Defendant pleads 
that Dir Francis Willoughby was ſeiſed in Fee of a Warren in 
D. within the ſame County, whereof he is and then was 
Marrener, and that his Dog was divers times killing = 
nie 


is guilty apud —— 


— 


— 
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nies there; and thereto e he finding him there, tempore quo, &c. 
running at Conies, he there killed him, Abſque hoc, &c. That he 
out, &c. And it was thereupon De- 
murred, Firſt, beca Traverſeth the place onely, #c. and 
doth not Travers all other places, Ind ſecondly, foꝛ the matter 


of the Juſtification : But all the Court held, that the Travers (a 6* 


Pf: 9 
Ai 705 


matter of juſtification is god, betauſe it being alledged ti;at the * 


was good, when his cauſe of Juſlificationis Local, and that he 
needed not alledge any more then that place. Alſo that tye 


Dog uſed to be there killing Conies, it is god cauſe tot the 
killing him, in ſalvation of his Contes; Foz having uled to 
haunt the Uarren, he cannot otherwiſe be reſtrained ; But 
Yelverton Doubted thereof, foz that it is not alledged, that the 
Maſter was Sciens of that quality, oz had warning given unts 
him thereof. Popham, Tye common uſage of England is, to kill 
Dogs and Cats in all Warrens as well as any Uermin; 
which ſhews that the Law hath been alwayes taken to be, that 
they may well kill them: So the Juſtification is god. Uherefoze 
it accoꝛdingly was adjudged koꝛ the Defendant. 


Hargraves verſus William Rogers. 


Db. fo2 60 J. Fo2 that in the Common Bench, Term. Mich. 


42 Eliz. John Rogers and William Rogers the Defendant, A POE 


and John Wood recognoverunt ſe debere to the Plaintiffe, viz. 
the laid John Rogers 120 l. and the Defendant and John Wood, 
Et uterque eorum in 60 l. It the Plaintiffe Gould bring Debt of 
60 l. againſt Rogers betoze Octabis H.llarii next following, in 
Communi Banco, that he within tight Days after warning ſhould 
appear by himſelf oꝛ Attomey, and if he were condemned, chould 
ſatisfie the Debt, 02 render himſelf to the P2iſon of the Fleet, 
there to rt maine untill he ſatisfied:And alledged in facto, That 
he 28 Octob, 24 Eliz, bzought a Mt of Debt of 601, returna- 
ble Octab. Martin. following, in the Common Bench againſt 
John Rogers; Ind that the Plaintiffe and Detendant appeared 
at the day by their Attornies; and it was ſo farre pzoceeded in 
the ſame Court, that it was adjudged, that the Plaintiff Gould 
recover his Debt of 50 l. and 51, fo2 Coſts; And that he 
ſued a Capias ad fatisfaciendum againſt the ſaid John Rogers; 
And notwithſtanding he had not yet payed the condemnation, noꝛ 
rend2ed his Body, Unde Actio accrevit, &c. The Defendgnt 
hereupon Demurred : becauſe this Aden is btought again! 
William Rogers onely, whereas it ought to have ben bzought 
joputly agazas him and Wood: Fo it is a joynt Baile and not 
ſeveral, Sed non Allocatur. For the woms ucerque recognovit, 
&c. thew that it is 17 and ſeveral Baile, and the Action 
may be againlt the one ſolely. Setondly, fo2 that it is 
not ſhewn that the Mit was ſerved, noz that it was returned, 
noz 


1 12: 407* 


peſt:59: 


(14) 


« © 


* 
— — 


46 


Termino Michaelis Anno ſecundo 


1 5 that both 


514 


p. 
2 


noꝛ that the Plaintiſfe declared, noꝛ how the Judgement was: 

But it was thereto anſwered; That malmucy as it is alledged, | 
pare at the day of Keturn, and that Taliter proceſſum ape 

fuit, that the Plaintiife had recovered, It was ſufficient, being 

but a conveyance to the Action, and Collateral thereto. Vid. 

4.34 Hen. 6. 19 Hen. 6. And of that opinion was the whole Court. 


—_— 'Thirdly, becauſe it is not chewn that the Plaintiffe gave war⸗ 
o, ning of the Action bzought, fo: the Keconuſance is to appear 
within eight dayes atter warning; and if he were condemned 


399: e- 


gots: FI- 


Ys A,. 
6E N. 


in eodem placito that he Chould ſatistie it, #c. So the Action 

which ought to charge the Sureties ought to be ſuch where⸗ 

upon Judgement is after warning: And ik he appears with- 

out warning, and ſufkers a Recovery, it is not within the condi⸗ 

tion: and it ougdt to be an actual warning by the Party, and 

the Sheriffs ſummons is not ſuſticient; as xx Hen. 4. is, That 

upon a Covenant to levy a Fine upon warning. It is not ſuffici- 
ent to chew that he was ſummond by theDherift.UUherefoze,zc. 

But it was thereto anſwered, that this condition ſtands upon 

two parts; the one to appear within eight dayes after warning), 

the other, ik he be condemned in this Action, to pay the condem- 

nation, 02 render himlelf to Pꝛilon, ac. Which are dillinct clau⸗ 
ſes; And ik the breach had ben aſſigned upon the firſt, then 
warning ought to have been ſhewn: But it is admitted, that he 

appeared well enough as foꝛ the time ; And the bꝛeach is al⸗ 
ſigned upon the laſt clauſe, that being condemned he had. 
not ſatisfied, ac. And therefoze he needed not ſhew any warning 

when he takes not any advantage of the firſt part; And of that 
opinion were Fenner and Velverton. But Gawdy, Williams and 

Popham held it to be a material exception, becauſe it is as a con⸗ 

dition pꝛecedent which firſt ought to be alledged to be perfozmed; 
Amd it he be condemned in any Action, where he appears without 
warning, It is not ſuch an Action as is within the condition of 
the Reconuſante, and the Baile is not an werable foꝛ it, being a 
ſtranzer thereto, M herefoꝛe for this cauſe rule was given, that 

Judgement Could be entred fot the Defendant, But by di⸗ 

rection ot the Court, the Action was diſcontinued ; And the De⸗ 

fendant appeared to a new Action, 


Burſer verſus Martin, vel Purſer der ſus Walter. 


T Reſpaſſe : Quare Equum cepit a perſona of the Plaintiſte; 
The Defendant pleaded Non culp. and found againſt him. 
And exception taken in arreſt of Judgement, becauſe he doth not 
ſay Equum ſuum, oz that he was taken from the Plaintiffs poſ- 
ſeſſton ; Foz otherwiſe it may be that the Plaintiſte had not any 
cauſe of Action, if he had not pꝛoperty oꝛ poſſeſſion: And it may 
be;fo2 any thing which appears in this Declaration, that he had 
not any of them; wherefoze the Declaration is not god: oy” 
p 
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of that opinion were Gawdy,Fenner and Yelverton ; and that the 
Declaration cannot be aided by intendment, but ought to be 
certain. But Popham aud Williams è contra. Becaule it being 
alledged quod cepit à Perſona, it is nereſſarily to be intended that 
he had poſſeſſion. Uyerefoze, ac. But notwithſte after- 

pon a ſecond motion fo2 the reaſons afozeſaid, It was 
adjudged foꝛ the Defendant. 


Fiſher verſas Richardſon Executor, &c. Hill. 1. Jac, rot. 732. 


2 Foz that the Teſtatoz being indebted unto him by (16) 
ſingle contract;the Defendant being Executo2,# havingAllets gots: «Ke: 
in his hands to ſatisfie all Debts and Legacies, aſſumed, that 
if te fozbear to ſue him untill ſuch a time, he would pay; And 
alledgeth in facto, that he fozbare and had Allets, at. And here- 
upon the Defendant Demurred. Hedley argued foz the Plain- 
tiffe ; That inaſmuch as the Teſtatoꝛ was chargeable at the 
Common Law in an Aſſumpſit, (as it hath been adjudged ) the 
duty remaines, although he be dead. And although no Action oo 
of Debt lyes againſt the Executoz, becauſe the Teſtatoꝛ might 
have waged his Law; pet an Action upon the Caſe lies, with 
aner, ava rs Exe Hi eo pune Er: 
and Read; mn ale; Vught aga L- ; : 
ecuto?, if he pleads Non Deber, he thall becharged ; Therefoze fo 590 
the ſtaying of the Suite is a ſufficient conſideraticn to ground 
this Action: And here he might have bern ſued in Chancery, the 
ſtaying whereof is god cauſe of Aſlumpſit: UNherefoze, #c. Ind 
of this opinion was the whole Court , without argument; 
Uherefoze it was adjudged foz the Plaintiffe, 


Webb werſus Sir Henry Warner. 


——— 4 4 — — Henry Warner libeld 176 

in the ſpiritual Court , Foꝛ Ty thes of rough hay growing in . 5 
the Marſhes and Fenny Lands of Mildenhal 5 the Plainaife ne: 603 
bought a Pꝛohibition, ſurmiſing that there was 2200 Acres of 

Fenny Land within the Pariſh , and 600 Acres of Medow ; 

And that the Pariſhioners paid Txthe of Yay and Grain grow⸗ 

ing upon the Medow and Irable Land, and had paid 2 d. ob. fox 

every Cow. and 1 d. foꝛ every Calf Ind becauſe they had not ſuf- 

ficient graſſe within the Pariſh to ſuſtaine their Beaſts in Uin- 

ter, they uled to gather this Yay called Fenny Foddex foz the 

[ultenance of their Beaſts, toꝛ the better increaſe of their husban⸗ 

dry; and foꝛ this cauſe had been alwayes fred from the payment 

of Tythes, #c. And it was hereupon Demurred in Law; And | 
after argument at the Barre adjudged fo2 the Defendant, That #29: G 
thes lurmile was not ſufficient ; Foz cne may not pꝛeſcribe in „ 
Non Decimando ; And in that it is alledged, they beſtowed it? — 77 
upon 
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was the Queſtion. In 
relolved by the whole Court, that all Tythes infra Dominicum de 


Baker verſus Sir Nicholas Bacon. 


Jokhibicion; Toſtay a Suite for Tythes ; The Caſe was up- 
on Demurrer, That Queen Eliz. Anno 37 Regni ſui granted 

y her letters patents to Sir Nicholas Bacon, Omnes & omnimo- 
das Decimas granorum, herbagii,leCtis, agnorum, vitulorum, &c. in- 
fra Dominicum de Bury Sancti Edmundi, ac etiam omnes alias deci- 
mas nuper Monaſterio de Bury Sanct. Edmund. quondam ſpectant. 
& Quæ collectæ fuerunt per Eleemoſynarium of the ſaid Abbey. And 
by reaſon of this patent Sir Nicholas Bacon claimed the petty 
Tythes of Lambs, ct. in Bury; And the Plaintiffe claiming 
them by a ſecond Patent from the Queen,averred,that no Tyths 
were collected by the Almoner beſides Tythes of Com; And 
whether the petit Tythes ſhould paſſe by the firſt woꝛds, oꝛ be re- 
ſtrained by the laſt woꝛds, Et Quæ collectæ fuerunt per Eleemoſy- 
narium; being averred and confeſſed by the Demurrer , That no 
Tythes were collected * Almoner beſides Txthes ot Com, 
after argument at the Barre, it was 


Bury, paſſed by the firſt woꝛds, and they be not rellrained by the ſe⸗ 
cond ; Fo2 they be granted particularly and indefinitely, and 
without reſtraint ; Ind thertoꝛe the reſtraint comes onely to the 
laſt clauſe, which is general, ac omnes alias Decimas dicto Mona- 
ſterio nuper ſpectant. and do not extend to the firſt clauſe, 2 
compꝛehends in it ſelf convenient certainty. And it is not like 


to the Caſes of Hall and Pert, and Bozouns Cale, repozted by 
* M2. Attoꝛny. Foz there the ſentence being, Omnia illa Meſſuagia 


in tenura B. ſituat. jn W. &c. Every part thereof ought to be true, o⸗ 
therwile er Foꝛ Illa is not ſerved untill the end of 
the ſentence, and it is all but one intire ſentence, and no part 
thereof is vaine ; But here the ſentences are diſtinct, and the re⸗ 
ſtraint refers onely to the laſt ſentence, and this Caſe is the 
ſtronger ; Foz that the ſecond lentente is, Ac omnes alias Deci- 
mas, which referres, that it is other then was intended to paſſe 
by the firſt ſentence; allo it is more general then the firlt : Foꝛ the 
firlt extend only to Tythes in Bury; But the ſecond is of all CTythes 
nuper perinen. Monaſterio de Bury, which is ubicunque; Ind there- 
fore hath that reſtraint. Et Que collectæ fuerunt per Eleemoſynari- 
um. Uherefoze foꝛ theſe reaſons it was adjudgedfo2 the Defen- 
dant, Vid. 20 Afl. 8. 29 Ed. 3.8, Dyer 87. & 3. & 4 Eliz, Dyer. 
Darrel and Wybarns Cale, | 


Coke 
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Coke verſus Bullock, Hill. 45. Eliz, rot. 848. 


Reſpaſſe. Upon a ſpeciall Uerdict, the Caſe was; That 20 
T Cole 24 Eliz. deviſed his Land to his Siſter in Fee ; ow ny 
12 yeares after, let the ſame Land by Indenture to the ſaid 

Dilter fo2 60 ears to commence after his death, and delivered 
the Deed to a Stranger to the uſeof his Dilter,which Stranger 
did not deliver it to the till after the death ol the tz 
And che never agreed —— but claimed by the deviſe: And 
whether the making of this Leaſe was a cotintermand of the 
Will oꝛ nat, was the Queſtion. Tanfield argued fo2 the Plain- 

tiffe, that it was a god Counter mand; Foz it is tothe ſame 

perſon to whom the deviſe was, and to begin at the ſame time, 

and ſo ſhews his intent to be altered; which is a revocation: but 
peradventure if he had made a Leale to a ſtranger, 02 to begin 

pꝛeſently, it had been otherwiſe ; and a revocation may be by 

woꝛd, 92 by way ol Act, As it he makes a new Mil without 

Wiating ; Foꝛ that ſhews the alteration ot his intent. Vid. 3. ___ 
& 4 Ph. & Ma. Dyer 143. & 14 Eliz. Dyer 3 10. 44 Ed. 3. 33. mo 258 
Montague and Jefferies Cale, 40 Eliz. Nichols & contra. Foꝛ that “ 206 610: 
it is not here an expꝛeſſe, but an implicite revocation : And it 

may be, he gave her election to have the Fee 02 the term, becauſe 

he delivered it to a ſtranger,and che agred not thereto, as in the 

Caſeof a deviſe to one in Fee, and atter in the ſame Mill to 3: 27 
another in Fee: they are Joxn:enants, and it is not any. rebo= e: 2 
cation; Foꝛ his implied intent doth not appear to revoke it: no AL St. 
mo2e doth his intent here : But to leave her at liberty. WMhere⸗ es 
koꝛe, #c, But all the Court held, that it was a god revoca- 7 
tion of the whole Eſtate : - foz both thoſe Eſtates cannot ſtand 

in her to begin at cne time, whereby his intent appears to'be al- 
tered,and to give unto her a leſſer Eſtate, But by all the Ju- 

ſtices beſides Walmſley ; if ſuch a Leaſe had ben made to a 
Stranger, it had not been any revocation foz the Term. But . 2. 25: 
Walmſley held, that in regard it is an intire deviſe, it is a reve= 3:72: 220 
cation fo2 all: But the deviſe ot a Mannoꝛ, and after a Leaſe, oꝛ 77: 697 
a deviſe of part thereof to another, is no revocation foꝛ the reſi⸗ 5 
due; Foꝛ they are ſeveral and may be ſevered ; But in the! 
pzincipal Cale they all agred, that it is a revocation : Foz the #o6-2* 
Eſtates cannot ſtand together; But if it had ben made unto 

her to begin p2eſenily, o2 futurely in his life time; That had 

not been any revocation : Foz it might have determined in his life 

time, and have well ſtood with his Till. Uheretoze it was 

adjudged fo2 the Plaintiffe. | 
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Biſhop and Jurdain verſus Vicounteſs Montague. 
Paſch. 42 Eliz. rot, 730. 


gp upon the Cale. Sr Trover Upon a ſpecial Uerdict, 
tye Caſe was ſuch : The Defendants Bailiff ſeiſed the 
Beaſts for an Yaxriot, whereas there was not any due, where⸗ 
to the Defendant agreed and converted them, whereupon the 
Action was bzought ; The ſole queſnon was, whether he ought 
to have this Action, o2 an Action of Treſpaſſe: Foꝛ they all a- 
gred ; that Treſpaſſe lay by reaſon of yer agr. » And it 
was argued by Foſter foꝛ the Plaintute, that this Action well 
lay; Fo it is at his election whether he will admit humſelk to 
be out of poſſeſſion oꝛ not, foꝛ he might have had a Repievin if 
he would; And in this Action the Trover is not Traverſable, 
but the converſion onely is material. Herne e contra, berauſe 
the pꝛoperty is gone by the taking, ſo as he cannot Diſpoſe of 
them. 6 Hen. 7. And here the p2oper Action is Treſpaſſe: 
UWherefoze, dc. Walmſley accozd; fo2 Treſpaſſe and 7rover 
are contrary Actions : Foꝛ it cannot be, that he ſhould have p2o- 
perty, and no pꝛeperty at one and the ſame time. And there is not 
here any woꝛd of the Uat trne; fo2 he hath not any pzoperty at 
the time of the converſion. 27 Aſl. Ind of that opinion was Da- 
niel ; But Anderſon, Walmſley and Kingſmil è contra; And that 
he had election to bang either of the Actions at his pleaſure. 
Wyerefozeit was adjudged foz the Plaintiſte. 


Doctor Atkins verſus Longvile, Trin. 44 Eliz. rot. 518. 


Reſpaſſe. Upon a ſpecial Uerdict the Caſe was; K. Hen. 8. 

ſeiſed of the Mannoz of Bradwel, and of divers Lands in 
Bradwell parcel of the Ptiory of Sheen: By Jndenture under the 
great Deal, Bargaines and Seils to Longvile the Mannoꝛ of 
Bradwell and all his Lands in Bradwel, and covenants to make 
afſurance by patent under his great Deal rendering 51 8. Kent, 
Et Tenendum, by the tenth part of a Knights Fee, #c, Ifter- 
wards in 34 Hen. 8. The King by patent under the t 
Seal grants to Longvile the Manno2 of B. and all his 
Lands in B. & alibi in Coraitat, Buck. dio manerio ſpectant. 
Queen Eliz. Duppoſing that the Lands in B. which were noi 
part of the Mannoꝛ had not paſſed, vc. Granted them to Do⸗ 
ctoꝛ Atkins: Ind whether they paſſed by the firik Judenture , oz 
ſecond Patent, was the Queſtion. And after argument, it was 
reſolved foꝛ the Defendant , That they paſſed by the firſt Jn- 
denture; Foꝛ although it was held that neither by the 
Common Law, no2 by the Statute, 27. H. 8. Lands cane 
paſs from the King by Jndenture of bargain and Sale inrol- 
led, becauſe there cannot paſs any ule; Fo2 the King 3 


— 
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be ſeiſed fo an Uſe, as 5. Ed. 4. 7. Ed. 4. & Plowd. 238. Pet 
hereby appears That the intent of the King was to pals it. 
And the Statute of 34. H. 8. makes all the Kinzs G2an:s by 
Patent oꝛ Jndenture to be good, which otherwiſe were not good. 
Uiherefoe It is ayded by this Statute. Allo ſome of them 
held, That they paſſed by the laſt Patent; Fo2 when he gran- 
ted the Mamoꝛ and all the Lands in B. Er alibi, &c. dicto ma- 
nerio ſpectant. Thoſe woꝛds dicto manerio ſpectant. Do nIt er- 
tend but to Lands alibi in dicto Comitat. Buck. and they do not 
reſtrain the woꝛds ac omnia terr in B. which are diſtin by them- 
ſelves. Wherefoze it was adjudged fo2 the Dekendant. 


Holloway verſus Watkins. 


Eleclione firmæ. F02 an Youſe adjoyninx to Serjeants Inn in 
Fleet - ſtreet, and Depending upon the ſame Title: Upon a 
Special Uerdict the Caſe was; the Dean # Chapter of York had 
Deviſed unto them by one Dalby 400 l. to the intent to find a 
Chantery in their Church perpetually, and an Obic foz the 
ſoul of Dalby, and that the Chantery Pzeſt Gould have 48. 
Marks yearly, ct. King Hen. 4. granted Licente un⸗ 
to them to purchaſe thoſe Youſes in Fleer-ſtreer and other 
Lands in York, ad onera & opera pietatis in the will of Dalby 
m:nitoned to be perkoꝛmed; TWhereupen they purchaſed this 
Land, and made O2dinan:es how that Paeſt ſhould be main- 
tained, and agreed with the Executoꝛs of Dalby foz the finding 
him perpetually ; ⁊ they cenfeſs the receipt of the 400 l. deviſed 
unto them, and obliged themſelbeg ac omnia bona ſua ad perfor- 
mandum, &c. Andit was found: that the Dean and Chapter 
imployed 8 1, foꝛ the maintenance of a Pueſt, and other Dums 
toꝛ the maintenance of an Obit. And tyat thoſe Lands were in 
primo Ed. 6. certified to be imployed foꝛ a Chantery; And 
the Dtatute of primo Ed. 6. was found, and the pꝛoviſo there- 
in fo2 Deans and Chapters, t. And that the King had it as 
Chantery Land, and gave it to Sir Edward Montague, &c. Un- 
der whom the Defendant claims. And the Dean and Chapter 
entered and let to the Plaintiff, And if, rt. And it was mo- 
ved, That this was a Chantery in deed, oꝛ at leaſt in reputati⸗ 
on, and ſo given to the King. And of that opinion were Daniel 
and Warberton. Foz it appears, That the Lands were pur- 
chaled fo2 this cauſe and to this purpoſe, and a Pꝛieſt main⸗ 
tained therewith, So as it is a Chantery in reputation, if it 
be not in fact; Noꝛ were thoſe Lands the pꝛoper poſſeſſion of 
the Dean and Chapter within the Intent of the Pꝛoviſo of 
the Dtatute ; but their poſſeſſions to this purpoſe Onely : 
Ind therefore they are given to the King by the Statute of 
primo Ed. 6. But the other Julhces è contra; Becauſe 
there be not any Lands * by Dalby ; And his intent! cannot 
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make a Chantery ; And the Dean and Chapter did not make any 
Chantery, noꝛ appoint any Lands thereto, but oblige their 
goods foz the payment of an annual Summe to a Prieſt , ar. 
And that Summe which was payed, was not payed out of the 
Land onely , but out of all their poſſeſſions ; Ind when no 
Lands certain are given to that purpoſe, noꝛ employed foꝛ that 
purpoſe , it is not reaſon they Could be given to the King. 
Uherefoze it was adjudged fo2 the Plaintiff. 


Lodge verſus Frye, Paſch. 2 Jac, rot. 1347. 


(24) Eplevin, Upon Demurrer, the Caſe was; That the Plain- 

: tiff in Bar to the Avowry ſhews that the Land was Copy- 

hold Land grantable in poſſeſſton o2 recerſion foꝛ life, oꝛ in Fee, 

and that the Loꝛd granted the reveruon unto him alte: the death 

ok W. who was Tenant toꝛ lite, and Gews the death ot W. 
whereby he entred, And it was hereupon Demurred ; Becauſe 
03:65 he did not ſhow the beginn:ng of W. his eſtate, noꝛ by whem W. 
2% had the eſtate granted him. And it was held to be no 
e cauſe ot Pemurter,beraufe ü is nor the Plaintifts Title , but 
matter of conveyance thereto ; Uheretoze it was adjudged 

plo : 2:/40: 6: fox the Plantilf. 


Bellingham verſus Alſop. Paſch. 2 Jac. rot. 1618, 


(25) E Jectione firmæ. Upon a ſpecial verdict, The Caſe was, I ho. 
2>:#:4: +6; Fitzherbert being ſeiſed in Fee of Land by Indenture da- 
ted 27. Feb. 38. Eliz. in conſideration of money bargains and 
ſeils it to Weeks and Hunt in Fee; TUho by Jndentare Dated 
28. Feb. 38. Eliz. reciting, UWyereas Tho. Firzherbert by In- 
Denture inrolled 27. Feb. 38. Eliz. had ſold unto them all ſuch 
20 Haft 69: Lands, They in conſideration of ſuch a ſumme of money bar⸗ 
gained and ſold tothe ſaid Tho. Fitzherbert and his Yeirs all 

their eſtate which they had by the ſaid Indenture enrolled, of, in 

and to the ſaid Lands; To have and to hold the ſaid Lands to 

him and his Yeirs ; Afterward in 5. Marti, 38. Eliz. the firſt 

Indenture was inrolled; And afterward, 6. Auguſt, 38. Eliz. the 

lecond Jndenture was inrolled:And under this lecondJndenture 

the Plaintiff clatmed : And whether this ſecond Indenture had 

well conveyed the Land, was the Queſtion. And it was argu⸗ 

ed at the Bar and Bench: And Daniel and Kingſmel held foz the 

Plaintiff, That this Land was well conveyed : Foz when the 

Ua: io: u, firſt Indenture is inrolled, it being betwixt pꝛivies, hal have re- 
lation to the enſealing & delivery of the deed ; And by the judg⸗ 

ment of the Act of Parliament, The land is in thr fir Uendees 

ab initio to bàrgain, ſell, and diſpoſe thereof ; And the woꝛds in 

the ſecond Jndenture are apt enough to paſs the Land. And 

although the firſt Indenture be not enrolled at the time of the 

e= 
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ſecond Indenture made, yet the Reriting thereof to be inrolled is | 
not material. But Anderſon and Warberton è contra: FO: 2 Ho: aG: 
it is againſt the Rule of the Common Law to paſs that which 7 wor 
a man hath not; And until the woꝛds of the Statute be per⸗ , 27 © 
foamed, v:z. That the deed be inrolled, they have nothing at all; (4-6: 75 C. 
and therefoze cannot paſs it; as 7. Ed. 6. Two , 
The one bargains and ſells all the Land by Jndentuxe , the /: 247-21) 
other dieg ſo as he hath all 2 ; The deedis after in- -:/7,06* 4 
rolled, yet the moity cnely chall paſs. Foz nothing hall paſs 
but that which he had at the time of the Sale: And here by 
this Jndenture he paſſed nothing but that which he had by the 

ndenture inrolled ; and he had nothing by any ſuch Jnden- 
ture inrolled , therefoze nothing paſſed ; Foz the grant be- 
ing general, and referring onely to luch Lands which he had 
by Jadenture inrolled, (he not having any thing, ac.) nothing 
paſſed. Ind they held, That until the deed be inrolled , the 2 
cate and free-hold is in the Barganoꝛ, and norhing paſſed from - /2: 2 π 
um. Walmfley agreed, that the land did not paſs,by reaſon of the 
:11i[z£c1tal of the ſaid deed to be inrolled , where there was not 
any ſuch, But otherwiſe he held, the Land would well have 
paſſed; #02 he conteived the Land to be in the Barganee ab iniciy 
alter the mrolment: Uherefoze it was adjudged foz the 
Defendant, 9. C , Fav pg. 1f Fam! ca ai, to Hl; aul 
But HAT. 196. contre 

The King verſus the Biſhop of Winton and Champion. 


Uare Impeait, Of the Wicaridge of Newton Valence, and (26 
Counts, That K. Ed. 6. was ſeiſed in Fee of the Jdvouſon 723. 
of the Uicaridge, in jure Coronz , and that the Church became 4 755 of 
void by the death of the Jncumbent. And that John Peſcod u- 3-7 32/7: 
ſurpando pzeſented one Sanders. Ind that afterwards the Id- 
vouſon deſcended to Q. Mary, and ſo to Q. Eliz. Ind that Sanders 
refegned. Ind afterwards Peſcod, uſurpando upon the Queen 
pꝛelented Selw.ch, who wag Admitted, Inſtituted # Inducted: 
who reſigned : And afterwards Peſcod Uſurpando pꝛeſented 
one Taylor, who was Admitted, Jnſtituted and Jnducted,and 
afterward depaved, And bekoze any new p2eſentation,Nucen 
Eliz. died; Ind the King pteſented,Ind upon diſturbance bꝛought 
Quare Impedit. And upon all this matter found by ſpeciall 
Uerdict, the ſole Queſtion was, whether a double uſurpation 
(hall bind the King , that he might not have a Quare Impedit, 
&c, Hern foꝛ the Defendant argued, that it Could ; Fot a Pa⸗ 
fron hath but jus præſentandi, andnot any intereſt: Ind it was 
reſolved in Frenches Caſe, That where a Parfon made a Leaſe 
fo2 years,befoze the Statute of 13. Eliz. And after the 13. Eliz. 3- =-/ 
the Patron confirms # the Biſhop c. Jt is good, and not within 
the Statute. And in this point, the King is not pꝛviledged 
moze then a common perſon; Foꝛ as it is neceſſary * the 
ich 
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Church (ould be lerved: So it is as neceſſary that the King 
Gould not have a greater ꝛiviledge then another, if he claim 
it in his own Right, 43. Ed. 3. 14. Stanford Prerogative, cap. 8. 
18. Ed. 3. 16. & 21. and in 39. Eliz. It was adjudged where 
the Queen uſurped upon a purchaſoꝛ , and after upon the ne. t 
Avoydante, the purchaſoꝛ pzeſented, That he was remitted; And 
47. Ed. 3. 4. it is ſaid expꝛeſiy, that two pꝛeſentations put 


the King out of poſſeſſion, and 38. Ed. 3. 3. And it was cited, 


70630 2: 


f 122. 


ro.' > 22: 
ft 20125: 


7. 


72: 2:7 90 . 


that in 2. Ed. 2. & 10. Ed. 2. Latimers Caſe in a pꝛivate book 
of Mr. Spencers the Cuſtos Brevium , it was ſo reſolved ; And 
the Caſe of Peſcod, 21. & 22. Eliz. rot, 2218. wag not againſt 
it. Fo2 there was not any Jnducticn ; Uherefoze, 8c. anderſon 
Chief Juſtice held ſtrongly, that this double uſurpation (hall 
t bind the King: Fo2 as he cannot be diſleiſed of Land, no 
mae, may he be put out of polleſſion of an Advouſen: Foz it 
is à rule, That of things tr nſitory the King may be put out of 
poſſeſsion; But not of things permanent or from an inheritance. 
And ik the Kinz had an Advouſcn foꝛ years; and after uſurpa- 
tion, the Church becomes void again, and diſturbed; It the 
King might nat maintain a Quare Impedit, He chould be ar a mil⸗ 
chief; Fo2 he might not maintain Droit de Advouſon: And no 
laches ought to pzejudice the King, And as a Patron might 
bring a Quare Impedit within the 6. maneth to 7: more any Jn- 
cum ent; So the King may bung it at any time: Foz Time 
Gall not p2e;udice him: And in the Caſe which was begun; 21. 
Eliz. and adjudged, 25. Eliz. Ye was at the arguing thereof, 
and there the reaſon of the Judgment given, was, not koꝛ not 
alledging of the Jnduction , But becaule the Queen could not 
be put out of polleſſion, by uſurpation. And ik a pꝛeſentation 
hall not put the King out of poſſeſſion, Then twenty Pꝛelenta⸗ 
tions ſhall not bind him: Wyherefoze, ac. But Walmſly, King: 
mill, Warberton and Daniel e contra; Fo2 the King as to the Ad- 
vouſen, hath no greater paviledge then another perſon; Foz cf ne- 
celſity the Cure is to be ſerved ; And theretoze the Law doth not 
give any puviledge to the King to avoid the Jncumbent who 18 
in: moze then to a Common perſon. And it differs from Land; 
Fo2 of land, the King cannot put a man out of poſſeſſion,no2 can ye 
ve put out of poſſeſſion thereof; ſo as therein the Law is equal; 
But of an Advouſcn, as he may gain the polleſſion by a pzcſen- 
tation, ſo he may be put out of poſſeſſion by two pꝛelentations, 
as the Books betoze cited pꝛove. And 18, Eliz. Dyer 351. And 
of Land the King hath the P:ofits, But of an Advoulen he hath 
not any p2ofits , ſo as it is Quaſi a thing tranſitozy unto him: 
UWrherefoze, t. Afterwards in Paſch. 3. Jac. It being moved a⸗ 
gain, (abſente Anderſon) they gave judgment to2 the Defendant. 
Ind in this Caſe it was held by them all, It the King hath 
Title to pꝛeſent by Lapſe,o2 by Out-lawry,oz Ulardſhip, # _ 
not pielent in his turn, he hall loſe it. fad Fs f, . 
f ts re e 0 hn of Nel. Shopland 
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Shopland verſus Rydler. Trin. 1. Jac. rot. 853. 


R levin. Upon Demurrer, the Cale was, at. Gardian in (27) 
e ee ee a 
tt. TM uch a Gzant , 
0 ſions Ind it was argued by Tanfield and Nichols foz the © ” * 
Plaintiff that it was not good; Becauſe a Gardian in Docage 
is but a Ba) lie, and accountable foz the damits, and hath not any 
certain intereſt, theretoꝛe he may not grant — Eſtates —— 
bind the Heir. And he is Quah as uſterante, who 
may not Gꝛant new Eltates, no2 pꝛeſe nt to 85 1102 med- 
die with things, but of ſuch auely whereof he may an ac⸗ 
count to the Heir. Uheretoze, c. Hearn and Harris Jun. è con- 
tra; becauſe a Gardian in Docage is Dominus pro tempore, and 
Gall have Livery, una cum exitibus, and hath an Eſtate to his 
own ule, although to be accountable toz the pꝛotits, and — 
maintain Actions in his own name; So he is moꝛe then a Bay⸗ 
lie: ZWherefo:e ſuch Estates as are Gꝛantable by Cuſtom. be 
may grant, ac. And becauſe this was a new Caſe and can- 
cerned many; The Juſtices would not ſpeak thereto but ad- 
journed it. Quod vid. poſtea. 


Richardſon verſus Dowel, Executor of Lany. 
Ul. 1. Jac. rot. 1403. 


Dre: againſt — as _ Sr — 
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Sir John Harper verſas Franc. Beamond. 


| Peace, c. That the Defendant ſpake theſe wozds of 

joue. him, I am in danger ot my life, my bloud is ſought, and I 

was like to have been murdered ; I was at Sir John Harpers houſe, 

and John Harper (the Son of the Plaintiff innuendo) drew me 

forth to ſee a gelding in the ſtable, and then Tho, Beamond Sir Hen. 

Beamond Son did threw his Dagger at me twice, and thruſt me 

through the Breeches twice with his Rapier to have killed me; All 

Sn 191: this was done by the inſtigation of Sir ahn Harper, and I can prove 

it: The Defcndant pleaded Non culp. and tound againlt him 

and Damages Alleſſed to 100 l. And now moved in Frrelt of 

Judgment: That an Action lies not to2 theſe woꝛds; Foz he 

doth not charge the Plaintiff with any matter of Felony , but 

oncly an inſtigation, which is neither in tye one oꝛ other but tre⸗ 

Po . S. ſpaſs onely; Foz repozting whereof no Action lies ; Ind of that 

J 9 *©* opinion were Popham and Velverton. But Gawdy , Fenner and 

Williams è contra, That the Action well lies; Foz being layed, 

That he is a Jultice of Peace, c. That inſtigation to do ſuch 

+0:4:/6*a: An outragious Act is againlt his Dath,and a great miſdemea⸗ 

no2 in him, fo2 which he is to be fined and put out of Commiſſt= 

on. And when he chews how he was in danger of his lite, and 

like to be murdered , and chews the manner, and concludes, 

That all this was done by the inſtigation ok Sir John Harper; 

This chews the falſe and ſlanderous accuſation of him, foz 

which he is chargable ; WMheretoꝛe it was adjudged that the 
Action well lay, xc. 


Curteis verſus Wolverſton, Hill. 45. Eliz. rot. 817. 


(2) Reſpaſs, Upon Demurrer the Caſe was; A Copy-holder in 
Fee of Lands deſcendable in Burough Engliſh hadiflue thzee 

Sons, and ſurrendered it to the uſe of his Mull, And by his 

Aill deviſed it to his middlemoſt Son in Fee, upon Condition, 

Tat he chould pay to his four Daughters, to every of them at 

their fuil age 201, and dies: The eldeſt Son hath two 
DPaughiers and dies: The m:ddlemoſt Son is admitted, and 

Doth not pay the (aid ſummes at the full age of the ſaid four 
Daughters; And the youngeſt Son enters in name of the = 
Daugh⸗ 


(1) \ Crion Upon the Caſe ; Whereas he was a Juſtice of 


— — — 


JAcos 1 Regis in Banco Regis. 


57 


Daughters of the eldeſt Son, and they dilallent; And alter he 
enters in his own na me, and ſurrenders to the uſe ot the De⸗ 
kendant, who being admitted enters upon the middle Bꝛo⸗ 


ther, who bzings Treſpals: The firſt Queſtion was, whether 


it were a Condition, oꝛ a limitation annexed to the Eſtate ; Fo? 
if it were a Condition, it goes to the Daughters of the eldeſt 
Son. Secondly, Idmitting it were a Condition, whether it 
be bꝛoken 02 nat, there being not any Demand alledged of any 
of the ſaid 20 pounds by any of the four Daughters. Andit 
was held by all the Juſtices beides W.IIliams, that it is a Con- 
dition; Foz it (hall be erpounded accozding to the Common 
Law, where it is not neceſſary to expound it to the contrary, 
But where a Devile is to an eldeſt Don upon ſuch a Condition, 
if it chould be expounded to be a Condition, it Could be void 
and to no purpoſe; Foz it deſcends upon the eldeſt Son, and ſo 
(ould not bind = to perfom it, and no remedy again 
him. And therefoze the Law Call conſtrue it to be a limita- 
tion, and no Condition; which was the reaſon in Wellock and 
Samonds Caſe, But here, there is not any ſuch reaſon. to 
conſtrue it to be no Condition accoꝛding to the woꝛds. Se⸗ 


FE! 
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ccndly, They reſolved, That it was not bꝛoken without a De⸗ +: . 


mand of thoſe ſummes after their full age: Foz he is not 


oft- 243: Jof. 


bound of himſelf to take notice of their age, but after notice, .. 


ought to pay it; whereioze the Condition here is not buoken ; 
And ik it be bꝛoken, he cannot enter koꝛ the Daughters with- 
out their expꝛeſs direction oꝛ appointment ; Foz they have but a 
Title to enter. which a ſtranger without their Ccmmand can- 
not perfoꝛm: And this point is clear, becauſe they have 
diſagreed to that entry made koꝛ them: UUheretoze the 


Entry of the youngeſt Son is not lawfull.. But Williams held 


that it was a limitation; And that it Gall go to the youngeſt 
Bꝛother who is inheritable by the Cuſtome; Foz otherwiſe he 
ould be p2ejudiced, which the Law will not ſuffer ; But not- 
withltanding foꝛ the reaſons betoze given, it was adjudged 
fo2 the Plaintiff. 


Conwallis verſus Spurling. Hill, 44. Eliz, rot. 994- 


Ebt. By the Parſon of Grovel, Upon the Statute of 

2, Ed. 6. fo2 not ſetting out of Tythes ; A ſpecial Uerdict 
found, That thoſe Lands whereof the Tythes are demanded 
were parcel of the poſſeſſion of the Templers, who were diſ- 
ſolved in the time of Ed. 2. Ind thoſe poſſeſſions by Act of Par- 
liament 17. Ed. 2. were given and annexed tothe Pꝛiory of St. 
John of Jeruſalem with al puviledges,X. Ind it was found that 
the Templers had a Special paiviledge,time whereof, at. tobe 
diſcharged of Tythes of thoſe Lands which propriis manibus ex- 
colunt : Ind it was found, 77 by Special Act of Parliament, 


Anno 


(3), 


— Hillarii Anno ſecundo 


Anno 32. H. 8. The poſlefſions dt the Pxiozy of Saint 
John were given to the Umz by generad words, of all Lands, 
Tenements, &c, In tam amplis modo et forma ag the Ab⸗ 

had : And from the King thoſe Lands came to 
the Defendant; Ind he Gould hold them difchar- 
ged from the payment of Tytyes as the Abbot had them, 
was the Nueſtion: And it was argued by Tankeld and o- 
thers foz the Defendant, and by Paget and others foꝛ the Plain⸗ 
tiff : And after Argument all = — — — 128 he 
Would not have the Pzviiedge to charged; Foz by the Ccm- 
mon Law a Lay-perſon was not capable 7 ſuch a Puviledge ; 


And tt ſuch Lands had come to the King by the 
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| | Relinqutch⸗ 
ment oꝛ Diſſolution of any Monaſtery , The king ſhould not 
have had the benefit of that Puviledge, until the Dtatute of 
31. H. 8. And by that Statute is appointed, That all 
es, Abbeys, ic. UWhich befoꝛe had come, oꝛ after* 
wards Gould come to the Ring, by ton Durrent 
der, &, The King Could have in ſuch manner and fozmz 
ic. And that he ſhould have them diſcharged from the pay* 
ment of Tythes as the Abbots , ac.. Do as the makers of 
rhey Gould not hold them diſcharged, und heretoxe che 
t no charged, te 
added that Clauſe ; But this Dtatute extends onely to ſuch 
ions which came to the King by Durrender , gc. and 
Id be veſted in him by fozce of the ſaid I; and doth not 
extend to Poſleſſions which velted in him by another Act of 
Parliament, ſo not by the firſt; accoꝛding to theRule which is ta- 
ken in Coke 2. fol. 46. in the Art of Canterburies Caſe, 
And theſe Lands were heregiven to the King by a Special Act 
of Parliament, 32. H. 8. which hath the ſame woꝛds in the 
firſt Clauſe as the Act of 31. H. 8. hath , but hath 
not the ſecond ; and therefoze there is no Cauſe of hold- 
ing them diſcharged from Tythes ; And lo it was _— 
accoꝛdingly foz the Plaintiff.; And in this ſame Term a like 
HEINE was between the lame parties in a pꝛohibition upon 
a Demurrer. 


Sir John Hollis verſus Briſcow and his wife. Hill. 45, Eliz. rot. 


A Etion upon the Caſe: foꝛ woꝛds: Reciting , Uhereas he 

' ® was a Juſtice of Peace in the County of Nottingham, and 
had beenSheriff of the County, and then and foz ſeven years 
betoze was a Deputy Leiutenant there; that the Dekendants 
wife laid to Whittingham and Aſton the Plaintiffs ſervants, 
theſe woꝛds, Your Maſter (innuendo the Plaintiff ) is a baſe Raſ- 
cally Villain, and is neither Nobleman, Knight or Gentleman, but a 
moſt Villainous Raſcal, and by unjuft means doth moſt Villainonfly 
take other mens rights from them, & keeps a company of Thieves & 


Tra: 
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Traytors to do miſchief, and giveth them nothing for their Labour 
but baſe Blew Liveries, and this all the Countrey reports; and 
other good he doth not any. The Defendants plead Not 

uilty, and found againſt them, and Damages aſſeſſed to 20 l. 

nd after Uerdict it was moved in Arreſt of Judgment, that 
theſe woꝛds be not actionable ; Foz none of them (although they 
be ill woꝛds, and full of malice ) have any colour to bear an 
Action, but theſe, And keeps a company of Thieves and Traytors to 
do miſchef: Ind ſo was the opinion of all the Juſtices. And foz | 
theſe wo2dg.no Action lies. Foꝛ it may be;Ye keeps Thieves and r. 
Traytoꝛs, and knoweth them not to be ſuch , and then it is not FE 
any ſlander ; Foz one who hath many ſervants may peradven- 
ture have ſuchin his houle, and knoweth not that they be ſo: and 
although that che ſaid, To do miſchief; That is not to commit 
Felony 02 Trealon ; Ind to do any other miſchiets, as to commit 
Riots oꝛ foꝛceable Entries, oꝛ the like, impo2t not any matter of 
ander: And therefoze the woꝛds being ſuch as may have a rea- 
ſonable intendment , the Court Call not conſtrue them to be 
flanderous , foz which an Action ſhould lie. Vid, 6. Ed. 6. Dyer C9: 
75- Dir John Bridges Cale, and 158 Barbers Cale: And of p«+* 
this opinion were Gawdy, Fenner and Velverton, that the words 
impoꝛt not any ſlander , no2 would bear an Action, but 
where by intendment they cannot have any farourable oz 
reaſonable Conſtruction, But Popham and Williams held, a 
That theſe words will maintam an Action. Foz being ſpo- Pet =) 
ken maliciouſly, they Gall be taken to have the woꝛſt in⸗ 
tendment and the ſtrongeſt againft him that ſpeaks them. 
But notwithſtanding in regard of the thee others opint- 
ons, Jt was adjudged fo: the Defendant , Quod querens nihil 
capiat per billam. | 


Randal vcrſas Wale. 


L Rror. By an Inkant, To Reverſe a Judgement in Au- 

cita Querela in the Cemmon Bench ot a Kecogniſance g , ,. 
acknowledged during his Nonage where he was in⸗ 10 
ſpected: And adjudged to be within age: And thereup- A lot. EN 
en had à Scir. Fa. againſt the Conuſee; And upon a Ni- 929: 450: 
hil returned, Jt was adjudged that the recogniſance 
Gould ve void, and he be diſcharged, Uhereupon this 
Erroz b2ought ; Becauſe there ought to have been two Scir. 
Facias , where a Nihil is returned upon a Scir. Fac. and a 70% 
Scir. Feci returned: And fo2 that cauſe the Judgement 2 £20: 
was Reverſed : And it was now chown; In regard the Com- /, , 
loz is at pzeſent of full age, and cannot yave.a new Mit of 7% „„ 
Audita Querela to be inſpected, That he may have a new zit. ome 
tompꝛehending the firſt Jnſpection and the Judgment thereupen, 7 of 
and the cauſe of reverſal e upon all the matter to pꝛav 
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ta be relieved : And lo was the opinion of the Court, UWhere- 
lore they appointed that he mngyt File a new Urit actoꝛd⸗ 
mely, | 


Saffyn werſus Adams, Trin. 44. Eliz. rot. 1242, 


R Eplevin. Upon a ſpectal Verdict, the Caſe was ſuch; The 
Abbot of B. made a Leaſe foꝛ rears detetminable upon the 
life of Kellmay, and afterwards in 29. H. 8. lets the Land 
fa2 80. years to begin after tye determination of the firſt Term; 
Kung Hen 8. having atterwards the Reverſion, grants it to 
Sentleger in Fee. The firlt Leaſe erpires,Semleger the Geantee of 
tge Reverſion enters the ſecond Leſlee befoze entry grants 
omnia bona & catalla in cuſtodia ſeu poſſeſſione ſua exiſtentia, ſeu in 
cuſtodia of any other. Acterwards befote any entry by the ſe- 
cond Lefſee 02 his Gzantee , Sencleger makes a Feofment in 
Fee, and Levies a Fine with Þ:oclamations ; The five years 


expire: The Queſtion was, whether by this fine this ſerond 


Lraſe (which was but the Jntereſt of a Term) be Barred ; And 
it was reſolved, (1.) That by this gift of omnia bona & catalla in 
cuſtodia ſua, &, This Intereſt of the Term well paffed. (2.) 
Walmſley and Daniel held, that the Fine was not any Bar; Foz 
although they all agreed, That if one hath a Term in poſſeſſion, 
and be outed by him in Reverſion , oz a ſtranger ſo that his 
Term is turned imo a right: if a Fine with Pzoclamations be 
levied of the Land, and five years paſſed without Claim, that it 
Gall Bar; Pet when a Term is to begin at a future day,Un- 
til the Leſſee enters, he cannot be outed, and he is always quaſi 
in polleſſion, and it is well grantable over. And of that, where⸗ 
of one is in poſſeſſion as of Rent oꝛ Common, ac. a Fine ſhall 
never binde him; and this point of the Intereſt ot a Term was 
adjudged, Mich. 21. & 22. Eliz. in B. R. betwixt Sanders and 
Stanford; That it was not Barred by ſuch a Fine: It was alſo 
ſaid, That this Fine is of the Franktenement , and this Term 
is ot another thing of auocher nature, and therefoze not levied 
thertof; And the leſloꝛ did not any wꝛong dy his Feolment oꝛ 
Fine, and thereloꝛe there needed not any Claim, but it is al- 
ways ſaved unto him : Uherefoze they held that this Fine is 
not any Bar. But Anderſon, Warberton and Kingſmil E con- 


tra: Foꝛ the Statute extends to the Jntereſt of a Term expꝛel⸗ 


ly: Foz they be one equal miſchief , as a ſleeping Leaſe of a 
1000.yeats chal bind the urchaſoꝛ aſwell as a ſleeping right oꝛ 
title; And theveko2e there is as great reaſon to Bar it as any 
ether right: And it is not like to Rent 02 Common: Foz a 
Term is an Interett inthe Land, whereof the Fine is levied. 
But the others are toſlateral.and the Fine is not levied ol them. 
But a Fine lebied betoꝛe the beginning of a Term ſhall not bind 
i he makes his Gaim within tive years after his Title comes 

in 
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in eſle. But if he makes it not within five years after, he (hail 
be barred: And whereas it was ſaid that he is alwayes in 
poſſeſſon : That is not ſo ; Foz he cannot maintain an Ejectione fir- 
mz, 02 Treſpaſſe without Entry; Ind the Dtatute which men 
tions intereſt, eſpecially extends thereto ; Fo2 if he enters atter 
the Term Commented, and be ouſted, then it is not any intereſt 
in him, but a right. And as to Srantords Caſe, it wag upon ano- 
ther reaſon; Fo2 there, he who had the future intereſt died. 
the firſt Term exſpired, the leſſor enters and levies a Fine with 
Pzoclamations befoze any Adminiſtra tion committed; The 
Five yeares paſled, and after Admimiſtration was granted, The 
Nueſtion was, whether the Adnnniltrato2 ſhould have five 
yeares, and reſolved that he thould ; Foz none had Title of En- 
try befoze, which difters much from this Caſe. And Warber- 
ton ſaid, that he had ſeen the reading oi Carlin ; where he with 
divers others held, that.ſuch an intereſtis preſently barred, if 
ye doth not make his claim: UWherefoze, dc. And afterwards, 

Paſch. 3 Jac. They gave Judgement accozdingly ( againlt the 
opinion of Walmſley and Daniel, ) That the Fine was a Barre, 


Loves verſus Goddard, Trin. 2 Jac. rot. 944. 


Reſpaſſe. Upon a ſpecial Ucdict, the Cale was: Leonard 
DT 3 Seiſed in Fee, deviſed it to Thomas Loves his Eldeſt po 25 
Son, and his Heires males of his body, from and after his ,-: 4o: >a: 
deceaſe foꝛ five hundred yeares upon this condition, he ſhould al- 7% a: 
lowall his Grants and Eſtates made by him, provided alwayes, that 
if my ſaid Son Thomas, or any Heir Male of his body, alien, give or 
grant the premiſes or any part thereof otherwiſe then to Leate De- 
miſe or Grant the ſame of any part thereof to any perſon or perſons, 
tor any number of yeats as ſhall determine upon the deaths of 
any three perſons, or upon the death of any four perſons to be named 
within the ſame Leaſe, whereupon the old Rents ſhall be reſerved. 
That then all the premiſes for default of ſuch Iſſue males of the bo- 
dy of the ſaid Thomas Loves, or ſo much thereof as ſhall be aliened, 
leaſed otherwiſe then as aforeſaid, by the (aid Themas Loves or any 
his Iflue Males immediately upon every or any ſuch alienation'ar 
Leaſe of the premiſes or any part thereof , contrary to the true 
meaning of theſe preſents ſhall remain and come to my Son William 
Loves and the Heir Males of his body. Leonard Loves the Teſta⸗ 
to2 dies; Thomas Loves the deviſee enters, and makes a Leaſe 
fo2 a 1000 yeares to Richard Baker, and dies without Iſſue 
male having Iſſue Jane Goddard, the Defendant, who Entred 
William Loves enter ag in remainder deviſed unto him. And whe⸗ 
ther his Entry was lawful oz no, was the Queſtion: Ind af- 
ter argument at the Barre by the Serjeants, it was argued #-: 77; > 
Sariatim by all the Juſtices, who agred, that it was an Eſtate o 7 
Tarte, and no Term; Foꝛ ſoit appears to be the W the 4: A. 
102 
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Deviſoꝛ, which ought to be maintained it it ſtands with Law; 
Foꝛ it is deviſed unto him and the Yeires Wales of his body, 
and that if he died without Jlue Male of his body, ac. that 
it hould remaine; And the condition, that he chould not alien, 
(ewes his intent: which being in a Wull, all the woꝛds ought 
to be conſtrued together, to2 the upholding the Deviſoꝛs intent: 
And therefo:e the wozds fo2 500 years are void, as Warberton 
and Anderſon held in their arguments. But Daniel and Walm- 
iley ſatD, that it hall not be mærly void , but Gall be conſtrued 
to this purpoſe; That the Eſlate ſhall be determined when the 
500 years are expired, viz. that they ſhall be Tenants in Taile 
fo2 500 years; As an Eſtate Taile may be limited td continue 
fo2 three Deſcents, as 39 Aſſ. is. Alſo, it᷑ it ſhould not be conſtrued 
to be an Eſtate Taile, but a Term, It chould be extinguiched by 
the Deſcent ot the inheritance; which never was the intent of 
the Deviſoz, That that which began by his death, ould in⸗ 
ſtantly be deſtroyed by his death. Wherefoze being in a Will, 
there ought to be a favourable conſtruction made foz the uphold⸗ 
ing thereof, if not repugnant to Law: But if ſucha limitation 
had been in a Der, it had been but a Term. But Daniel, Kingſ- 
mil and Anderſon argued foꝛ the Defendant; that William 
Loves had not any remainder ; Foꝛ it is not limited unto him, 
but upon a dying without Iſſue, and an alienation againſt the 
condition ; So it is a conditional limitation, which is void and 
repugnant, to make a remainder to commence after the aliena- 
tion of an Entaile : And Daniel held, that this Leaſe foz 1000 
years is not any breach of the condition; Becauſe being made 
by Tenant in Taile, it determines by his death : So as it is 
not to continue longer then the Eſtate, fo2 it determines upon one 
life; and of that opinion was Walmſley in this point. But War⸗ 
berton è contra herein; fo2 the limitation ought to be by the 
woꝛds of the condition, by the expꝛeſle woꝛds in the Leaſe : And 
becauſe a life is to endure and not to be limited by many yeares, 
and to be determined by matter in Law, oz ex poſt facto upon a 
life: That will not ſerve. But Walmſley and Warberton held, 
that it is an erpzeſſe limitation of the Entaile and of the Re- 
mainder expectant thereupon, and not to begin upon the aliena⸗ 
tion, as is pretended ; Uherefoze the Eſtate Taile being ſpent, 
William Loves hath a god Eſtate in Remainder, and may main 
tain the Action, But notwithltanding their opimon, it was 
adjudged by the other thre Juſtices foz the Detendant ; And a 
Wat of Erro2 was bꝛought thereof, #c. 
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Fairchild verſus Gayre. 
2 DJ Reſp aſſe. Upon a ſpecial Uerdict , the (1) 
h Caſe was; The Belendant i= : 6 
| cunibent of the Renvty of Bello, being ü — 
7 — (and Calmady and one Rien. Zee. 
1299 Gayre having the donatibh t > Bah i 
Nil made an J em, wheredp con- 
He ceſht & reſignavit to Calmady, & omnibus 
ad quos in hac parte pertinet ad acceptan- 
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paſſed not by ſuch reſignation as ik Lefiee of a Mannoz 
will ſurrender the Scite of the Mannoz oz Capitall houſe, 
the reſidue of the Mannoꝛ paſſeth not. But all the Court held, 


that the reſignation extends to all the poſſeſſtons;Fo2 as the Do- 


nation to the Church extends to inveſt him with all the poſſeſ- 


- tions; So the reſignation thereof extends to all the poſſeſſions 


1 H: 2: 
0 q . 
— - 
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of the Church. And although it was objected, that it is not here 
found, that the Donozs accepted of the reſignation, and ſo there 
is not any reſignation found ; The Court held, that it being in 
a ſpecial Uerdict , all neceſſary circumſtances ſhall be intended: 
But becauſe the verdict concludes upon a pꝛeciſe point, that if 
the reſignation be god, then they find fo2 the Plaintiffe, ac. The 
Court (hall not doubt of moze then the Jury doubted, Uhere- 
foe it was adjudged fo2 the Plaintiſte. 
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Deviis verſus Clerk. 


Rror of a Judgement in the Kings Bench. The Erro2 al⸗ 

ſigned ; becauſe, in Debt upon an obligation, the Defen- 
dant pleaded Non eſt factum, and afterwards relicta verificatio- 
ne, confeſſed the Action ; And the Judgement was in Miſericor- 
dia, where it ſhould be Capiatur; ecauſe he once denied his 
Derd; ſo he ought to be Fined to the Ring: and of that opi⸗ 
nion was Gawdy. Vid. 33 Hen. 6. 9 Ed, 4. 12 Eliz, Dyer. But 
Fenner and Williams & contra; Becauſe a Fine is not payable 
but where he denies his Der, and it is found againſt him upon 
his falſe Plea, and the Jurozs are troubled with the Trial 
thereof ; There, fo troubling the Kings Court, and foꝛ trou- 
bling the Country, and the fallityof his Plea, ye ſhall be Fined 


and impꝛilſoned: But when it is not found againſt him, but he 


relinquiſheth his Plea, he ſhall be only amerced; a ſo actoꝛding⸗ 
ly it was ſaid, That the Pzeſidents be in this Court, and in 
the Court of Common Pleas:Uherefoze cæteris Juſticiariis abſen- 
tibus, The Judgement was affirmed acco2dingly. 


Dolphin verſus Clerk. 


EE firmæ. After Uerdict, Exception was taken in ar⸗ 
reſt of Judgement: That the Apparance and Jfue were 
in Hillarii primo Jac O; And the Baile was Craſtino purifi- 
cationis; and thereupon was the Declaration and Iſſue, & Ven. 
fac. awarded, bearing Date 23 Januar. 1 Jac, And upon this a 
Diſtringas 12 Februar. So as the Ven. fac. was awarded befoze 


the apparance and declaration to try the Jſſue in the ſame 


Action; which cannot be god. But the Court held, that it 


„was amendable ; Fo the Koll is the warrant of the Ven. fac. 


which being variant from it, the Teſte thereof Chall be amend- 


ed, to be ſubſequent to the Jſue joyned ; And whereas the 
| elite 
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Teſte was 23 Januar. which was Sunday ( ſonot dies Juridicus ) p 2 496* 

It was held that it alſo ſhould be amended, fo2 it was but the 60. 

default of the Clerk, and miſa warding of the p2ocelle, which is 

aided by the Statutes of 32 Hen. 8. & 18 Eliz. _— 

Sa theſe objections, It was adjudged koz the 
intiſte. 


Sir George Moor verſus Foſter. 


A Ction foꝛ woꝛds. Whereas ſuch a Suite was depending (4) 

in Chancery, betwixt the Delendant, and one King: And n. 4 66 
that Suite a Commiſſion was awarded to the Plaintiffe, and to „. Cu 
three others there named by the aſſent of the Parties, ad exami- 

nandum teſtes, & audiendum & terminandum, it they could, by the aſ⸗ 

ſent of the Parties, if they could nat. to certifie their doings, Mc. 

That the Defendant ſaid of the Plaintiff theſe wozds : Sir George 

Moor is a corrupt man and hath taken Bribes of Rich. Kung ( innuendo, 

That he hath taken Bribes of Rich. King fo executing thatCom- 

miſſion ) & ulterius dixit, That Rich. King hath ſet Sir George Moor on 

horſeback with his Bribes to pervert Juſtice and Equity. The Defen- 

dant pleaded Not guilty, and after UerDict, it was found fo2 

the ÞPlaintiffe and 100 l. Damages; Ind it was now moved 

in Arreſt of Judgement, that an Action lay not foꝛ theſe woꝛds: 

Fo2 it is not ſhewn that he executed this Commiſſion, oꝛ examin⸗ 

ed any witnelles, o2 that he was ſwoꝛn to execute anyſuch Com- 

million ; Ind therefo2e he is not puniſhable if he miſerecute it, 

noꝛ is it chewn that it was returned: And of that opinion was 

Williams, that the Action lies not, becauſe he is but a volunta⸗ 

ry Commiſſioner choſen by aſſent of che Parties, and but in na⸗ 

ture of an arbitrato2, and is not any Judge, who hath taken 

any oath,no2 any publick officer. But Popham, Gawdy, Fenner, 

and Yelverron,e contra; Foz although he were not woꝛn to er- 

ecute duely the ſaid Commiſſion, yet having the Kings Com- 

miſſion to execute, it is a matter wherewith he is intruſted: N. 
And ik i e takes Bribes foꝛ the erecuting thereof, it is a breach yo 3 
of the truſt repoled in him, and is ſo great an offence as he may 2 $5: 
be Endicted and Fined by the Common Law, as Popham ſaid, | 
And they all held it to be ſuch an offence foꝛ which he is puniſha- 7» - 9 7/- © 
ble in theDtarchamber,and deſerves to be put out of every Com- 

miſſion ; Ind there cannot be any greater ander to a perſon of 
reputation, then to affirm that he takes Babes to pervert Ju⸗ 

ſtice and Equity. Uherefo:e it was adjudged foꝛ the Plaintiff, 


Robins verſus Hildredon, Mich, 2 Jac. rot. 


A Ccion fo2 woꝛds, Thou art a Thieviſh Knave, and haſt ſtoln my (5) 
Wood: After Uerdict fo2 the Plaintifle upon Not guilry 
pleaded, and twenty markes — it was moved 28 
on 
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Action lay not; Fo2 the woꝛds T hieviſh Knave will not bear an 
Action, fo2 it is but an Idjectibe to Knave; and theſe woꝛds, Thou 
haſt ſtoln my Wood; are not Acticnable ; F 02 Stealing of Mood 
may be intended growing Mod, and then it is not any Felony, 
and ſo no cauſe of Action. But it was afterward moved a- 
gain fo2 the Plaintiffe, that the Action was well bzought ; Fox 
the woꝛds 1 hou haſt ſtoln my Wood, hall be intended and be 
taken in malam partem, that he (tole UWwd felled; Foz it is 
not Mod as long as it is growing: Allo by the Dtatute, if one 
ſteales od which is growing) he is to be puniſhed by whip- 
ping: Fo2 which caule it is a great flander;Ind theretoꝛe, c. And 
of that opinion were Fenner and Yelverton ; but Popham, Gawd 
and Williams e contra: that the Action lies not ; Foz althoug 
it be ſaid, that he is a Thief ; it being coupled with the woꝛds 
ſubſequent, which expound it to be no Felony, thoſe woꝛds will 
not maintain an Action ; But ik he had ſaid, that he was a 
Thief generally without moꝛe, it would have been Fctionable 
And the woꝛds, And thou haſt ſtoln my Wood, is all one, as if 
he had laid, For thou haſt ſtoln my Wood, which is not Felony, 
unleſſe it be ſhewn to be TN felled, no moze then if he had ſaid 
Thou haſt ſtoln my Apples; which are intended growing, ac. 
which cannot be Felony,and then not Actionable ; Uherefoze fo2 
the opinion of the chr laid Juſtices > It was adjudged fox the 
Defendant, Poſtea, 114.2. . 


Palmer verſus Wilder, Paſch 44 Eliz. rot. 144. 


1 Ntruſion. Maritagio non ſatisfacto: And doth not alledge any 
Tender: And it was thereupon Demurred upon the Declara⸗ 
tion, and all the Court ( Gawdy abſent ) reſolved without hea⸗ 
ring of any argument, That fo2 the value of the marriage, 
Tender is not requiſite ; foꝛ it is due de mero Jure without any 
Tender, and the alledging of Tender is but ſurpluſſage, and 
gives colour to Travers it, whereas it is not traverſable. Vid. 
the Earl of Pembroks Caſe, And Williams ſatd,that he had known 
it to be ſo ruled in the Common Bench, and in the Erchequer ; 
UUyerefoze they gave rule to enter Judgement accoꝛdingly, un⸗ 
leſſe,#c. And at another day Stephens moved to be heard to argue 
it fo2 the Defendant ; And Gawdy ſaid, that he much doubted 
thereof, by reaſon of the Diverſity of opinions in the Boks con- 
terning that Queſtion, But becauſe the other Juſtices had 
reſolved it; They without further argument adjudged it fs2 
ths Plaintiffe, 


William 
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William Birton verſus John Mandel, 


Ebt againlt the Defendant, as Executoz to J. S. The De- (2) 
kendant Pleads plene adminiſtravit, the Plaintiff replies, 1: 5 


Et prædict. Willielmus dicit quod 
So miſtakes William foz John, And Iſſue joyned Et prædictus Jo- 
hannes ſimiliter. And the Uerdid tound foz the Plaintiff, Ind 
it was now alledged in Irreſt of Judgment, that by reafon of 
this miſpuſion, there is not any Jiſue joyned . and lo a Replea⸗ 
der ought to be: But all the Court held that it was but the 


Default of the Clerk, and amendable , and a good Uerdict : 
Uherefoze it was awarded to be amended, and adjudged to2 4. 


Worlich verſus Maſſy, &c. 


Aude Querela Upon Denurrer, the Caſe was, that one 


redi&, Willielmus habet bon, kr. 7. . He 
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Edw. Barns was bound in a Dtatute td Worlich in 200 l. 350 


t being taken in Execution bought an Audita Querela in Chante⸗ 
ry, Durmiſing the ſaid Statute to be void, fy any ee of 
Alury. Quod vid. ante fol. And thereupon four Dureties 
in Chantery, where every ot them was bound in 2001, That 
the ſaid Edw. Barns chould appear in Chanterp at Octab. Mich. 
following, Et ſtaret juri in ea parte proſecutur. cum effectu, to be le⸗ 
vied of their Lands and Chattels if the faxed Edw. Barns appear- 
ed not at Octab. Mich. in form. prædicta & proſequeretur cum effe- 
ctu. And upon this Surmiſe they were at Illue, and 
being ſent into the Kings Bench to be tryed, it was afterwards 
there adjudged, that the Darmiſe was inſufficient to diſcharge 
him; It was awarded,Quod nihil capiat per breve.And becauſe he 
did not render himſelf to the Pzuſon of 

pay the Condemnation:Y Scire tacias was bought upon this Re- 
conuſance, dectaring upon all this matter;Ind the bꝛeach allign⸗ 
ed , was becauſe he payed not this Condemnation, noꝛ rendered 
himſelf to Pꝛiſon, Et ſic non ſtetit Juri, &, And it was here- 
upon Demurred : Ind Godfry fo2 the Defendant moved ; That 
the bzeach was not well aſſigned ; Fo2 the Reconuſame being 
with a Condition in it ſelf, he who will take advantage, ought 
to chew in his Action good Cauſe of Bꝛeach: But here the 
Reconuſance is not, but fo2 appearance, Et ad —. — cum 
effectu. And there is not any woꝛd, that he hall render himſelf, 
02 pay the Condemnation ; So as the Bzeach is aſſigned of 
matter dehors,and nat warranted by the Reconuſance ; Mhere⸗ 


ze tt 15 not good : But it was thereto anſwyered, and ſo all he J 
Court reſolved, That the Reconuſance being ad comparendum 7- 


& ad ſtandum Juri, &c. It is intended acco2ding to the inten⸗ 


tion and Courſe of the Court there when one in Exeration 1s 3 
2 l 


the Kings Bench, en / 
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made to remedy the miſchiek , that thoſe in Execution ſhould 
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in the ſame is a Market every day foz all goods to be ſold in 


delivered out of Pz2iſon upon ſuch Dureties , it is not onely to 
appear: But if he be condemned to ſatisfie the Condemnation, 
02 to render himlelf to Paſon;there to remain in Execution foꝛ 
the Debt : And of the Courſe of Chancery in ſuch Cale, it be⸗ 
ing one of the four pꝛincipal Courts of Record in Weſtminſter, 
other Courts ought to take notice;and ſuch expoſition the woꝛds, 
Ad Standum Juri in hac parte, ought to have: Fo2 otherwiſe the 
party who hath Execution ſhould be at miſchrek, if the Reco- 
nuſance Gould be onely ad comparendum & proſequendum cum 
effectu, which is onely to pꝛoſecute without being Non · ſuted oꝛ 
uſing delay, which may be ; and yet he being condemned, the 
other (hall not have any remedy fo2 his debt; which is expꝛelly 
againlt the intent of the Statute of 11. H. 6. cap.1o. which was 


not be delivered out upon Durmiſes without good Dureties 
found to the party,at whoſe Suite he was in Execution to ſatiſ= 
lie the Condemnation, if they chould not diſcharge him, ac. The 
practice alſo ſince this Dtatute hath ever been to find Dureties 
in this manner ad Standum Juri, which is intended to latistie 
the Condemnation; Wherefoze the Bꝛeach is well aſſigned : 
And it was thereupon awarded, That Judgment Could be 
entred fo2 the Plaintiff , unleſs other matter were chewn, ac. 


Sir Richard Champernon verſus Hill, Hill, 2. Jac. rot. 


DES upon the Statute of 2. Ed. 6. fo not ſetting fozth 
Tythes, and chews that two parts of the Tythes of the 
place, dc. appertained to the Rectozy, and the third part to the 
Uicartidge ; Ind that he had a Leaſe foz years of the Rectory, 
and another Leaſe of the Uicaridge; and koꝛ not ſetting foꝛth of 
the Tythes, he demanded accoꝛding to the Statute, the treble 
value; The Defendant pleaded Non debet, and found againſt 
him: And it was now alledged in Arreſt of Judgment , that 
in as much as his Cauſe of Action is grounded upon ſeveral 
Leaſes, he ought to have bzought ſeveral Actions as his Title 
is ſeveral; But the Court held that the Action was well 
bꝛought, in regard he had both Titles in him, and he is to have 
the entire Tythes ; And this Action is bꝛought upon the Ten, 
becauſe he did not ſet out the Tythes ; UWherefoze it was ade 
judged fo2 the Plaintiff, 


Taylor verſus Chambers, Trin. 2. Jac. rot. 


A Crion Sur Trover, of a (ilk Quilt, a Teſture of a Bed, we bill 
Curtains, a Peticoat and a cloak. The Defendant Quoad 
all beſides the two laſt, pleaded Not guilty; Quoad them he plea- 
ded, That the City of London is an ancient City, and that with 


— 
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every part of the City,in every open Shop , every day beſides 
Sundays and Holy dayes, betwixt Sun-riſing and Sun-ſet- 
ting > ſo as one of the contracto2s be a Freeman; And that he 
being a Freeman of the Company of Mercers , ſuch a day not 
being Sunday 02 Yolyday, bought thoſe t in his open 
Shop) wherein he had a long time uled to buy ſuch wares , of 
one Henry Cooper, foꝛ ſuch a ſumme, and ſo Jultifies the Con- 
verſion ; And upon this Plea the Plaintiff Demurred : And up⸗ 
on the firſt motion at the Bar, all the Court conceived that the 
Plea was not good; Fo2 the Cuſtome is too general, that eve- 
ry Freeman might buy all manner of wares in every Shop, ac. 2 
Fo2 then a Dcrivener might buy Plate in his Shop, and the * © 
like, at. which is not realonable. And here he being of the my⸗ 
ſtery of Wercersto buy Peticoats, and Cloaks, #c, It is not as 
teable to his Trade, And Popham ſaid, that it had been re⸗ 
folved , that ſuch Cuſtome being found by a ſpecial Uerdict; 
— unreaſonable ; Uherefoze it was adjudged fo2 the Plain⸗ 
ar, 


Egles verſus Vale. Paſch. 1. Jac, rot. 131. 


Ex ror of a Judgment given in Coventry in an — — : The (11) 
firſt Erroꝛ aſſtgned was; Foz that the Plaintiff declares, | 
Whereas the Plaintiff and Defendant . Var. 43. Eli. accounted 2 | 
together kon divers ſummes of money received by the Defen- aft az 
dant, And the Defendant was found to be in Arrerages 101. 
That the Defendant in conſideratione inde aſſumed to pay that 
10 l. the 19. of March following; and alledgeth in facto, that he 
had not payed, act. UWhereupon he bꝛought that Action. Whereas 
there is not any conſideration noꝛ Caule to ground ſuch an Acti⸗ 
on: Foz the being found in Arrerages is not any Cauſe to 
make a ſpectal pꝛomiſe; Noz is there any thing done on the 
Plaintiffs part — this pꝛomiſe Could be grounded, viz. 
The tozbearing of the Duite,02 any ſuch thing. Sed non allocan- . 
turz Fo2 the Debt it ſelf without other ſpecial Cauſe is ſuſfiti-Y “ 
ent to ground the Action. A ſecond Erro2 aſſigned,was, Becauſe pen: 7 
he declares ad damnum 101, and upon Non aſſumpſit plea⸗ 
ded , the Jury aſleſs Damages to 10 l. and Colts to 13 8. 4 d. 
So as the Damages and Colts aſſeſſed by the Jury exceed the 
Damages whereof 'the Plaintiff Counts; and Judgment 
is given accoꝛdingly: which is Erroꝛ. Sed non allocatur; Foz al- 8 
though the Colts exceed the Damages; whereof the Plaintiff 4 U. O- 
Counts, yet it is not Erro2 : And although it were objected, - c 62-7 
that the Entry is alwayes of Damages and Colts by che name 4 . 47: 6 
of Damna, yet they be diſtinct ; And although the Jury had . „ d, G. 
found moze Damages then the Plaintiff Counts; and Judg⸗ f uu. 
. „ 


CY 


ment had been given, that it had been Erroneous; yet in 
moze Coſts then the Damages amountey unto (foz it as 7 


LIMI 


— — 
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that the Coſts of Suite thꝛough long dependance exceeded the 
Debt) Jt is not Erro2, Vid. 13 H. 7. 16. 2 H. 6.7. 42 Ed. 3.7. 
A third Erroꝛ aſligned was, becaule the pꝛomiſe was 4 Marti, 
43 Eliz. Foz the payment upon 19. Martu following, and the 
Action was b2ought 16. Martii, 43, Eliz. So it was bꝛought 
thee days befoze there was any cauſe of Action; And this was 


held to be a mamfeſt Erroz , and foz this cauſe the Judg⸗ 


accord of a Judgment in the Common Bench, Where the 


2 55 :row{; Ment was Reverſed, Mich. 3. Jac. rot. 492. Rewrd verſus Davie, 
9 7 7 


(12) 


Ox 1 0 
e 2 
a gc , 


Judgment Was affirmed , and Trin. 35 H. 8. rot. 30. betwirt 
Wright and Whitfield accord. 


' Dagge & Kent verſus Penkevon, Trin, 44. Eliz. rot. 348. 
In the Exchequer Chamber, 


[J£>*.Upon the Statute 2.Ed.6.fo2 not ſetting fozthof Tythes 
and demand the treble value of the Tythes, viz. 630. The 

efendant plead Non debet, and the Jury found Quod debet 78 l. 
& Quoad reſiduum non debet, and alleſs 1 d. foꝛ Damages, and 
40 f. foꝛ Colts ; And the Plaintiſt after divers motions in Ar⸗ 
reſt of Judgment had Judgment foꝛ the Debt, and releaſed 
the Damages and Colts, becauſe he was in doubt whether he 


- ought to have had the Damages and colts in this Action 


wherein he recovered the treble value of the Tythes: And 
the Statute by the Erpzeſs woꝛds doth not give Coſts:Uhere= 
foe to avoid Erroz in hac parte he releaſed the Damages and 
Coſts, and tooke his Judgment foꝛ the Debt onely : And Error 
was bought upon this Judgment in the Exchequer Chamber, 
The firlt Erroꝛ aſſigned was: Foꝛ that theÞPlaintiff foz his Title 
ſhews, that the Queen by her Letters Patents let the Rectozy 
of M. to Edw. Prideux fo2 life, and he let to the Plaintiff fo2 
years, ec. And he doth not ſay by Letters Patents hic in cu- 


2 ria prolata; And this exception was taken beioze in the Kings 
Bench. Sed non allocatur : Fo2 inaſmuch as the Plaintiff yath 
*2- but parcel of the Eſtate, viz. A Leaſe derived out of a Leaſe 


foꝛ life; And becauſe the Letters Patents do not appertain un⸗ 
to him; and foꝛ that this Action is to puniſh a 70%, foꝛ not ſet⸗ 
ting out of Tythes, and is not an Action to demand the Tythes; 
and the Title chewun in the Declaration is but a conveyance to 
the Action : Theretoꝛe the Declaration is good without chewing 
the Letters Patents. Secondly, it was alledged , That 
this Dtatute doth not give the treble value to the Farmoz of a 
Parſonage. And that the ſuite fo2 the foxfeiture ought to 
be befoze the Spiritual Judge, and not at the Common Law. 
Sed nonallocatur, Thirdly, fo2 that the Action is bꝛought by 
two Farmoꝛs, who demand the foxfeiture ; foz that he carried 
away the Com without ſetting fozth of the Tythes , not agre= 


ing with them, being Farmoꝛs fo2 the Com; and he 8 
2 
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ſay, that he did not agree with them, noz either of them: Fo2 
if he agreed with any of them it ſufficeth; Sed non allocatur: Fo2 
when he laith, that he did not agree with them, it ſhall be in- 


tended, that he did not agree with them, noꝛ either of them: e 2 


And if he agreed with the one of them, the other ought to chew 
it: Wheretoze the Judgment was affirmed, 


Fiſh verſus Bellamy. Mich. 2. Jac, rot, 1906, 


R Felevin-The Defendant made Conuſance as Baylift of Dir 


William Howard, foꝛ Damage feſant, as in his freehold,#c. ,., 


The Plaintiff chews, That the Biſhop of Bathe and Wells was 
ſeiſed in Fee of the Mannoꝛ of Blacktord, unde, &c. And in 18 
H. 8. let it to Eliz. and Rob. Cozins fo2 60 years, with a 
Proviſo; (That if they both died during the 60 years , that he 
might recnter : the Leaſe is confirmed, art. The Biſhop after- 
ward dies, and one Tho, Clerk his ſucceſſo2, 22 H. 8. (Eliz. 
Coꝛius being dead) let that Mannoz to one Rob. Clerk, Ha- 
bendum cum poſt mortem, ſive per mortem, ſurſum redditionem, ſeu 
forisfacturam prædicti Rob. Cozins vacari acciderit, fog 60 years) 
and this Leale is confirmed ; Afterward the RKeverſion. of this 
Manno is granted to Dir Will. Howard : Rob, Cozins Dies Du- 
ring the 60 years: And whether this ſecond leaſe chall take 
any effect, oꝛ be in contingency , oꝛ in eſſe, was the Queſtion. 
And it was argued by Foſter and Tanfield fo2 the Defendant3 
That this ſecond Leale is not good; Fo2,firſt,it was agred by 
the Counſel on both ſides, and by all the Judges 2 That this 
kirſt Term is not determined by the death of Eliz. Cozins and 
Rob. Cozins within the 60 years: but continues until the 
Leſſo2 oꝛ his Ducceſſo2 determines it by Entry. Foz the pꝛo⸗ 
vilo is a meer condition, and not a limitation. Then when the 
ſecont Leaſe is limited to commence cum poſt mortem, five per 
mortem, ſurſum redditionem, forisfacturam, vacari contigerit, none of 
them happen in this Cale: Foꝛ it is not determined by death noꝛ 
is there any foꝛteiture, oꝛ am ſurrender: And therefoze the ſecond 
Leaſe chall never have any beginning: Foz this Leaſe conti- 
nues, until it be determined by effluxion of time; And the 
ſecond Leaſe is not appointed to begin after the determination 
of the firſt Leaſe : but after this ſpectal determination men- 
tioned, which ik it never happens , the ſecond Leaſe never (hall 
begin: Uherefoze, xc. And of that opinion were Anderſon and 
Kingſmil: That by reaſon of this incertainty the Leaſe is void, 
fo2 it doth not appear when it Could begin. But Walmſley, 
Warberton and Daniel & contra: Foz in Deeds ſuch conftructi- 
on ought to be made, that they may well ſtand , acco2ding to the 
intent of the parties, and not to be deſtroyed ; And it is a ſmi⸗ 
ſter conltruction which ſhall deſtroy that, which by auy kind of 
conltruction can be made good, And here it may be —_— 

ed 
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ſtrued after the intent of the parties, That it ſhall begin when 
the firſt Term is determined by effurton of time poſt mortem 
of the Leſſws , which may be at any time after the death of 
the parties, and nds not to be immediately poſt mortem, Foz 
there be not any ſuch woꝛds: Therefoze there is a difference 
where a Remainder is limited poſt mortem, that ought to be 
immediately, without any interim, But otherwiſe it is when 
a Leaſe is appointed to commence cum vacari contigerit poſt 
mortem, &c, Fo2 then it ſhall begin; quocunque modo 02 quan- 
docunque vacar, contigerit poſt mortem, And ſo by ſuch con- 
fruction no eſtate ſhall be deſtroyed, but the intent of the par⸗ 
ties is pꝛeſerved : Mheretoꝛe they adjudged it koꝛ the Plaintiff, 
that the Leaſe was good. 


Termino 
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Style verſus Hearing. 


Ovenant. upon a Demiſe by Jndenture, and counts, That (1) 
( the Defendant by Jndenture Demiſed , and granted the 3 
Lands unto him foz 20. years; And that one W. P. entred = 
and evicted him by rightfuil Title: The Defendant Pleads a 
Plea with an Jnducement to a travers, abſque hoc; That he was 
poſſeſſed by vertue of a Leaſe, #c. And it was thereupon De⸗ 
murred : Ind reſolved by all the Juſtices, that upon the woꝛds 1 
Demiſe and grant, without other wozds which compzehend any 2 4 0 ©. 
Warrant in them, this Action well ies. And that a Leaſe by % 
Eſtoppel is a good Leaſe to ground this Action upon Eviction. je 
And tyat the Bar with a Travers that he was not poſſeſſed /- 2-7 * £227 
by vertue of a Leale, is no Plea againlt this Leaſe by Jnden- + 974. 
ture, which is an Eſtoppel, without chewing a particular cauſe, 
Miami without further argument, it was adjudged foꝛ the 
aintiff, 


Ayre verſus Aden. 


A Non ſur Trover, upon a ſpecial Uerdict ; The Caſe was, (2) 

that a Dheriff upon a Fieri facias ſeiſed goods in his hands 295: 4 
to the value of the Debt, and payed part of the Debt; And the 4: v 
goods not being ſold, no2 the Mrit returned, the Dheriff was yt: {df 
dilcharged of his Office; and afterwards ſold the reſidue of / /, : 299! 

the goods without any UUrit of Venditioni exponas. And whe⸗ pf e 7 
ther this ſale were good oꝛ not, was the Queſtion : And reſolved yz. 

that it was good ; Foz the Writ of Fieri fac. gave Authority '- 72” *© * 
unto him to lell, without any other Mrit: And the ſale by him 


after is good, although he were diſcharged of his Office : "2 ©7;, 
Uherefoze it was adjudged for the defendant. 44 4 


141151:30 . 


Brown verſus Wootton, Hill. 2 Jac, rot. 1099. a q 


A tion ſur Trover, of Certain Plate: The Defendant pleads, (3) 
That at another time the Plaintiff had bzought his Action 44: 66 
fo: this ſame Plate, againſt I. S. ſuppoſing the Converſion to , g 
have been by htm. And in that Action had Judgment to recover . y 
20 l. foꝛ Damages, and had I. S. in Execution fo2 thole & 
Damages; Ind avers,That 1 is foz the ſame goods, and = — 
am 


Xq 


————— 
— 
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ſame Trover and Converſion: Ind it was thereupon demurred. 
And after argument by Clerk foꝛ the Plaintiſt, That it was not 
an» Plea ; Becauſe they having Juogment, and the parties 
being in execution, is not an? ſatisfaction, unleſs the money be 
payed: And then without ſatisfaction it is not any Plea in 
Bar of this Action: As in Debt againlt two by ſeveral precipe's 
upon one obligation, Judgment and execution againd the one 
is no Plea foꝛ the other, without ſatisfaction, Ind Execution 
of the body is not any ſatisfaction, as 33 H. 6. 47. 4 H. 7. 
29 H. 8. Title Execut, 132. 14 f. 4. But all the Court held the 
Plea to be good: Fo2 the cauſe ot Action being againlt divers, 
to2 which Damages intertain are recoverable ; Ind he having 
Juda ment againlt the ene foz Damages certain , That which 
Was incertain befoꝛe is reduced in rem judicatam, and to certain- 
ty, which takes away the Action againft the others: And 
therefoze Popham ſaid, if one hath Judgment to recover in 
Creſpaſs againſt one, and Damages certain, although he be 
not ſatisfied,yet he (hall not have a new Action foꝛ this treſpaſs, 
By the ſame reaſon e contra, if one hath cauſe ot Action againſt 
two, and obtain Judgment againſt the one, he chall not have 
remedy againt the other; And the alledging that he hath the 
one in execution fo2 this cauſe, is not an Anſwer to the pur⸗ 
pole: And the difference betwirt this Caſe and the Cale of 
Debt ups an obligation againſt two, is, becauſe there every of 
them is chargavle, and liable to the ent:re Debt; and there- 
foe Recovery againſt the one is u Bar againt the other until 
ſatisfaction, And Fenner laid, tyat in Cale of Treſpaſs, After 
tie Judgment given, the pꝛoperty of the = is changed, lo 
as he may not ſeiſe them again: TUheretoze by all the Court, 
Nullo contradicente, no2 any of the Defendants Counſel being 
there, it was adjudged fo2 the Defendant. 


Horton verſus Horton, Trin. 2 Jac. rot. 710. 


R Eplevin. Upon Demurrer the Caſe was; Wadham made a 

Leaſe fo2 years of the Lands in Queſtion , upon condition 
that he chould not alien to any beſides his childꝛen : The Leſſee 
Zeviſe part of the Term to Humphry his ſon after the death of 
his Feme, and made one Marſhal, and another his executoꝛs, and 
dyed ; The Leſlo2 entred as fo2 a bzeachot the condition: And 
whether his entry were lawful was the Queltion ; And it 
was argued by Gybbs fo2 the plaintiff, that it is a Forfeiture ; 
Fo by this Deviſe to his Don after the death of his Feme, the 
Intereſt thereby is in the mean time given to the Feme ; which 
is a bzeach of the Condition. But it was argued by Werre 
fo2 the Defendant , That it was not any bzeach. Firſt, the 
Deviſe to the Don after the death ol his Feme is not any De⸗ 
viſe to the Feme in the mean time: Foz the Law (hall _ 

i 


_— 
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it to be a Deviſe to the Feme when the Law intends , that 
he intended it to his Feme, and to none other in the mean time. 
But here cannot be any ſuch conſtruction, Foz it may be well 
conceived , that he intended it to his Exerutoꝛs in the mean 
time. Secondly, the Law (hall not conſtrue it to be a Deviſe 
by implication, in deſtruction of an Ellate,to make a bzeachof 
a condition: Foz no 77 is to be ſuppoſed by a conſtruction in 
Law. Thirdly, that the Deviſe is void, unleſs it be chewen, 
that the Executozs conſented thereto,and that he entred by the 
recuto2s aſſent. - Foz othervaile it cannot be a breach of the 
condition: UWherefoze, c. Popham, Gawdy and Yelverton 
held, that it was not a beach of the Condition; Foz it is 
not a Deviſe to the Feme by implication ; Foz if it ould be -- » 
by implication it would make a fozteiture of the Eſtate. And 
this Deviſe of the Land to the Don, after the death of the 
Feme, is but a Demonſtration when his eſtate ſhall commence, 
and in the interim the Exetutoꝛs may well have it: But Yel- 
verton laid, if the Deviſe had been to the C< s after the 
death of the Feme , That peradventure might by implication 
carry the Term to the Feme : Foz it appears, that his i 
was, his Executoꝛs ould not have it untill after 
death; and none other could have it in t t 
it Gall be conſtrued as a Dedile unto Y 
But Popham denied it; Foz in the mean time the 
Gouldnot have it as Legatozes , but to perfoun the UW. 
And it is a when | 


they held , that if the 
by imptication , alt 


Williams ſatd , That he was of 
puncipal Caſe ; but he delivered not any 


Adjournatur, 


+ 2 


of. 044 


(5) 


Has. 


(6) 
to: 6: 35: a* 
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Higham ver ſus Flower, 


Ebt: Upon an obligation dated apud Aloam: The declara⸗ 

tion ſuppoſed it to be made at Albam in Suff. The Defen- 
dant pleaded, that Aloam ig in Ireland; and that it is the ſame 
Vill which is in the Bond; and that there is not any ſuch Mill 
nor place in England of that name; Ind demanded Judgement, 
ic. And it was thereupon Demurred, and without argument 
adjudged foz the Plaintiſte: Foz aityough it bears date in any 
place beyond the Seas, yet the Plaintifte foz Trial may al- 
ledge it to be made in England, and god enough. Vid. 48 Ed. 3. 3. 


Baugh verſus Haynes, Paſch. 43 Eliz. rot. 80. 


Reſpaſſe. Upon a ſpecial Uerdict, the Cale was luch : 

Den and Chapter ſeiſed of a Wannoz whereof the Land 
in Queſtion was Copyhold, demiſable foz three Lives, rendering 
8 8. Rent at four Fealts, and Yariotable upon the Death of 
every Cenant dying in poſſeſſion, The Dean and Chapter 
lets this Land by Jadenture fo2 thre Lives; rendering 8 8. 
Rent at two Feaſts, and reſerves not any Yariot ; Ind whether 
this Leaſe were god againſt the ſucceeding Dean oꝛ not, was 
the Queſtion, Firlt, becauſe this Leaſe was not made foz 
fyre lives directly, but made to J. S. foz.the lives of his three. 
Sons, named, act. Decondly, becanſe the Yariot is not reler⸗ 


ved, ſo all the Services be not reſerved, Thirdly, fo2 that the 


fra u 
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Rent was uſually payed at four dayes, and now it is reſerved 
payable at two dayes. Fourthly, becauſe this Land was not 
uſually de miſable by Indenture, but onely by Copy: Ind ſo it is 
not Land uſually demiſable. But notwithltanding any of theſe 
objections, it was reſolved, that this Leaſe was god: Foz as to 
the fourth objection, which ſexmeth to be the molt material; Jt 
was held, that this Land is accounted uſually demiſable 
when it is alwayes demiſed: As if uſually it had ben let at 
will at the Common Law rendering Rent, ſuch Land is ſaid 
to be uſually demiſed, and ſuch Kent may be the ancient Rent; 
and ſoit was ruled in 7 Eliz. in the Caſe of Sir James Marvin, 
where Tenant inTaile lets a Copyhold by Jndenture rendering 
the ſame Kent as befoze, that it was a god Leaſe within the 
Statute of 32 Hen. 8. And Williams ſaid, that he had known it 
to have been thrice ſo adjudged in his time in the Caſe of Tenant 
in Taile: And it was cited at the Barre, that this laſt Term in 
the Common Bench, betwixt Banks and Broman, Jt was ſo 
rcſolved by all the Juſtices in the Caſe of ſuch a Leaſe by a 
Dean and Chapter, Secondly, it was reſolved, That the non- 


25/4: reſervation of the Yariot Chould not impeach the Leaſe ; Foz 
, the Dtatute is that the ancient Rent and moze ſhall be reſerved; 


which 
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which is intended of the ancient Rents, and do not ertend to ca⸗ 

ſual accidental ſervices, as Hariots a ſuch like. To thethird , 

that the refervation of the Rent was at two dayes, where itwas _ 
uſually paid befoze at four days: It was held to be well Tacd hr | 
ton it is ail kor the ſucceſſozs benefit, & there is not any impairing e 25. 
of the Rent: Ind as to the firſt objection, they all held, that it is © © 4 © 
not of any foꝛce: Foz a Leaſe to one foz thre lives, and to © 31:6 
three foz their thre lives, is all one within the intent of the 1-: > if 
Statute : Wherefoze upon the firſt argument, they all reſoi - 

ved, That it was a god Leale, # adjudged it foz the Plaintiff. 


Braſhford verſus Buckingham and his Wife. 


Rror in the Exchequer Chamber ot a Judgement in thekings /-) 
E Bench The Erroꝛ aſſigned wag , Becauſe the Action was 
ne Kt by Baron ſ Feme upon a pꝛomiſe made to the Feme after 
the Coverture , in conſideration that che chould cure ſuch a 
wound, to pay unto her 101, and alledges in facto, that ſhe cured 
it: And foz non-perfozmance of this pꝛomiſe, bzought 
their Action upon the Caſe ; where it was alledged, — 7 the 
Baron (ole chould have had the Action, it being a perſonal duty 
which accrued during the Coverture, Sed non Allocatur; Beinx 
grounded upon a p2omiſe made to the Feme, and upon a matter 
riſing upon her Skill, and upon a perfozmance to be made by the 
perſon of the Feme: Do the is the cauſe of the Action, and ſo the 
Action 1 in both their names is well enough; and ſuch an / 7 
Action ſhall ſurvive to the Feme. Uherefoze the Judgement ft 20 F: 
was affirmed. | 


Earl of Bedford verſus Forſter, Paſch. 1 Jac. rot. 426. 


Rror to reverſe a Fine levied, Trin, 37 Eliz. by Sir John (8 
, Forſter. The firſt Erro2 aſſigned was, becauſe the Mrit * 294: 


was, Inter Nicholaum Forſter querentem & Johannem Forſter '* 
deforcientem; And ſo was the Dedimus poteſtatem: And in the 
caption of the Fine annexed to the d Urit of Dedimus poteſtatem 
(which was certified,) it was in this manner; Præcipe Johanni 
Forſter militi quod teneat Nicholas Forſter, &c. Do it varies from 
the firſt Writ and Dedimus poteſtatem, &c. A ſecond Erro2 al⸗ 
ſigned was, becauſe the TUrit of covenant was, Præcipe, &c. 
Quod teneat, &c, de octo meſſuagis, duybus Toftis, decem gardinis, 
&c. So was the Writ of Dedimus poteſtatem: And the Fine 
certified was in this manner, Præcipe, &c. quod teneat, &c, de 
octo meſſuagiis, duobus meſſuagiis, decem gardinis, &c. Do it va⸗ 
ries from the firſt Writ and Cemmiſſion, and there is not any 
warrant fo2 the Commiſſion. Thirdly, that upon the doꝛſe of 
the Dedimus poteſtatem it was, Executio iſtius Brevis patet in quo- 


dam panello huic Brevi annexo; Mhereas it ought to have —— 
quadam 


11 


— D: 


Termino Trinitatis Anno tertio 


(10) 


quadam ſcedula, huic Brevi annexa: Foz it is not any Panel, but a 
Dcedule. But all the Court 2 tyat none of theſe Etroꝛs 
aſligned are any cauſe to reverſe the Fine: Foꝛ as to the firſt , 
they held, that the names are all one, Forſter and Foſter, and are 
of the ſame ſound, Ec quaſi one and the ſame name; And as to 
the laſt Erroꝛ they held, That it is but matter of toꝛm, and not 
material. Foz although it be not pꝛopezly ſatd to be a Panel, 
yet a Panel and Dcedule are all one in ſubſtance, and no cauſe 
to reverſe it; And as to tie ſecend Etroꝛ. (Though it be the moſt 
colou rable, yct) it is not any caule to reverſe the Fine: Foz al- 
though duobus meſſuagis is, pro duobus Toftis, which ſæms to be 
prima facie mo2e then the other, yet they held it not to be material. 
Foꝛ the Concoꝛd hath relation to the UUrit of covenant and the 
Dedimus poteſtatem: And the Entry of the Præcipe upon the 
Teſte ot the Concozd is a reherſal of the ſubſtance of the UUrit of 
tovenant, and is moꝛe then næds to be; and being variant from 
the Writ of covenant, is idle, immaterial, and mer ly void: 
Wherefoze the Fine is god enough, notwithſtanding theſe Ex⸗ 
ceptions. And it was affirmed, 


Humphry Lea verſus Lacon. 


Rreſpaſſe. After Uerdict, it was moved in Arreſt of Judg- 
ment; That the Ven. fac. was awarded in this manner. 


Jacobus, &c. Vicecomiti ſalutem, &c. So omitting of what coun- 


ty he was Sheriff ; Ind it was returned by the Sheriff of the 
county ofSalop, where the Action was bought; And now mo⸗ 
ved, that it was an ill Trial: Ind here is an ill UUrit; and it 
is not the want of a Urit, which is not helped by the Sta- 
tutes ; Er non conſtat curiæ by what Sheriſt of the* county it is 
returned, noꝛ by whom it is returnable ; And the Sheriſt of the 
county of Salop, hath no authority thereby to make the return, no 
moze then any other Sheriff of any other county. But notwith- 
ſtanding, becauſe this Writ is warranted bythe Roll, which is 
well, it being judicial, may be amended ; Uherefoze it was 
awarded to be amended; And the Plaintiff had Judgement. 


Mary York verſus T wine in Court of the Wards, 


N Ote: This Term it was refolved in the Court of Wards, bet wixt 
- 4 Mary Tork and Twine, upon a Caſe made and delivered to the 
Judges,affiſtants to that Court, wiz. Popham, Anderſon and Fleming: 
That where the Queen had granted under her great Seale to one 
Allen an Annuity of 40 1. per annum for 21 years, to be payed by her 
Receiver of her Court of Wards; Allen being condemned in 4000 l. 
Damages at the Suite of one Gilbert Tort, and that Verdict affirmed 


in an Attaint brought as well for the very matter as for the exceſſive 
Damages; 


— 
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Damages; and Judgement being given — upon a Fier. fac. 
This Annuity was fold to George York for 500 I. And whether 
this Extent and Sale were good, was the Queſtion. And they reſol- 0 7 
ved, That it was well extendable,and well ſold by the Sheriff; For 
being an Annuity certain, for years certain, and payable by the re- 
ceiver , It is in nature of a Rent-charge for twenty one yeares, and 
is well grantable over and vendible , and not like to an Annuity 


which chargeth the perſon onely. 
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MIS ics The firſt day of this Term, Sir Francis Camay, 


ſecond Judge of the Kings Bench, was made and ſworne 
Chief Juſtice of the Common Bench: (Sir Edm. Anderſon 
dying the laſt vacation ) And all the fellowſhip of the Inner-Temple 
attended him t6 the Hall the Saturday following ; although it was 
doubted whether they ought to attend him, becauſe he was before a 


Judge. - 
Vaughan verſus Holdes. 


T Reſpaſſe. Upon Eviden:e, the Caſe was: Jnfant Te- 
nant in Tatle of Land in Gavelkind (where the cuſtome 
was, that an Jnfant above the age of 15 years, might make a 
feoffement of his Land, and bind himſelf ) made a feoffement of 
the Land intatled, The Queſtion was, whether this Feoffe- 
ment were a dilcontinuance, a ſhould bind theJntant;And all the 
Court held clearly, and ſo delivered the Law to the Jury; 
That this feoffement was not any Diſcontinuance to bind him, 
no2 was god by the cuſtome; Foz the me ſhall never enable 
him to do a Tor: ; And therefoze (hall be intended to extend onely 
to Land whereof he is ſeiſed in Fe. And they further held That 
if a man makes a Dd of feoffement of Land, and delivers the 


Dead, and ſaith no moze ; but Take and enjoy the Land, 02 Take 


the Land according to the Deed ; 02 ſuch woꝛds which amount 
to a Livery when he delivers the Ded; Nothing palleth : 
Foꝛ the Law requireth moꝛe Ceremony then the Delivery of 


the Dad upon the Land, 


Style verſus Heath, 


A Ction upon the Caſe foz woꝛds: Uhereas the Plaintifte 
was Church-Warden of Marlow, and by reaſon of his of- 
fice took his oath to pꝛeſent things within his charge: That he 
ſuch a day and year, Vinculo ſacramenti ſui predict. pꝛeſented 
certain Articles againlt the Defendant befoze the Official ; And 
the Defendant knowing thereof ſpake of the Plaintiffe theſe 
wo2ds ; Thou haſt perjuredly preſented me at the viſitation be- 
fore F. S. Official. The Defendant pleadediNot guilty, and bez 
ing found againſt him, Jt was moved in Arrelt of Judge- 


ment by Finch; that foz theſe woꝛds an Action lies not: unte 
caue 


— 
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cauſe the woꝛds, Thou didſt perjuredly preſent me, &c. is no pꝛe⸗ 
ciſe charge that he was perjured; But being adjectively ſpo- peſt 447 
ken, they impozt not any ſuch ſlander ; As if one ſaith, Thou halt 

Thieviſhly taken ſuch things; It is not any charge, that he is a 

Thief, no2 is ſo flanderous ; So if one ſaith, Thou haſt dealt 
Treacherouſly, that Doth not charge him to be a Traytoz, Se⸗ 

condly, it is not chewn what thing he pꝛeſented, ſo as it may 

appear to the Court, to be within his charge, and pꝛeſentable by 

him; Otherwile,if he pꝛeſents a thing wherewith ye hath no= _ 
thing to do; It 18 d vain p2elentaticn, and no perjury in him, cr . FED 71 
And foꝛ both cauſes, Williams and Velverton held, that the Acti- 

on lay not; Foꝛ the reaſons befoze alledged, Fenner ſaid nothing 

thereto: UWherefoze,and becauſe the Poſtea was never returned, 
Judgement was appointed to be ſtayed Quouſque it ſhould be 

moved again. Afterward in Hill. Term. it was moved agam, Pop- 6 0 3 


ham being pꝛeſent; And reſolved that the Action lay not, and ad⸗ 
judged fo2 the Delendant. 


++ ++ ++ + Verſus. Boucher, 


| oo Impriſonment, The Defendant Juſtifies ; Foz that (4) 
the City of London is an ancient City; And that Sir Ro- 
bert Lee, being Major & Juſticiarius pacis within the ſaid City, 
commanded him being a Serjeant of the Mace, pro diverſis cauſis 
eidem Majori bene cognitis to impꝛiſon the Plaintiffe; Per quod, &c. 
and ſo Juſtifies; And it was thereupon Demurred. The Fitſt 
exception was, becauſe, it was not chewn that the Maioꝛ was 
Jultice of Peace by Preſcription, oz by Charter. Secondly, be- 
cauſe he jultifies the Arreſt by the Maioꝛs command, which be- 
ing out of his p2elence, ought not to be without warrant ; Is 
14 Hen, 7. is. Thirdly, becauſe he juſtifies the Arreſt by the 
Maiors command, pro certis cauſis known to the Maioꝛ; which - 
is not god; Foꝛ he ought to ſhew the cauſe of the impaſonment z 7: 2: $977 
So as the Court may adjudge, whether it were lawful oꝛ no: g 35 
Fo2 otherwiſe, there is no cauſe of juſtification, But Montague poſt 19: 
Reco2der anſwered, That although ſuch juſtification may be 
fo2 the Maio? himſelf in ſuch Caſe, becauſe he ought to Chew 
8 caule of Juſtification to the Court, he being pavy ; yet the 
erjeant oꝛ Officer is not pꝛivy, and therefoze his authority is 
not to be examined upon his impꝛiſoning any by the Maioꝛs 
command. But all the Court held, that foꝛ this point pꝛinci⸗ 
pally the Plea is not god; Foz although the Maioz oꝛ Magi⸗ 
ſtrate may ſend foꝛ any to examine him, and is not bound to ſhew; 
the cauſe in his Marrant, noꝛ the Officer is to know the cauſe 
(Foꝛ peradventure it may be foz Treaſon oꝛ Felony, which if it 
ſhould be diſcovered , the party might thereby eſcape; and the 
Examination ould not be made, and Juſtice be thereby de- 
frauded) vet when he is = befoze the Maioꝛ, and committed 
to 
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to pꝛiſon, then the cauſe is diſcovered : And when one is im- 
pleaded in an Action, he ought to ſhew the cauſe, otherwiſe the 
Plea is not god: But foz the other exceptions; they did not 
much regard them. And Judgement was given koz the 
Plaintiſte. 


The King verſus Sir Richard Wendman in the Exchequer. 


T was held by all the Barons, and (ſo they delivered the 

Law to the Jury; That where Anthory Bowen had a Sta- 

tute made unto him by Dir Rich. Wendman of 1000 l. & after- 
wards was a fugitive beyond the Deas in 27 Eliz.# after,befoze 
Office, returned, and releaſed this Dtatute, and Office is after 
found: That this releaſe ſhall not Bar the Bing; Foz he was 
intituled by the flight, and the Office is but an intoꝛming of him, 
and the Statute was in him befoze the Office, Decondly, it 
was reſolved, that the Queen granting the laid Statute inter 
alia to Conway,and liberty unto him to ſue it, in the name of the 
Quan and her ſucceſſozs, it is a god Warrant, and all pꝛo⸗ 
celle Chall be made in the Kings name, as ik there had not ban 
any grant thereof ; Uhereupon the Jury gave their Uerdict 
acco2dingly, 


Davie Baker verſus Gough, 


T Rover. The Plaintiſte as Farmer to the Loꝛd Abergaveny, 
brings the Action foꝛ certain Cozn in the county of Oxon, 
fo2 the triall of a Title of Land in the County of Monmouth; 
The Parties being at Iſſue, and tye Jury ready at the Barre 
to try it, The D nt pleaded, that this Jnquelt ought not 
to be taken; Foz that after the laſt continuance, and befoze Illue 
joyned , the fozeſaid Davie Baker was ercommunicated ; Ec 
profert the letters of the Biſhop of Landaffe, Oꝛdinaty of the place 
where the Excommunication was, teſtitying it,And the letters of 
Excommunication were entred upon » Plea, a bare date 4 Octob. 
3 Jacobi, reciting that'he was excommunicated foꝛ Recuſancie; 
whereupon the Plaintiſte Demurred : Becauſe he doth not 
chew in the Plea, noꝛ in the letters, when he was excommuni⸗ 
cated; a peradventureit might befoze the laſt be continuance,and 
then it is not any Plea ; And of that opinion was Williams; Foz 
every Plea dilatozy, oꝛ in abatement,ought to be certain to eve- 
ry intent: But a Plea in Barre certain to a common intent is 
god; And fo2 this point, he relyed upon 20 Hen. 6. 25. & 36 
Hen. 6. where it is ſaid, that the time of excommengement 
ought to be chewn, foz the reaſon aboveſaid. Allo it is not a⸗ 
verred by the Plea , oꝛ otherwiſe, that Davie Baker, the Plain⸗ 
tiff, and this Baker who is named in this ercommengement; be 


one and the ſame perſon, and he doth not ſay predict. And (Pop- 
m 
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ham abſent ) the other Juſtices would adviſe thereof ; And the 
Jury was adjourned untill the next day, when letters of abſo- 
lution were chewn foꝛ the Plaintiffe. But the Court held, that 
they were not ſufficient, becauſe they were after the Demurrer, 
and bare Teſte after the Jury returned; Alſo fo2 that they were 
under the Teſte of the Arch⸗Biſhop; whereas it ought to have 
ben under the Teſte of the ſame Biſhop who excommunicated 
him. But foꝛ the matter, all the Juſtices = ; that the Plea 
was not god, foꝛ the reaſon betoꝛe: Becaule the day of excom- 


mengement ought to be ſewn certain to the Court, whereby 


the Court might adjudge thereupon, and the time is Traverſa- 
ble. And fo2 the ſecond Exception, Popham and Williams held it to 
be ill; But the other Juſtices doubted thereof; But upon the 
firſt point, it was reſolved, that the Plea was ill: And there- 
upon, the Jury was taken, who found foz the Plaintiff, 


Jurdain verſus Steere. 


Jectione firme. Upon a Leaſe by Richard Blackalley and 
E& hriſtopher Blackalley fo2 3 years of the entire Land; Upon 
Not guilty pleaded,/The Caſe by the Evidence was diſcovered to 
be ſuch;Chriſtoph. # Rich. Blackally, # one Waltham, Daughter to 
Rich. * — foꝛ years; Waltham lets her part to 
Chriſtoph. rds Chriſtoph. Rich. joyn in this Leaſe to the 
Plaintiff; Ind he delares upon a joynt Leaſe by both, aud whe- 
ther this declaration were god, was the Queſtion. And Flemming 
Chief Baron (before whom it was tryed by Niſi prius in — 
county of Devon) overruled it, that the declaration was well 
maintained by this Leaſe : But notwithſtanding, to ſatisfie the 
Defendants Counſel,cauſed p Caſe to be dzawn up byy Counlel 
on both ſides, a Þ it ſhould be moved to p Court of Kings Bench, 
where » Caſe depended and if they doubted thereof,then the Re- 
co2d ſhould not be certified; And the Jury gave their Uerdict ac⸗ 
toꝛding to his opinion foꝛ the Plaintiff; And now this matter 
was moved : And Popham & Fenner held, that this Leaſe well 
warrants the declaration: Foꝛ upon the matter, they both let the 
entire; and upon this general Count, it is god. But Yelvercon 
t. Williams e contra, Becauſe the Court ſuppoſeth that both let 
the entire, as Joyntenants, fo ſo it is intended by the general 
Count, which appeares to be falſe : Fo they two let two parts 
joyntly ; And the one of them having a third part, as Tenant in 
common, let that onely, and ſo the declaration ought to have 
ſhewn the truth / and the eſpecial matter: And becauſe it is diffi- 
cult, they uſe in ſuch Caſe to make a Leaſe, and the Leſle to 
make a ſecond Leaſe, and the ſecond Leſſee to declare generally; 
And ſo all the matter Call come in evidence. WMheretoze Ad- 


journatur. 
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Gybſon werſus Searls, 


þ Jeftione firmæ. By the Plaintiff, Lelle of Richard Peacock 
agncat the Defendanr Leſſee of Gage; A ſpecial Uerdict 
was found: But becaule it was very large, and many ſeveral 
Deeds and Recoꝛds were to be eutred, and one point in Law 
(which was agred on both ſides to be the Caſe) would make an 
end of all, by direction of the Court and conſent of the parties 
a caſe was agredto be made and argued, without entring the 
Verdict, and accoꝛding to the reſolution therein, Judgment 
chould be entred: Which was ſuch; Leſſee of a Mannoz foz 99 
rears takes a Leaſe of tte Bayliwick of the ſaid Mannoz fo: 
21 years; And whether this taking of this Leaſe be a ſurren- 
der 02 determination of the firſt Leaſe of the Mannoꝛ, was the 
Queſtion; Ind it was argued by Doderidg the Kings Solici⸗ 
to2, fo2 the Plaintiff, that it was not a ſurrender ; becaule it is 
of another thing, of another nature, and may well ſtand with 
his Leaſe of the Mannoꝛ, and it doth not enable the Leſloꝛ to 
meddle with the Mannoꝛ during the firſt Term: But ik he had 
taken a Gꝛant of a Rent Charge, oꝛ Common, oz Eſtovers , oz 
any Parcel of the Mannoz, by a new Gzant, That had ben a 
ſurrender, as 21 H. 7.6. 18. And if he takes a Gzant of the 
Cuſtody of Parcel thereof , That peradventure might have ban 
a ſurrender , as 3 Eliz. Dy. is, foz he had there anew Jntereit 
in the ſame thing: But a Bailywick may well and with the 
other; Foz he ſhall have this diſpoſing of his own Rent, and o⸗ 
ther paiviledges which a Leſſee hath not. UWherefoze, dc. But 
Coke Attoꝛny General è contra: Foz being agreed, That if he 
take the Cultody, it is a ſurrender much moꝛe it is lo ; when he 
is made Baily : Foz a Baily hath a greater intereſt and autho⸗ 
rity to meddle, then he who hath a cuſtody, as appears 10 H. 7. 
21. And it is a rule, Quando aliquis per chartam aliquid accip t, 
omnia feciſſe videtur fine quo res eſſe non potuit, AS 14 H. 8, 15. 
37 H. 6. 17. I Leſſee foz years takes a new Leaſe for a leſſer 
Term, it is a ſurrender of the firſt : Ind Mich. 37 Eliz. in the 
Common Bench in Jeffes Caſe, it was adjudged, where Leſſæ foz 
60 zears takes a new Leaſe to begin 10 years after, it was ad- 
judged to be a ſurrender pꝛelenly, and Mich. 44 & 45 Eliz. in 
the Common Bench in Quare impedit, againſt Thompſon , where 
Leſſee foꝛ years of an Advouſon, was preſented to the Jdvouſon 
by the leiſo2 ; Jt was adjudged to be a ſurrender of his Term, 
And it hath been adjudged that ik a Copy-holder in Fe takes a 
Leaſe fo years of the ſame Land, it is an extinguichment of 
his Copy-hold in perpecuum : But if he takes a Leale foꝛ years 
of the Mannoꝛ, that is but a ſuſpenſion of his Copy⸗hold du⸗ 
ring the Term. Fitz. Nat. Br. 154. Ik a Coꝛoner be made She⸗ 
riff , it determines his office of Coꝛoner: And a Bailiff hath 
an 
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an Jutereſt in the Mannor, to make a Leaſe at will, as 
2 Ed, 4. 4. 3 H. 4.1, Mherefoe, Et Adjournatur, Vid. 
poſt. 196 er; 


—— — — 


Kenn Cerſus Drake, 


I Nformation upon the Statute of 5 Eliz. Becauſe he uſed the (9) 
Trade ok a Spurrier in London, not having ben Appzentite . 88. 
in that Trade, by the ſpace of ſeven years: After Werdict 
Exception was taken ; Becauſe by the Statue of 31 Eliz. The 
infomation ought to have been bzought befoꝛe the Juſtices of 

Peace, where the offence was committed, and cannot de : 247 
b2ought here, no2 in other of the Kings Courts: And of that paſt . 
opimon were Fenner, Yelverton and Williams : But they would 

adviſe ; Becauſe it was a common Caſe, and concerned many 
infozmations. 


Sir John Aſhburnham verſuas the Lord St. Juhn, 


Udita Querela. To avoid an extent upon a Dtatute made by (10) 

the Plaintiffs Father: The Extent being in the time of the C. 301 
Heir, ſuppoling the Land to be intailed, and ſo not extendable.” © ; 
The Defendant takes Jſue, that they deſcended unto him in = 794 
Fe, and Travers the Tail: And Jflue being joyned thereupon, 
it was found; That all was Fee (1 beſides 500 Acres, cc. 
—_—_— Plaintiff pzays to be Diſcharged foz thoſe 500 
Acres koꝛ that the Jſue which was tendered by the Plain- 
tiff, was, whether all thoſe Lands were entailed; it being found | 
in part againſt him, it is all one, as if all had been found a⸗ et et 
gainſt him who tendered it: and the finding of part to be en⸗ 
tailed is not material, noꝛ hall help him ; But in this Caſe the | | 
Extent is void, and he may help himſelf by Entry, aud have an . ' 22\)- 
Allile upon Difſeiſin, And all the Court held, that the Jſue | 
ought to be found fo2 the plaintiff, as he hath pleadedin every p '” 7: 
part, otherwiſe it is found againſt the Plaintiff iu all: #446: 72 
UWherefoze it was adjudged, that the Plaintiff chould take no- 
thing by his UUrit, 


Blunden verſus Wood, 


Po: of a Judgment in the Common Bench in Debt up- (11) - 
on an obligation, where the Defendant pleaded, That he de- 3 rf: 26 
livered it to the Plaintiff as an Eſcrow to be his Ded upon 
a Condition to be perfozmed, which wag not perfozmed , and ſo 
not his Deed, The Plaintiff replies, That it was delivered 
abſolutely as his Ped,and not as an Eſcrow,no2 upon any Con- 
dition; And thereupon they were at Jfue, and found foz the 
Plaintiff, and Judgment given upon the Yerdict, and — 
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thereo bzought and aſſigned upon the body of the Kecozd ; Fo? 
it was ſurmiſed, that it was not any Plea no2 iſſue ; and ſo the 
Judgment ought to have been upon the confeſſion, and not upon 
the Uerdict, and therefoze Erroneous ; And Williams laid, That 
the Plea was not god, to ſay, that the obligation was delivered 
to tte party himſelf as an Eſcrow : But yet being pleaded and 
admitted fo2 good, and Iſlue being joyned, and found falle, the 
Uerdict is god enough, and the Judgment well given. As 
where payment ts pleaded in Debt upon a Sill without acquit- 
tance, it being admitted, and tried againſt him who pleaded it; 
The Trial is good, and Juda ment ſhall be thereupon: And of 


Ho: that opinion was the whole Court; Uherefoze the Judgment 


was affirmed : But nothing was ſpoken by the other Juſhces, 
whether the Plea were awd oꝛ not. 


Lapworth ve: uuns 


12 Fo the taking of 20 loads of Uheat, ac. in Ey- 
thorp: The Defendant pleads to all the Treſpaſs, beſides 
two loads, Not guilty; Quoad them he pleads, That the Uill of 
Eythorp is within the Pariſh of Wapenbury, and that Tho. Lap- 
worth was ſeiſed in Fee of the Rectozy of Wapenbury, and Debi⸗ 
ſed it by his Mill in wating to the Defendant in Fa, and died, 
and that the Defendant entered; and that the Coꝛn was the 
Tythes ſevered, ac. So juſtifies : The Plaintiff , proteſtando, 
that Eythorp is not within the Pariſh of Wapenbury, pro placito 
dicit, that Tho. Lapworth was ſeiſed of the Kectozy in e, and 
thereof died ſeiſed without Illue; which deſcended to the Plain- 
tiff as his Couſin and Heir; TWhereupon he entered, cc. and 
Traverſeth the Deviſe; And thereupon they were at Jſſue ; And 
a Ven. fac. awarded to try thoſe two Iſlues, de vicineto parochiæ 
de Wapenbury : Ind the Jury found the Illue of Non culp. foz 
the Defendant,and the other Jſue foꝛ the Plaintiff ; And it was 
hereupon alledged in Arreſt of Judgment, Firſt, that the replica⸗ 
tion was nat god; Becauſe he doth not chew how Couſin ; And 
although it were but an inducement to the Travers, vet it ought 
to be alwayes god in ſubſtance, as 12 Ed. 4. is: Sed non allo- 
catur. Foz it being an Action of Treſpaſs is well maintainable 
by reaſon of the poſſeſſion, without making any Title in it. 
And although the Title which he makes in it, being but an in⸗ 
ducement to the Travers, is not fozmal:Jt is not material; Foz 
it is not Traverſable. Secondly , it was alledged, that this 
Ven. fac. de vicineto parochiæ Wapenb. onely , is miſaward- 
ed: Fo2 it ought to be as well de Eythorp as of Wapenb, 
Foz where there be two Jſſues riſing from both places, the 
trial ought to be per vicinetum of both places; and being other- 
wile, it is a miſtrial, and not ayded by any Statute ; But Ni- 
chols Serjeant moved, That it was god enough: Fo — 
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the Plaintiff in the Declaration ſuppoſeth Eythorp to be, and 
doch not chew it to be within the Pariſh of Wapenb. yet the 
Detendant by his Plea conteſeth it to be within the lame Parich, 
and eniicles himlelf thereto as Parcel of the Kectozy, where⸗ 
foze1t ſo appeareth to the Court; And then the Ven, tac. ig well 5 
awarded from the viciner. of the Pariſh, The Jflue alſo, by the I 
Not guilty pleaded, is found foꝛ the Defendant : Wherefoze if it . 
were not otherwiſe good, it is good enough by the Uerdict ; foꝛ | 
rhough ehe Defendant inthe one pare of jus Plea confſſerh thae 

though the Detendam in the one pa | t 
Eythorp is within the Pariſh of Wapenb. yet that Gall not help 
this Trial; fo the firlt Plea of Nat guilty 18 Diſtinct by it ſelf, 
and the Jſlne is jorned upon it; Do there is quaſi an end 
thereof. The ſecond part of the Plea is alſo diſtinct from the fit, 

and hathnot any relation thereto, and nothing which is therein 

Gall aide the Plaintiff, quoad the Trial uf the firſt ; But they 

be as ſeveral Pleas to ſeveral Actions ; But peradventure ſuch 

a confeiſion in one entire Plea would have helped him: But as 

it 18, it is not god; And of that opinion were Fenner and Willi- 

ams. Ind although the Defendant is found Not guilcy,as to this "WE * 
J ſuc; jet that doth not help; Foz being a miſtria it is as a void 

Crial of tat JTue ; And quoad that point, all the Court _ 

But fo2 the urſt point Yelvercon doubted ; yet notwithſtanding, 

by the aſſent of the whole Court, Jt was adjudged afterward 

to be a miſir.al, and a Ven. fac. de novo wag awarded, to try the goto : 55 


ſam? J..es, 


Myn verſus Cole. 


a eſpaſs. Foꝛ entring into his houſe, and taking of his gods. (13) 
Tye Defendant pleads , quoad the goods » Not guilty; 

Quoad the entry into the houle , that the Plaintiffs Daughter 

licenced him, ac. and that he entered by that licence. The Plain⸗ 

tiff ſaith, Quod non intravit per licentiam ſuam. And Jſue joyned 

thereupon : Ind foꝛ the firſt Iſlue found fo2 the Defendant; Ind 

fo2 the ſecond Jſſue found fo2 the Plaintiff ; That he did not en⸗ 

ter by licence, and Damages aſſeſſed to 80 l. UMhereupon it was 

moved in arreſt of Judgment, that he ought to have traverſed 
the licence, and not the entry by the licence : Fo2 that is pregnant , . 24%. 
in it ſelf, and an ill ue; And he ought to have traverſed the os e. 
entry by it ſelf, oz the licence by it ſelf, and not both together; And 3 
of that opinion were Williams and Yelverton. Vid. 10 Ed. 4. 14 wh 
H. 4. 32. Popham agred, that the Jſſue was ill it it had been at 
tge Common Law; But being tryed , it is made god by the 
Statute of 32 H. 8. whichaides misjoyning of Jſſues ; Fozan = 
Iſſue upon a Negative pregnant is an Jfſue ; per quod Adjouun- (43 &þ 
natur. 


* 


Draper 


— 
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14) 
gel. O- 


Ho: > 


2: F. $56) 


ge. von. 


Draper verſus Raſtal. Paſch. 44. Eliz. rot. 


Ebt, fo2 391. 12 8. in the Debet and detinet; Foz that he 

ſold thzee Nozthern Clothes for 66 l. monetæ Flandriæ 
adtunc currant in Middleburgh, Quæ quidem 66 1. monetæ Flan- 
driæ tempore emptionis, &c. àmounted to 391. 125. monetæ 
Angliæ, ſolvend. upon requelt ; And that he had not payed the 
391. 12s, unde Actio, &c. The Defendant pleaded Noa debet, 
and found foz the Plaintiff Quod debet, and Damages aſſeſſed 
to 12 d. and Coſts to 53 8. 4 d. And it was moved in Arreſt 
ol Judgment, that the Declaration was not god: Foz he ought 
to have made his demand accozding to his Contract, viz. 66 J. 
monetæ Flandriæ attingent: to ſo much of Engliſh money: Foz 
otherwiſe if he demand ſo much Engliſh money, it doth not ap⸗ 
pear to the Court, but that it may be moze , then ſo much of 
Flanders money will amount unto ; And if he Could have 
Judgment accoꝛding to his demand, the Defendant might 


be p2ejudiced ; Foz he cannot traverſe the value alledged. Alſo 


the Jury upon the Trial ought to have inquired of the value 
of the money; ſo as the Court might know how to give cer- 
tain Judgment. And although in Ozginal Writs purſued 
out of Chancery, The courle is to demand ſo much of Eng- 
liſh money > That is, Becauſe they have another fozm in the 
Chancery ; yet in ſuch Caſes the Declaration ought to be ſpe- 
cial to demand ſo much of Flemiſh money, amounting to ſo 
much of Engliſh money; And the Judgment ſhall be accoꝛd⸗ 
ing to the Declaration, to recover the money as he declares 
vel valorem inde, which ſhall be tried by a Jury what it is. 
Vid. 9 Ed. 4. 49. 34 H. 6. 12. & 11 H. 7. 5. where debt 
was bzought fo2 five Muarters frumenti ad valorem five 
Marks; The Judgment was to recover frumentum , oz 
the value, 21 Ed. 4. 38. Book of Entry fol. 157. & 37. & 
38 Eliz. rot. 524, in B. R. betwixt Bagſhaw and Playn, where 
Debt was brought koꝛz 481. 8 8. monetæ Flandriæ, attingent: 
to 40 l. 28. Engliſh money, againſt an Erecutoz ; He plead- 
ded plene adminiſtravit, and found againſt him: the Judg⸗ 
ment was, that the Plaintiſt chould recover debitum uw 
&um : And Erroz being bꝛought in the Exchequer Cham- 
ber, Judgment was there Reverſed ; becauſe the Jury did 
not inquire of the value of the Flemiſh money, no2 that a Urit 
was awarded to inquire of the value: and the Court might not 
know the value; And they would not believe the ſurmiſeof the 
party : But notwithltanding theſe reaſons , The Court gave 
Judgment fo2 the Plaintiff, Foz they held no difference be- 
twirt an Action bꝛought by Oziginal Uirit, and by a Bill; 
But in both, The Plaintift (all demand the ſumme ac- 
coding to the Engliſh money. And if he demands it _— 
vile, 
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wiſe then it is in truth, The Defendant may therein plead in 
abatement, and ſo help himſelf, And the Uerdict having found 
that he owed ſo much as he demanded , there ought not to be 
any further inquiry of the value: Wherefoze it was adjudged 
foz the Plaintitt. 


Sir Francis Knowls verſus Beckingſhaw. 


Po: of a Judgment in the Common Benth, in Action ar 779- (15) 

ver. The Crroz alligned was: Foz that the Action being, , 199: 
bꝛought in the time of Q. Eliz. and the parties then at Jſſue, 
and a Ven. fac. returned ; Afterward in this Kings time an 
Hab. corpora was awarded with a Tales, which recited, Quod pat 164: 
habeat corpora Jurator, ſummonit. in Curia nuper Regin. Ind be- ! / 
cauſe the Juroꝛs were never laid to be ſun in C.Reign 
(foz the Ven. tac. was the firſt Pꝛoces, which is not any ſum- $199 
mons) it was therefoze fo2 this cauſe held to be Erroz, and the 20 197 
Judgment reverſed , although this Erroz was in Judicial , 2 99 
Pꝛoces; And it is not aided by the Dtatute of Jeofailes 32 H. 8. 
no2 18 Eliz, Foz the one Pꝛoces ought to warrant the other, 
which was not done here; Foz it cannot warrant this Tales: 
Uherefoze it was reverſed, 


Sir Michel Dormer verſus Chambers, 


F-Rror of a Judgment inthe Common Bench in Debt: Che Er- (ic) 
roꝛ aſſigned. foz that the Plaintiff ſued as Adminiſtratoz : 
And in the firſt Declaration it is not erpzefſed by whom the a4 . 
— 54 5 but al * . lekt = 
in koꝛ the name of t nary ; wherein the mant 
parled : And after the Jmparlance the Plaintiff Declateb de 
novo, as the coutſe is in the Common Bench; And in that, the 
ſaid fault was amended, # the Declaration made perfect ; And 
the Defendant pleaded to Jſfue, and found againſt him, and 
Judgment acco2dingly ; And it was held by Fenner and Yelver- EIS - 
on to be Erro2. Fo2 the firſt Declaration is the material De- pt: 1996 
claration, and Judgment is given thereupon ; And the ſecond 

is but ot kom: And the firſt being ill, is not aided by the ſe- v7. 
cond ; But if the firſt were good, and the ſecond ill, it ould be po 16S; 1 
amended : becauſe it is but the default of the Clerk in not 

making it accoꝛding to the foꝛmer. Williams held, that the 

ſecond Declaration being god, the pleading is upon it, and 

the Judgment god, And the firſt is, as if there had not ben 

any Declaration at all. So it was adjudged in this Court, 

Where the firſt Declaration was in Debt upon an obligation, 

5 Feb. and the ſecond was an obligation Dated IE. 0 
15 Feb. and the pleading and Judgment was thereupon, 


and Erro2 thereof bzought > That it was gosd, and the 
N Judg- 


> 1 


— — 
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Judgment affirmed: Foz it was held as a Declaration with- 
out an oziginal,which being after Uerdict,was aided ; Do here; 
UWherefoze Adjournatur, 


Kemp -rſus Houſegoe. 


(17) Ction upon the Caſe ; Uhereas he being a Juſtice of 
ee > I Peace, ac. The Defendant ſpake of him theſe wozds,Ma- 
| ſter Kemp is a Basket - Juſtice, a partial Juſtice, I will give him 
five pounds every — for his gifts, for Juſtice- matters: After 
Verdict fo2 the Plaintiff, Exception was taken in Arreſt of 
Judgment; That fo2 theſe wozds an Action lies not: But 
Feiner and Williams being onely there, held, that foz none of 
the woꝛds beſides the wozds partial Juſtice, any Action lies: 
/-f-:223- Foz one may take pꝛeſents of vicualls without offence : 
x But the wozds partial Juſtice touch him in his Office, and 
- 2 DO is __ a cozruption in him; and fo2 them the Action 
> le +. 


Brook verſus Sir Hen, Montague Recorder of London. 
Trin. 3 Jac. rot. 


(18) Ction fo2 woꝛds; Foz that the Defendant at ſuch a plate in 
- ® Surrey ſpake theſe wozds of the Plaintiff > That he was ar- 

raigned and convicted of Felony, &c. The Defendant pleads, that 

p Plaintiff at another time bꝛought kalle Impꝛiſonment againſt 

I. S. one of the Serjeants of London, who jultified by Mar⸗ 

rant from Sir Nich. Moſeley Majoz of London, foꝛ Arreſting him 

to find ſureties foꝛ the god behaviour; And they were thereupon 

at Idue, and found againlt the Pla » who bꝛought an At⸗ 
taint ; And the Defendant being conſiliarius & peritus in lege, was 
retained to be of Counſel with the Pety Jury; And in Evidence 

at the Trial in London, ſpake thoſe woꝛds in the Declaration, 

and ſo Juſtifies ; Ind Velverton and Coke Attozny Gene⸗ 

3 ral being of Counſel foz the Defendant: The Court reſol- 
* >" ved, That the Juſtification was god: Foz a Counſelloz 
fd 424" in Law retained, hãth a Paiviledge to infozce any thing which 
#76-:2: is infouned unto him to2 his Client, and to give it in e- 
fff 1.72* . vidence, it being pertinent to the matter in Queſtion, and not 
to examine whether it be true oꝛ falſe ; but it is at the pe⸗ 

ril of him who infozms it: Foz a Counſelloz is at his pe- 
ril to give in Evidence that which his Client informs him, 
being pertinent to the matter in Mueſhon;otherwiſe Action up- 
on the caſe lies againſt him by his Client, as Popham ſatd ; 
= But matter not pertinent to the Jſſue , oz the matter in 
At zd. Mueſhon, he need not to deliver: For he is to diſcern in his dif- 
cretion what he is to deliver, and what not: And al⸗ 


though it be falſe , he is excuſable , being pertinent — oe 


—— 
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matter: But if he give in Evidence any thing not material to 
the Jſlue , which is ſcandalous; Ye ought ta aver it to be 

true, otherwile he is puniſhable ; Fey it hall be intended as 

ſpoken maliciquſly and without cauſe ; which is a god ground 

#02 an Action. Do if a Counſelloz object matter againſt a wit- 

neſs which is llanderous : It there be caule to diſcredit his teſti _ ? 
mony, and it be pertinent ta the matter in Nueltion , It is ju- n 
ſifiable what he delivers bYJnfozmation, although it ve falſe:ſo by : 
here it is material Evidence to pꝛove him a perſon fit to be bound / 29-77" 
to his god be havioꝛ , in maintenance of the firlt verdict ; There- 

foze his iultification good: And Coke cited a caſe 27 Eliz. where 

Parſon Prick in a Dermon recited a ſtozy out of Foxes Marty- 

rologie, That one Greenwood, being a perjured perſon, # a great 
perſecutoz,had great plagues inflicted upon him,# was killed by 

the hand of God; whereas in truth he never was ſo plagued, and 

was himſelf p2eſent at that Sermon: And he thereupon bzought 

his Action upon the caſe, foz calling him a perjured perſon. And 

the Defendant pleaded Not guilty : And this matter being dil⸗ 

cloſed upon the Evidence; Wray Chief Juſtice delivered the Law 

to the Jury ; That it being delivered but as a ſtozy, and not 

with any malice 02 intention to flander any, he was Not guilry 

of the woꝛds maliciouſly,and ſo was found Not Guilty, 14 H. 6. 

14, 20 H. 6. 34. Ind Popham affirmed it to be god Law, when 

he delivers matter after his occaſion as matter of ltozy, and not 

with any intent to flander any: UWheretoze fo2 theſe reaſons, it 

was adjudged fo2 the Defendant, 


Whitlock ver ſus Horton. Trin. 2 Jac. rot. 1996. 


E Jectione Firmæ. Upon q ſpecial Uerdict the caſe was ſuch; Ma- (19) 
ry Milton and Eliz. Writlock, being Joyntenants foꝛ life, Mary g. >>6: 
Milton by Indenture betwixt her and the Defendant, Covenant- . e. 
ed, granted and agreed, with the Defendant; That he ſhall, and maß 7 
have hold and enjoy, from and after the death of Eliz Whitlock , the 
moity of all thoſe Lands called 4ptoſts which ſhe holdeth in joynture 
with the ſaid Eli. for 60 years, it ſhe the ſaid Mary (hal ſo long live; And 
doth demiſe & grant the other moity of the ſame Lands from & after 
the death of the ſaid Mary for 60 years;ifſhe the ſaid Zliz, ſhall ſo long 
live, Eliz, ſurvives Mary; Ind whether this were a god leaſe a- 
gainſt M. foꝛ any part, was the Queſtion: And after argument at 
the Bar by Tho. Ry ſden foꝛ the Plaintift, who claimed under Ma- 
ry; & by Doderidge Solicitoꝛ General, c Wyat foꝛ the Defendant; 
It was reſolved, that this leaſe was not gwd foz any part. At , , / 
was firlt reſolved # agrerd by all the Court, that it there be tb 
Joyntenants foz life, # the one makes a Leaſe foz years to begin 
atter his death, it is god to bind 47 companion as it was reſol⸗ 
ved befoze this time in the caſe of Harby and Balton; Foz as if iy 
he makes a Leaſe — fo2 years , it (hall bind his eff * 
2 com⸗ 


— 
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companion, as 3 Eliz, Dy, 182. is; Do it is where he makes 
a Leaſe to begin at a future day. Secondly , it was reſolved, 
That the wozds Covena t, grant and agree, That he ſhould 
have the Land, fo2 ſo many years, are apt woꝛds to make a 
Leaſe to2 years, and enure as a Leaſe, Thirdly , that by the. 
firſt woꝛds, it was a god Leaſe from Mary of her own part: 
But that never : becauſe ſhe did not ſurvive Eliz. And 


tt is to Commence after her death, and to continue koꝛ 60 years, 


if Eliz, tives ſo long, which never hapned by the I of God: 
And this Leaſe is void as to Elizabeths part, Foz the had 
no power to let, oz charge that, oꝛ to contract foꝛ it; And 
when the by the firſt part of the Indenture grants and agrees, . 
That tie Defendant ſhall have the moity of the Land which 
the holds in joynture-, that rs, her part which the hath power 
to let; and therefoze che cannot contract foꝛ the reſidue { And al- 
though the ſurvives, it is not material, and the woꝛds are, ſhe 
let the other , that is, all which the let not befoze, and that is 
void ; Foz che had no power to meddle with it: TUherefoze it 
was adjudged fo2 the Plaintiff. 


Lancaſter verſus Lowe. 


Por of a Judgment in the Common Bench in Quare Impe- 
dit per Lowe werſus Lancaſter , and the Biſhop of L. At the 
firſt day of the retnrn of the Uirit of Quare Impedit, An Eſſoigne 
was calt by the Biſhop in this manner, J. Epiſcopus L. Eſſoigne 
verſus Low, and ＋ 7 thew in what Plea ; And the other Be⸗ 
fendant appeared; Ind afterward the Biſhop at the day of the 
Adjourn of the Eſſoigns appeared and pleaded ; That he did not 
claim any thing but as Oꝛdinaryʒ and the other pleaded toJſfue, 
and tryed againlt the Defendant ; That the Church was full ok 
the pꝛelentmeut by the Queen of one Boſwel, pendant le brief; wher⸗ 
upon a VUrit was awarded to the Biſhop,to admit the Clerk of 
the Plaintiſt a to amove Boſwel; And the Defendant,# Biſhop in 
Miſericordia. And hereupon a UUrit of Erro2 was bzought in 
name of the Biſhop, and Lancaſter Jncumbent ; And the Jncum- 
bent onely aſſigned the Erroꝛs. Furſt, that this Eſoigne is not 
well entred, Fo2 it is not entred in what Plea, ſo as the Plea 
is diſcontinued as againſt the Biſhop, which is not aided by the 
Statute of 32 H. 8. Although it be a Trial; Foz the Trial is 
not againſt the Biſhop , but onely againſt the Jncumbent ; And 
the}Blea being Diſcontinued againſt the one, it is a diſcontinuance . 
againſt both, and not aided : And ok that opinion were Williar's . ; 
and Fenner; That it is ill and not amendable: Foz there is a 
difference when the Eſſoigne is lo ill calt at the firſt day when the 
UUrit1s returnable , that is not amendable: Foꝛ it is not the 
Default of the Clerk: Fo2 he had no Recozd befoze, whereby he hin 
might know in what manner to enter the Eſſoigne; And the par⸗ 
ty ought to take herd it be well entred: But the Eoigne — 
a 
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after the apparance of the Parties, if it be miſentred in the 
names of rye Parties oꝛ in the Action, oꝛ, ac. That is amendable; 
Foz it is but matter of fozm, and the Clerk hath a; Kecozd be- 
foze him to direct him how it chould be, 2 Hen. 4. 4 Ed. 4. 3 Hen. 
7. 37 Hen. 6, 4. 33 Ed. 3. Dam. 38. But Yelverton held, That 
it is very wen amendable, foꝛ it appears in what Action, by the 
apparance of the other; And to that opinion Popham intlined: and 
it it were not amendable,yer it is atded by the Statute after tri⸗ 
al againſt Þ other. A ſecond Erroz aſliqned was, becauſe a UWric 
was awarded to remove Boſwel, ho is not Party to the Suite, 
but comes in, pendente lite, and that without any Scir. tac. ſued a= 
gainſt him. And Popham, Fenner and: Williams held it to be Er- 
ro2, foꝛ thereby Judgement is given againſt a Stranger, who 
is not Party to the Duite ; And he is to be removed, without 
anſwer; And although the Jncumbent being named in the Nuit, 


e, 4 


he and every other who comes in pendente lice, iS to be removed ; 46: 67 C. F 
yet that cannot be by woꝛdg in the Judgement: But if upon a U- 220 
Crit awarded to the Biſhop,he returns that an other Jnctum⸗ „ £! $2:a: - 


beat is in, by the preſentment of the Defendant; o2 of any other, 
endente Brevi, A Scir. tac. ſhall be awarded againſt him, to an⸗ 
er why he Could not be removed; Do he ſhall not be put out 
without anſwer : And in a Quare impedit, if the Odinary be not 
n:med, he may pzeſent by Lapſe, if the fix moneths incur pen- 


gib ie d 
#/49 : 2697 72 


dente Brevi. But being named: he cannot take eofany +: 244 6: 
Lapſe ; but ought to ſæ that the cure be ſerved, by allowance +: c* +2: 4: 
ont of the p2ofits to be taken by ſequeſtration ; And as he ts ee 207: 


bound that he (hall not take advantage of any Lapſe, ſo the 
Metropolitane and the King are bound; Foz no Laple being 
againſt the O2dinary, there cannot be any Lapps againſt them; 
and ſo Coke cited it to be adjudged in one Dukes Cale. And Pop⸗ 
ham ſatd, The courſe to ſtop Strangers from pzeſenting penden- 
te Brevi, is, after a Quare impedit is Depending to ſue a Ne ad- 
mittas to the Biſhop ; And if the Biſhop then admits the Clerk of 
any other, hanging that Suite, and the Plaintiſt recovers, he 
Gall have a Quare incumbravit, and tyereby removes any who 
comes in, hanging the UUrit, by whatſoever title he cemes in, 

and (all foꝛce him who hath right to recover by Quare impedit. 


But if he Sues not ſucha Writ of Ne admittas, if then the Jn- v 6: 6 


cumbent of a Stranger (ould come in, by — title, pendente Bre- 
vi; he ſhall Barre him in a Scir. tac. and ſhall hold it. IndFere 
as this Caſe is, the Jury find, that Boſwel came in. by yp Q 
preſentation pendente Brevi ; And it ſtands indifferent by what 
title the Quen preſented : foz if ſhe pꝛeſented by Lapſe, the hath 
not any title; and if che pꝛeſented by any other title, it ought to be 
diſcuſſed befoze the Jncumbent be removed; which is the reaſon 
that in a Quare impedit, the Jury ought to enquire of 4 things- 


1. Of the value of the Church. 2. Whether the Church were #5- 6: 49 — 


full, oꝛ not. 3. By whole preſentment, 4. By what time. 107 


% 
= 


li 
it 
[ 


— — 


94 Termino Michaelis Anno tertio 


if the Jncumbent of the Dekendants pzeſentation be in, by ſir 
monetys, being pꝛeſented befoze the Urit bzought, he ſhall not 
a 2 be removed, if he be not named in the Action: But if he be pꝛe⸗ 
10 G gig, ſented by the Defendant pendente Brevi, he ſhall be removed: but 
not if he be pꝛeſented by a Stranger without a Scir. fac. Vid. 
7 Hen. 4. 31. 19 Hen. 6. 33. Long 5 Ed. 4. 150. Dyer 206. 277. 
Uherefoze the Judgement was reverſed. But it was after- 
ward moved, tyat this Erro2 was not well aſſigned ; Foz it 
was aſſigned by one of the Plaintiffs onely, in the Writ of Er- 
roʒ, there being two Plaintufs without ſummons and ſeverance; 
Foz the Jncumbentiole aſſigned the Errozs, and ſued the Scir. 
— ad — — — — _— — 
ſigned the ſame Exroꝛs; the Defendant pleaded In nullo e 
, Erratum unto them: And fo2 this cauſe all the Court held, that 
this allignement of Errozs by one of the Plaintiffs onely, was 
ill, and all the Plea was diſcontinued,and not aided by the ſecond 
„, Alſignement atter ; And ſo it was ruled in the Cale ot the Lozd 
= CEA -» Cromwel and Andrews; where Andrews and nineteen others 
bdzought a Uiritof Erroz of a Judgement in an Alliſe againſt 
them, and Andrews onely aſſigned the Errozs , the others not 
being ſummoned and ſevered; And foz this cauſe ruled to be ill; 
and execution was awarded. Do in another Caſe prim. 2 
betwixt Joans and Dixon; Uhere Joans and the Arch-Bt 
ok York , ſued a Writ of Erroꝛ of a Judgement againlt them, 
» And Joans onely aſſigned the Erroꝛs, and therefoze held to be ill: 
- Doherefo2 this cauſe the Writ of Erro21s to be diſcontinued , 
And the Judgement was not reverſed acco2ding to the koꝛmer 
rule; But a new Writ of Erro2 was afterwards bzought, 


Loffe verſus Kelbridge, Hill, 2 Jac. rot. 2214. 


(27) QCir. fac. againltthe Defendant as Bayle foz on? Liccler, in an 
Action btought in Lynn: The Caſe was, that in Debt foz 
70 l. by the Plaintiff againſt Lyttler, pꝛoteſſe of Capias iſſued a- 
gainlt him, directed to the Derjeant of the Mace there, who re- 
turned Cepi corpus; and that the ſatd Littler, Secundum conſue- 
tudinem Ville prædictæ invenit ei ſecuritatem, viz. one Hearin 
(who was dead) and the ſaid Kelbridg ad comparendum; and if 
he were condemned, to ſatisfie the Debt, o2 to render himſelt to 
paM. And it was lo farre p2zoceeded in the laid Court, that 
Judgement was given foz the Defendant , and thereupon 
CUrit of Erroꝛ bzought, and the Judgement reverſed : And now 


becauſe Lictler did not pay the Debt, noꝛ render himſelf to pꝛiſon, 
this Action was bought, and it was thereupon Demurred , 
and moved; Firſt, that this Bayle found befoze the Derjeant, 
although it were alledged to be Secundum conſuetudinem villæ, 
42. 6 ts not god; Fo? the Bayle being matter of Recoꝛd, cannot be 
: he, ound bekoꝛe any but the Judge of the Court; But the —_— 
02 


— — 
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foz apparance onely may be taken by the Serjeant; And of 
that opinion was the whole Court, and that foz this cauſe the 
Bayle was not chargeable. Decondly,it was alledged that this 
Bayle was diſcharged by the Judgement, being given foz the 
Puncipal inthe Jnferioz Court: Foz the Bayle is, If he be 
condemned in that Action in the ſaid Court, &c. And here he was 
never condemned in the ſaid Court, but is diſcharged,and there⸗ 

by the Bayle is altogether — And h the Judg⸗ 
ment be reverſed, and the Puncipal made chargeable, yet that is 
onely fo2 him, and doth not make the Baile ( who is Collateral 
thereto ) to be chargeable: Sed non Allocatur. Foz the Court 
held, when the Judgement is reverſed, It is as if that Judge= - 
ment had never been given, f as if at the firlt the Pꝛincipal had # 
been condemned in the Jnferioz Court; and the Bayle as well 114: O80: 
chargeable thereby. as if the firſt Judgement had ben 7 koꝛ 

the Plaintiff in the Jnferioz Court. But foz the firſt caule, it was 

adjudged againſt the Plaintiff, 


Sturges verſus Judkin, 


EHu, Impriſonment. Suppoſing the Impriſonment apud Wheſ- (22) 
ton: The Defendant Jultifies by reaſon ot᷑ a Warrant upon 

a Capias out of þ Common Bench directed to the Sheriff of Suff. 

made at Bury, t. The Jfſue was here, De ſon tort demeaſu; f 

— — a Ven. fac. was awarded de vicineto de Wheſſon onely; 

And after Uerdict foꝛ the Plaintiff, it was alledged in arreſt 

of Judgement, that the Trial was ill ; Foz the Venue ought i 45:6: 

to have ban from Bury and from Wheſten, and not from one of # «6 #: 

them onely ; And of that opinion was the whole Court. Uhere- 

fore Ven, fac. de novo was awarded, 


Halls Caſe. 


Hal was Endicted befoze the Cozonoz of D. of Murder; (23) 
Exception was taken, becauſe the ſtroke was layed to be 

Super ſiniſtram partem lateris, &c. And he doth not chew in what . 41-0: 

part, and ſo incertain. But the Court held it to be certain e⸗ v -» 

nough ; foz latus is a place known, hae... 


Quarles verſus Searle. 


Rror of a Judgement given in Havering Bower. The Erro: (24) 
Een n ina Replenm bought — 0 
uppoleth the taking to be apud Chelridg, in a place called Collier; 

and he doth not ſay Infra Juriſdictionem curiæ. The D 

pleads that he twk them in another place, Abſque hoc, that he 

cvs them in that place; And they were thereuponat Jſue, and: 
found foz the Plaintiffe, and Judgement accozdingly, and Er= - - . 2 

roʒ - 


FIG 
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roꝛ thereof bꝛouizht, becauſe the declaration was not that the 
place of the taking was intra Juriſdictionem curiæ, &c. But it 
was anſwered by Foſter Serjeant; That foꝛaſmuch as Havering 
Bower was in the margent, it is to be intended to be there, un- 
lelle the contrary were Gewn; Ind of that opinion was Williams, 
who laid, That ye was eſtopped by bringing this Trit of Er- 
rot, fo2 he thereby affirms the Jurisdiction; Otherwiſe the 

udgement is void, and he nerd not any Uirtit of Erroz, But 
»opham, Yelverton and Fenner è contra; Foz it being a pꝛivate 
Jurisdiction,ought to be eſpecially Chewn to be within it, other- 


. f of: 54:16 >: Wile the Court all not intend it; But where a county is inthe 


; 
— 
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* 
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margent of a declaration, and the Treſpaſle oꝛ thing is alledged 
to be done apud D. and he doth uot (ew in what county D. is, 
yet it is well enough, becauſe it chall be intended to be in the 
ſame county which is in the margent ; foz a general intendment 
Gall there ſerve, as 34 Hen. 6. But intendment ſhall not be 
where a particular Uull is in the margent to give Juris diction 
to an Jnterioz Court, to take away the Jurisdiction of Dupe- 
ri92 Courts, without chewing it: And although Urit of Erroz 
be b2ought, yet that doth not affirm the Juris diction of the ſaid 
Court; no2is any aſtirmance, but that it may be ſaid to be a 
void Judgement, and yet the Urit of Erroꝛ well lies of a void 
udgement, And Popham laid, that he hadſeen a god peſi- 
» Ed. 3. the od Staffords Caſe , where Writ of Erroz 
was bꝛought in this Court , of a Audgement given befoze com- 
miſſioners in Plea of Land. One Erroꝛ aſſigned was, becauſe 
ore wag not any Summons awarded, accozding to the Law 
the Land. Ind another Erroz, becauſe a Commiſſion was a- 
warded foz the trying of a Title to Land, and tryed befoze 
them, where it ought not to be tryed by the Law of the Land 
but upon an original Writ, And fo2 this cauſe, it was Re⸗ 
verſed ; And the ſpecial cauſe of the Reverſal entred upon the 
Keco2d ; So although the Judgement there was merly void; 
vet a UUrit of Erro2 was maintained upon it. 


Adams verſus Goole. 


Jectione firmæ. Of a Leaſe, 6 Septemb. 2 Jac. And that he 
was poileſſed untill the Defendant Poſtea, ſcilicet 4 Septemb. 
2 Jac. Ejected him. The Defendant pleaded Not guilty; and 
after Uerdict, it was moved in arreſt of Judgement, that the 
declaration was not god; Foz the Ejectment is alledged to be 
made two days befoze the Leaſe, which cannot be; UWherefoze, 
Ac, But Fenner, Yelverton & Williams (abſente Popham) held the 
declaration to be god enough: Fo2 when the declaration is, 
that he was poſſeſſed Virtute dimiſſionis quouſque poſtea ſcilicet 4 
Septemb. 2 Jac, he was ejected, Thoſe words ſcil. 4 Septemb. 
2 Jac, are impoſſible and repugnant ;. Ind the Poſtea ejecit — 
we 


— 
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well 228 as the Caſe is, 20 Hen. 6. 15, where the Continu- fes /72-* 
ando of a Treſpafle is alledged to be untill the day of the Urit 
purchaſed, viz. ſuch a day, which was falſe recited; Jt was held 

there, that the viz. was void and idle, becauſe the day of _ 

the Wit purchaſed was certain enough, which appeared of ,./... 77 
Reco2d; and the other being contrary thereto,was void: But they / 

would adviſe, Et Adjournatur. Note, there ſeemeth to be a great 

difference betwixt the Caſes; For there the ſcilicet is ſuperfluous, and 

being repugnant is meerly void; But here the Poſtea without the 

ſcilicet is void: For then there is not any day of Ejectment ſhewn, 

which ought to be expreſſed to be before the Action brought: 
Wherefore, &c. And afterward, as I heard, It was adjudged accor- 

dingly for the Plaintiffe : And in Trin. 15 Fac. rot. 199. betwixt Teſ- 42.0: 
mond and Fohns,where Trover of goods was ſuppoſed to be 3 Mui, and pe | 

the Converſion was ſuppoſed Peſtea ſcil. I Maii the fame year, which 
was before the loſſe, yeradjudged good: And in this Caſe, this preſi- 
dent of the Ejectione firme was cited and affirmed for good law. 


Juſtice Williams verſus Vaughan. 


S Orr. fac. againlt the Defendant as Sayle toz one Couch; The (45) 
Scir. fac. recited, that J ent was given againſt Gouch : 

in Debt; And that he had not paid the condemnation, no2 ren o 77© 

dered himſelf to the Parſhalſey accoꝛding to the Bayle ; The 

Defendant pleads , that the Pzincipal was dead befoze the 

Scir. fac. bꝛought; and thereupon the Plaintiſte Demurred: 

Becauſe he alledgeth not when he died, no2 that he died, be- fried 

foze the Capias awarded againſt him; And the whole Court 

foz this cauſe held the Plea tobe ill, And although exception 

was taken to the Crit of Scir. fac. becauſe it is not mentioned 

therein, that the Capias was awarded; yet it was held to be /, >< 

gud enough: And the Clerks ſaid, their courſe is oftentimes . fa. 4 

to omit it inthe Scir. tac. And the Court | oy that the courſe 

— — 02 omitting it is god enough; Foz it is not of neceſſt- 

y to be recited, 


Elizabeth Hargrave verſus Richard Rogers. 


Dede foz 601. Foz that he and John Woodbridge and Wil- (27) 
liam Rogers, in Mich. Term. 42 Eliz. in the Common Bench, 4. 
Et quilibet eorum Manuceperunt, & quilibet eorum Manucepit, viz. 
the lald William Rogers in 120 l. and the ſaid Richard Rogers 
and John Woodbrige in 60 1, That the ſaid William Rogers 
within eight dayes poſt monitionem ſibi by the (aid Eliz. oz her 
Attomey given, ſhould appear befoze the Quens Juſtices of = \ 
the Common Bench by himſelf, oz Attozney upon an Action of 
Debt of 60 l. to be ſued by the ſaid Eliz. againſt the ſaid Wil- 
liam Rogers, befoze Octab. a following, and there to 
anſwer 
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anſwer ; and if he were condemned, to ſatishe her the laid Debt 
and Damages, o2 to render himſelf to the Fleet: Which lumme 
of 60 l. Uterque Manucaptorum recognoviſſet to be levied of 
his Lands and Chattels, #c, And alledgeth in tacto, that 28 
Novemb. 42 Eliz. She bought a UUrit of Debt of 60 l. 
out of the Chancery againſt William Rogers retornable in the 
Common Bench, Octab. Martini following; and that She gave 
notice thereof to the ſard William Rogers 13 Novemb. 42 Eliz. 
and that at Octab. Martini the laid William Rogers appeared ; 
and the Sheriff returned the Mrit ſerved; And that che at 
the ſaid day Declared againſt William Rogers in the ſaid 
Action, Et Taliter in eadem curia procefſum tuit ; That Judge- 
ment was given thereupon againſt William Rogers, and Capus a- 
warded againſt him; And he did not render himſelf to the Flat, 
no2 pay the condemnation, noz chew that the Recoꝛd and Bayle 
were removed into this Court by a Uirit of Erroz2 ; Unde Actio 
accrevit, The Defendant plead, Quod non dedit monitionem juxta 
formam & effectum recognitionis: The Plaintiffe ſaith, Quod de- 
dit monitionem, &c. and t they were at Illue, and found 
fo2 the Plaintiffe; And it was now alledged in arreſt of Judge- 
ment, That this mainepꝛiſe 92 Reconuſance was not well 
taken, to have a mainepziſe befoze an Action bzought ; But 
the Court ſaid; it was the courſe to take ſuch UKeconuſance 
where the cauſe is removed by Hab. corpus : And this Court 
ought to take Conuſance of 'tht'courſe of the Common Bench. 
Decondly , becauſe it is alledged , That this Recoꝛd is re- 
; moved by a Urit of Erroꝛ, and it is not expꝛeſled whether it 
a were reverſed oz affirmed, Sed non Allocatur ; Foz it is but 
an inducement to the Action; Et non refert how it came ht- 
ther, viz. by Mittimus out of the Chancery (which is the u⸗ 
ſuall and beſt courſe ) oz otherwiſe, foz being here, it luſti⸗ 
ceth to ground an Action thereupon. Thirdly, becauſe he doth 
not ſew whether the Capias was returned 02 not, Sed non 
Allocatur ; Fo2 the awarding of the Capias is but ex gratia 
curiæ, and not material whether it be awarded oꝛ not. Fourth 
2 % \Iy, Foz that it is alledged ye did not render himlelf to the 
J. 0997 Flæt, whereas it ought to have ben to the Marchalſey, the Ke- 
coꝛd being here. Sed non Allocatur ; oz the rendering ought 
to have been in the Court where the Judgement is: Where- 
foze it was adjudged fo2 the Plaintiff, 


awls . (28) SHoplane verſus Roydler, Ant. fol. Mas now moved again. 
er, £99: And Gawdy Chief Juſtice, Warberton and Daniel held, That 
2:24" gf: 4/- the grant by the Guardian in Socage was good, and chould 
Dig <p bind the Yeir ; Foz he is Dominus pro tempore, and hath in- 

7 —:.,** - tereſt inthe Land, and may let it foz yeares, as Plow. 299. And 
le 55 6- a Guardian in Sotage may avow in his own name and right,as 
oj ob: 34 Ed. 3. Avow. 298. & 7 Ed. 3. 38. ave, But Guardian in n. 
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oꝛ by nurture cannot pꝛeſent to an Advouſon, beeauſe he cannot 
account foꝛ it, as 28 Ed. 3. 89. 29 Ed. 3. 5. 8 Ed. 2. Preſentment 
10, (But by Daniel, if the Heir be within age of Diſcretion, there 
the Guardian ſhall pzeſent ) Ind a Guardian ſhall have Treſpaſſe 
02 raviſhment of ward, as 15 Hen. 7. 13. 18, & N. B. 139, Ye 
may have right of ward, 25 Ed. 3. 52, contra, and à Guardian 
hall have Gard per cauſe de Guard: So he hath intereſt to hold 
Court; Anda Copyhoider admitted is in by the cuſtome:And a 
Bayliffe cannot grant by Copy, becaule he hath not any interelt , 
but a Guardian hath intereſt Ex proviſione legis, although he ſhall 
not fozfeit it; Fo2 then the Heir ſhould loſe the Account: Ind 
the Guardian here ſhall account foz the Fines which he takes; 
Ind it would be inconvenient if he might not let by Copy, 
Foz the Heir cannot, and the Law will not compell one to occu- 
py it: Ind the Court ought not to be kept in the name of the 
Heir, but of the Guardian; Uherefoze he Gall grant Copies, 
tc. And it bs all one where one hath intereſt by Act of Law, 
X where by Act of the Party; And as a Guardian in Socage may 
make a Leaſe foz yeares and it is god, and his Leſſ may 
have an Ejectione firmæ, a Fortiori he may grant Copies : But a 
Baylifte hath not any intereſt at all, and is not Dominus to a- 


ny purpole. And Gawdy cited 8 Eliz. 251. That Tenant by E- » - /- 


legit may grant Copies , and a Guardian hath intereſt in his 
own right, although his Executoꝛs cannot have it, becauſe it 
is annered to his Perſon : UWherefoze, c. But Walmſley & 
contra; becauſe Dominus ought to be a perfect Loꝛd: But ſuch 
a Guardian is but Dominus ad commodum hæredis, vel potius 
ſervus ejus ; And here it was not neceſſary to grant, becaule it 
was a Copy in reverſion : And he is not ſaid to be Dominus 
who can neither grant nor forfeit : And he all account onely 
de exitibus Terræ, AS Fitz. Account 118. is, Ind right of ward 
lreth not fo2 the Land, but onely foz the body, as Nat. Br. 
139. i8, Ind an intereſt bungs a p2ofit ; But here this doth 
not bing any p2ofit, therefoze it is not any intereſt, And a 
Guardian differs onely in name from a Bayliffe , foz both are 
accountable : Ind a Baron ſeiſed in right of his Feme cannot 
grant Copies in his own name, but the Feme ought to joyne. 
Ye who enters upon condition to retain untill he be fatisfied, 
cannot grant Copies : And it is not reaſon that he Gould grant 
Eſtates which ſhall endure after his own Eſtate be determined : 
Uaheretoze, ac, But notwithſtanding his opinion, it was after 
wards adjudged that the grant was god. 


Alden verſus Blaguez Paſch. 3 Jac. rot. 1033. 


COucnant: Fox p the Leſſee covenanted foz him # his Iſligns to 
repair a maintain 5 hofiſes in reparations from time to time 
during p term;And chews that > leſſee aſſtoned all his Term to 
p the 
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the Defendant ; And koꝛ default of reparations after the aſſign- 

ment he bꝛought the Action againtt the Aſſignee ; The Defendant 

pleads, that after p̊ decay he made ſuch a Concoꝛd, p the Plaintiff 

thould have zo s. and ſuch gods in ſatisfaction of that diſtru⸗ 

ction, c. And chews it to be executed; whereupon it was De⸗ 

murred and moved foꝛ the Plaintiff, that it was not any Plea ; 

Foz the Action being grounded upon a Deed, cannot be dilchar⸗ 

Aged unleſle by Ded; As an obligation with a condition cannot 

be diſcharged by a Contract. But all the Court held, that the 

Plea was god enough foꝛ it is not pleaded in dilcharge of the 

Covenant, but onely,the Damages fo2 which are demanded by 

. reaſon of the bzeach of the Covenant, and the Covenant remaines; 

f:##7 e And this Plea ſounds onely in diſcharge of the Defendant, and 

1 ie like to the Cale ot an obligation; Foz there, it is a duty 

and it is not any Plea, although it be befoze oꝛ after the 

en od 6: day of payment: And in every Action where onely amends is de- 

ro: 9: 20:60 manded by way of Damages: Accord executed is a good Barre in diſ- 

charge of them, Vid. 3 Hen. 6. 37. 3 Hen, 4. 1. 47 Ed. 3. 12, Dyer 

75 & 201. And Daniel ſaid, that in waſt _— Tenant foz years 

to: qed 5- Accoꝛd is a god Plea ; But not againſt Tenanr foz life; And 

a afterward in the pzincipal Caſe it was adjudged acco2dingly, 
that it was a god Barre, 


Porter verſus Porter. 


(30) 1 Joyntenants — — in Fe; The one ſurrenders 
into the hand of two Tenants; to the uſe of his laſt TMill, 
and makes his Will of that Land, and dies; The ſurrender is 
eee Gold: en ber pred, Jil 
a : olved per curiam tha uid; Joz being p. » Jt 
f 4 apa relate to the firſt time of the ſurrender. Uherefoze is was ad⸗ 
judged accoꝛdingly. 


Brook verſus Rogers, Hill. 2 Jac, rot. 2292. 


(31) Rohibition : Fo2 that a Parſon ſued in the ſpiritual Court foꝛ 
Mo: god: P Tythes of boughs of Tres above the age of twenty yeares ; 
: / ſurmiſing in his Plea) that the tres were Aridæ, cavæ, & in cul- 


re Cf minibus putridæ, @ therefoze prayed conſultation ; And upon this 
Plea it was Demurred : Fo2 it was alledged foꝛ the Plaintitf , 

* —; + Af that in regard the Trees were once diſcharged from the payment 
. Putt: 645: of Tithes, the boughs no2 the bodies of ſuch trees chall never 
Hes: gal): after be charged with the payment of Tythes — of them. 
1:24 ge, And the Statute ot 50 Ed. 3. is but in affirmance of the Com- 
b. ee 2: mon Law, which was agreed unto by the Court, But they 

ii  douvtedof the principal Caſe, Foz Gawdy and Daniel conceived 

7: A. e. they were not now Tythable, becauſe once they were not; And the 

body being pꝛiviledged, ſo chall the boughs ; But — — 

Am- 


—__ 
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Walniſley{doubted thereof ; Becauſe the trees were not foz other 
uſes then koꝛ firing, and bare not any fruit, and it was not waſt „ »- 
to cut them down; Therefoze they were Txthable ; And they "© /** 2 
all held, That tres above 20 years growth which be timber, al F: 04 
although the Loppings are cut every 10 oz 12 years, yet they 

be not Tythable, Et Adjournatur. 


— 


Whitton verſus Williams, Paſch, 3 Jac. rot, 164. 


PJefione dime, Df a Leaſe of the Earlof Exonof Landpar- (32) 
cell of the Mannoz of Wimbledon: Upon Demurrer the 

Caſe was, That a Copy-holder had ſix Sons; where the Land 

was of the nature of Burrough Engliſh, as well foz the Bꝛother 

as foꝛ the Son: The Copy-holder being dead, the ſixth and 

youngeſt Son was admitted; The fifth Don went beyond-ſea ; 

The ſixth Son died with Jſue; The fourth Bꝛother was ad- 

mitted, as Yeir,pzetending that the fifth Bꝛether was dead 

without Jfſue ; and afterwards ſurrendered into the Stew- 

ards hands to the uſe of another in Fee: Ind ſo the others 

were admitted, the one after the other: The Lo2d afterward 

being inkoꝛmed that the fifth Son was alive, and it being 

ſo pzeſented > Thaee pꝛoclamations were made fo2 his coming 

in , to be admitted accoꝛding to the Cuſtome of the Mannoꝛ: 

Ind fo2 not coming, the Cuſtome was, that the Land Could be 

foꝛfeited: The fifth Don (being beyonid-ſea) Releaſe by Ded to 
aCopy-holder:TheLow afterwards foz his not coming, ſeiſeth it 

as fo2 a fozfeiture; Al which matter being diſcloſed in pleading; 9 
it was Demurred in Law. The firſt Queſtion was; Whe- <> 35: 
ther this Keleaſe by him who had right to the Copyhold, made 

to one who came in by the Loꝛds Admittance , chall be gud to 

et his Eſtate in him. Secondly, TWhether this Cuſtome of 

Non-claim to be forfeited, (hall bind him who was beyond-ſea 

at the time of the Pꝛoclamation made; and at the time of the 

Deſcent unto him. Foꝛ it was agteed by Tanfield, who argued cad 
foz the Defendant ; That if he had gone over-ſca after the to / 
Deſcent,he had ban bound: Ind Walmſley, Warbertun und Da- 

niel held, that it chould not bind him who was beyond-ſea, pf 226: 
Thirdly, Whether the Loꝛd by admittance of the fourth Son 

as Heir (who was not Heir) and acceptance of his ſurrender to 

the uſe of another, and his admittance of the other, be bound oz / /--25./- 
not. No opinion was delivered by - x Judges, alter argument pft-403: 
at the Bar, by Foſter fot the Plaintiff, and by Tanfield foz the 
Defendant. Sed Adjournatur. 


Turnor verſus Sir Edw, Darcie, Paſch. 3 Jac. rot. 906. 


Ction fo2 theſe woꝛds; He, (prædict Querentem innuendo) (33) © 
and one Allen, are perjured Knaves ; Upon Not guilty plea⸗ 
ded, 
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In: Sr. zo Peril ought to take notice thereof ; As alſo , that he ned not to 


Tf os: 229: 
22) Yo s 


ded, and found fo2 the Plaintiff ; Jt was moved in Arreſt of 
Judgment, that He cannot be referred to two perſons , and are 
perjured Knaves, cannot be referred to one perſon : So it cannot 
extend to the Plaintiff, But the Court held it to be well e- 
nough, although it be falſe Engliſh ; Foz the ſenſe appears: Ind 
it is not like to the caſe, where one ſaith , that I. S. and I. D. is 
perjured: 02 if one ſaith to thzee, that one of you is perjured,that 
is void, koz the incertainty ; But in the pancipal Caſe, it was 
adjudged foꝛ the Plaintiff. 


Milles verſus Sherfield, Trin, 2 Jac. rot. 1653. 


Ebt, againlt an Executoꝛ upon an obligation. Ye pleads a 

Statute acknowledged by the Teſtatoz of 3000 pounds, not 
diſcharged, and doth not lay, That it wag pro vero & juſto de- 
bito; And it was thereupon Demurred : Fo2 it was agreed by 
all; That if it be a Statute foꝛ pertoꝛmance of Covenants,and 
they be not alledged to be bzoken } it is no Bar; and it 
Gall be intended to be ſo, if the contrary be not chown. Et Ad- 


journatur. 


Fletcher verſus Pynfett. 


Ovenant : That he Could aſſure ſuch a Copyhold to the 

Plaintiff,if ye married with his Daughter ſecundum Leges 
Eccleſiaſticas; And alledgeth, that he rice & legitime eſpouſed 
the Daughter of the Defendant, ac. And Jſue thereupon,and 
found foz the Plaintiff, and Exception taken: Becauſe it ought 
to be tried by Certificate from the Biſhop, andnot by a Trial per 
pax: Sed non allocatur : Foz the marriage is onely in ue; And 
not, whether he were lawfully eſpouſed ; And it was alſo held, 
that it was ſufficient foꝛ the Plaintiff to alledge Licet ſæpius re- 
quiſitus, without giving notice of the marriage: Foz he at his 


Gew a Court to be holden : Foz he ought to pꝛocure a Court to 
be holden ; UWherefoze it was adjudged foz the Plaintiff, 


Walker verſus Ballamie, Paſc. 3 Jac. rot, 930. 


(36) 12 The Caſe was, Leſle foz years upon condi⸗ 


b 6. 3): a: d 
{- 2 49 


tion That he ſhall not alien any part without licenſe in 
wating from the Leſſo2 , obtains Licence in wꝛiting to alien 
part:/Theleſſoz afterwards grants the Reverſion, and the Leſſee 
attourned, and after aliened part: The Gꝛantæ enters, the 
Leſſee bungs Treſpaſs ; The Gzante juſtifies by reafon of this 
Condition: The Leſſee hews) that he did it by Licence in wꝛi⸗ 


A ting, but chewed not the wating ; And it was thereupon De⸗ 


murred; Ind reſolved per curiam, That the Plea was god 
* enough - 
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enough, without chewing it: Becauſe the Licence of its nature 
cannot be without waiting, and there did not any Intereſt paſs pft ff 
thereby, but a reſtraint onely let upon a liberty; and it is a 

thing executed, and his Iſſignee peradventure hath it foz the foz- _ . > ; 9:67 
tifying his Eſtate : And it was held, p although the alienation '** * - 
was after the Gꝛant of the reverſion,by the Licence of the Gꝛan⸗ +: (62: (5: 
toꝛ, yet it was god enough: And it was adjudged accordingly, > 


Pyſter verſus Hemling, Trin. 3 Jac. rot. 341. 


E Lone Firmæ. Upon Demurrer, Reſolved, That if one (37) 
pleads Deiſin of a Copy-holder in Fee , and claims under „ 
him; He ought to ſhew of whoſe Grant, as he toewof © 7/0 
any other particular Eſtate : And although it id, it may 7 7 
be lo ancient, that it cannot be chewn ws was the firſt Gꝛan⸗⸗ 7 
ter; yet it was held ſufficient to ſhew the admittance of the laſt 1 
Heir, which is in nature ot a Gant, and may be pleaded by to: L G.: 
way of Gꝛant: Ind that although the Demurrer were general , 
yet it may be alledged to the Court foz Exteption. 


Bridge verſus Cage. 


Ction ſur le Caſe, in an Aſſumpſit; Whereas an Executos (38) 

ſued Execution, by an Elegit; The Defendant ut amicus 
Executoris in conſideration that the Sheriff would execute 
UUrit, and p foꝛ 6 d. given unto hum by the Plaintiff, being Un- 
der-Dyerift of Cambridgſhire,pzomilſed to give the Hlaintif ; 601, 
And alledges in facto; t he executed Wit, and thereup⸗ 
on bought the Action: After Gerdier foꝛ the Plaintiff , it was 
moved, Thatit was not any conſideration to maintainthe A. 20% 26 
con: Foꝛ the D to efe= 7:12: G 


what 
Fes 


wdy laid, 


udged; That fo2 ſuch Fes 
Aalen: And Gr 47 @ 11% 
Urit by 


| here | the 
chilling) he ould have fix pende fo2 every 
And here the giving of ſir pence is no \ 


— 
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being joyned with the other which is unlawfull ; Wherefo:e 
it was adjudged foꝛ the Defendant. | | 


Kerry verſus Derrick, Mich, 44. & 45. Eliz, rot. 125. 


6 Upon a ſpecial Uerdict the caſe was; A man let ſe- 
veral Youles and Lands to ſeveral men, by ſeveral Lea- 
ſes foz years, rendering ſeveral Rents , amounting, in toto, to 
101, per ann. and afterwards made his Mill in this manner; 
As concerning the diſpoſition of all my Lands and Tenements, I be- 
_ the Rents of D. to my wife for life, remainder over in Tail : 
he Queſtion was , whether by this Devile , the reverſions 
id pals with the Rents of thole Lands: Foz it was alledged, 
hat th? Rent divided from the Reverſion is not Deviſable 
within the Statute ; Foꝛ he had no inheritance therein, 26 H. 8. 
5. Dy. 14>. And after argument at the Bar, the Court reſol- 
ved, that the Land it ſelf Could paſs by this Deviſe ; Foz it ap- 
pears, his intent was to make a Deviſe of all his Lands and 
Tenements , and that he intended to paſs ſuch an Eſtate as 
Gould have continuance foꝛ a longer time then the Leaſes ſhould 
endure ; And the woꝛds are apt enough to convey it accoꝛding to 
the common phzaſe,and uſual manner of ſpeaking of ſome men, 
who name their Land by their Rents ; UWherefoze it was ad- 
judged accoꝛdingly. 


Woody werſus 


Dee. upon the Statute 37 H. 8. of Uſury ; The Writ was, 
That he corruptive lent 40 I. &c. againlt the fozm of the 
Statute : And that he ſuch a day lent 201, &c. againlt the 
Statute ; But doth not lay corruptive. The defendant pleaded 
Non debet, and found againlt him; Ind it was moved, that the 
Plaintiff Gould not have Judgment foz any of thoſe ſummes : 
Fo it is clearly ill foꝛ the 201, toz want of the woꝛd corruptive ; 
But all the Court held, that it being good foz part, he Wall have 
Judgment toꝛ that part: Foz being toz ſeveral lummes, it is 
in nature as two ſeveral Actions ; Do although it be void foz 
one, it is well enough foꝛ the other, being it is but a miſpꝛi⸗ 
ſion in his Writ o2 count: But where one bꝛings an Action 
fo2 two things, and chews by his own confeſſion , that fo2 the 
one he had not any cauſe of Ackion, o21s to have another Action, 
it is otherwile, as 10 H. 6. 5. 41 Ed, 3.2. 9 H. 6. 10. 9 H. 7.3. 
21 H. 7. 34. Dy. 369. Ejectione cuſtodiæ of Land and Body; 
. it lies not fo2 the Body, and is good foz the other, Dyer 

325. Mherefoze it was adjudged fo2 the Plaintiff , foz the 
40 l. And it was held, That ik in this Caſe the Defendant 
had Demurred upon 895 Declaration, it had been good foꝛ the 
one, and the Plaintif (ould have had Judgment fo2 that pert: 
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So in debt againſt an Executoꝛ upon an obligation of the Teſta⸗ 
toꝛs, and upon a ſimple contract, it is god foꝛ the Obligation. 


Burrel <erſus Sir Willam Bowes. 


[= Upon an Obligation, dated 13 Feb. The Defendant (41) 
imparls , and afterward a ſecond declaration was made; 

And therein he declares upon an Obligation, dated 15 Feb. 

And the Defendant pleaded Non eſt factum; and Jſſue entred; 

And afterwards the variance being diſcovered , he pꝛayed to 
have it amended, and to be made accoꝛding to the firſt declara⸗ 

tion, and ſo it was by oꝛder of Court: Foz the firlt is the painci- 

pal; and all the pꝛegnotaries ſaid ; there is not any inconveni- . S 
ence to the Defendant thereby: Foz his Plea always refers to pt 311! HF 
the firſt declaratiou, and is entred as to the firſt, 490: Cad. 


Bradſhaw K. . verſus 


Jvers Debts were aſſigned to the Plaintitt, being Creditoz# (4: 
toz the Commiſſioners upon the Statute of 13 Eliz. of 
Bankrupts, and they ſued an Action in their own names foz 9 N. 124. 163: 
thoſe debts : And it was ruled, that it well lies; Foz it is a“ 
Debt transferred by Parliament, And being upon a contract the 7 5 . 
Defendant gaged his Law, and was admitted thereto: Foz al⸗ 
though the Parkrament transferred the Debt, yet it is not any 
Debt of Recoꝛd : But as he might have gage his Law agamſt 2. . 
the Bankrupt , ſo he may againſt the Plaintiff, 


Eavers verſus Skinner, Mich. 44. & 45 Eliz, rot. 1112. 


R Epiewn ur Demurrer. The Cale was, Dir Edw. Champernone (43) 
being Committee, of a Mard, who had a Mannoz wherein : 
were divers Copy-holders, amongſt whom one was mucus & D : $6:a: 
ſurdus, granted the cuſtody of that Copy-hold Land to another, 
who entered, The — amie of the Copy⸗ holder entred ; And 
which of them ould have the Cuſtody, oz if none of them , was 
theQueſtion;Ind it was reſolved, That the Loꝛd chould have the et u 
Cuſtody: Foz otherwiſe he ſhould be pꝛejudiced in his Rents and 
Dervices ; And his Gzant was gwd: UWherefoze it was ads . G. 9% 
judged toꝛ the Gzantee, 


Collins verſus Cancke, Trin. 2 Jac, rot. 438. 


Un a ſpecial Uerdict the Mueſtion was. Baron ſeiſed in (45) 

4 right of yis Tee of Copy-hold Land, ſurrenders , whether _._ 

it be a diſcontinuance ; And Walmſley held it was ; Notwith- -- 
ſtanding the Caſe in Co. 4. fol. 23, Ind notwithſtanding a Caſe + 27/4: 
cited to be adjudged , _— Jac, rot. 634, in the — 


— 
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Bench. That ſuch a ſurrender by Tenant in Tail made not any 
—— + No Judgment was given here, but they plea- 
E NOVO, 


May verſas Inhabitants Hundred de Morley, 
Paſch. 3 Jac. rot. 539. 


A Ction, ſur le Statute de Winton of Yue and Cry: The Jury 
found, That the Robbery was done poſt Jucem ejuſdem diei 
ortum & ante ſolis Anglice,after Day bzeak,# befoze Dun-riſing; 
And upon this the Court adviſed,* Judgment was given foz the 
Þlaintif,and a pzeſident chown, Paſch. 2 8. Eliz. rot. 130. where the 
Robbery was Done poſt occaſum Solis & per diurnum lumen, 
Anglice Day⸗ light, and there adjudged fo2 the Plaintiff, 


Termino 
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—— 


Emorandum, That the third day of this Term, Thomas Co- (1) 
M ventry was made and ſworn one of the Juſtices of the Com- 

mon Bench; And the ſame day, Sir Laurence Tanfield was 
made and {worn Juſtice of the Kings Beach : both being of the 
Inner-Temple, 


William Wiſeman verſus Wiſeman, 


Acton fo2 woꝛds, wherein he declares , That the Defendant (2) 
dixit de præ fato Querente exiſtente fratre ſuo naturali, My. l 
Brother (præ fatum Querentem innuendo) is perjured; The Defen- '* **** 79: 00: 
dant pleaded Not guilty , and found 22 and it was 
moved in Arreſt of Judgment, that foꝛ theſe words no Action 
lies: Foz they be incertain , when he ſaith My Brother, what 
Bꝛother he intended: Foz it may be he had divers bretheen, 
and every of them might have his Action fo2 theſe woꝛds; And 
(the innuendo the Plaintiff) when the woꝛds themſelves do not 
impoꝛt a certain ſlander, will not help it; Ind of that opinion 
was Yelverton: Foz wozds Actionable ought to impozt in 


— = _ — - | —_— - 2 
every one them inteno of whonrt = 
ken; Foz otherwiſe, if it d be helped by the Fverment of 


the Plaintiff; every one who is his Bzother might make ſuch 

an averment , and have an Action; which is not reaſonable :; 

Uherefoze he held that the, Action lay not; And although the 

Verdict be given foꝛ the Plaintiff ; yet that doth not the es 

Declaration, if ill; Bur Williams held, that the Action was þ-{+- Ss. 

tion, that he ſpake thoſe words of the Plaintiff,# the Jury finds „ , 1.11. 

him guilty; And ſo the Court is aſcertained they were not ſpoken F ft 

of any other. Tanfield made a difference, when the woꝛds thetn- 

ſelves impoꝛt in themſelves apparant intertainty, and when they 

may be aſcertained by Jntendment:Jn the firſt caſe no averment . 

will aide it; But in the laſt caſe by the werment and Uerdict /- 2-0 77” 

it may be aided; And therefoze if the woꝛds had been one of my 

Brothers is perjured; There be in them an apparant incertainty. 4E. 2: 

And although one of the bꝛothers would bꝛing the Action, a aver #-5- a 

they were ſpoken of him „ it appears to the Court there 
2 were 
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ff 636: 


were divers Bꝛethꝛen, and it doth not appear to any,of whom he 
ſpake ; The Action lies not, although he be foundguilty by Uer- 
dict: But here it doth not appear to the Court, that there be 
moꝛe Bꝛothers then one, and therefoze may be intended certain 
enough, and may be well known of whom he ſpake , if he 
hath but one Bꝛother : And it is exp2eſly averred ; that he ſpake 
of him, and found by the Uerdict, that he is guilty, therefoze he 
held it to be god enough: And cited a caſe in this Court 
wherein himſelf had been of Counſel : That murderous Knave 
Stroughton lay in wait to murder me; And one Tho. Stroughton 
bꝛought an Action theteupon; and laid, they were ſpoken of him, 
and the Defendant pleaded Not guilty ; And after Verdict foz 
the Plaintiff, it was moved in Arreſt ot Judgment That the 
woꝛds were intertain, and therefoze the Action lay not: But af- 
ter divers motions; it was adjudged foz the Plaintiff : ſo here; 
wherefoze, #c. Uherefoze Rule was given (The other Juſti⸗ 
ces being abſent) That if other cauſe were nat Cevon by ſuch a 
day, Judgment ould be fo2 the Plaintiff ; And it was after- 
war d in full Court, and reſolved by them all; That the 
Action well lay: And adjudged accoꝛdingly. 


Shepherd verſus Allen. 


Por of a Judgment in this Court; The Recoꝛd was re⸗ 
moved into the Exchequer Chamber: And it was pzayed, 
That the Defendant being in Execution, might be batled : And 
berauſe the Reroꝛd was removed , ſo as there was not any Re- 
toꝛd here: Jt was heid / That he could not be bailed here; And 
he cannot be bailed in the Exchequer Chamber: Foz they have 
not any Juthozity , but to Keverſe oz affirm the Judg- 
— and not to make Execution: Mherekoze he was not 
atlable, 


Pratt verſus Dixon. 


pho: of a Judgment in Norwich; The Erroz aſſigned was, 
becauſe in an Action of Debt, the Recoꝛd was Attachiatus eſt, 
where it ought to have been Summonitus eſt ; Foz that ought to 
be as an Ounginal, and fo2 want thereof it is Erroꝛ: And it 
was moved. that in regard the Defendant had appeared , and 
pleaded to the Jſſue, and verdict and Judgment is given , it is 
not now aſſignable fo2 erroꝛ: Fot it is but want of an oꝛiginal, 
which is holpen after Uerdict by the Statute 18 Eliz. But 
Popham and Williams (being there onely) held'; That it is not 
aided by the Dtatute ; Fo2 that is intended of the want of O⸗ 
riginal Mrits which are ſued out of the Chancery, returnable 
in the Common Bench, oz Kings Benth ; The want of ſuch an 
Oꝛiginal is aided ; But it extends not to P2oceſs , which is in 

» f nature 
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nature of an „ | — _ ; = — hath =_ ruled, ths 
that the want of Bils upon the File in ach ( which 77-7. 
11 in nature of an Oziginal Mrit) is not aided ; So the — _ 
of a Bill in the Exchequer, which is there in nature of an Dnig1- 

nal Writ ; Do the want of this ſummons which ought to have 

been, is not helped; And it was laid, that it had been divers 

times ſo reſolved;Uherefoze foꝛ this cauſe the Judgement was 

reverſed, 


— —— 


Hill verſus Saundeford. 


A Tuer Judgement in this Court, A Capias was awarded a⸗ (5) 3 

gainſt the Pꝛincipal, and returned Non eſt inventus, and 

afterward a Scir. tac. was awarded againſt the Bayle, who | 

was returned Nihil, and a ſecond Scir. fac. awarded; And he 

bꝛought in the Pzincipal, and pꝛayed that his body might be 

accepted in execution: And Kemp the Clerk ſaid, that he came 

to late; Foz (in extremity) after the Capias returned Non eſt 

inventus, and a Scir. fac. awarded, he cannot bang in the body of 

the P:incipal. But now of late time (in favour of the Bayle ) 

they uſe after the firſt Scir. fac. awarded, befoze the return, to f 16+: 

allow him the favour to bꝛing in the Paincrpal ; But after it ve OA 

returned, and a ſecond awarded, it was never ſen, But Pop- f 

ham laid, that it might be very well, unleſſe the firſt be returned, v 19 

Warned, and Judgement given thereupon ; Fo the Scir. fac. c- 5: ez: 670 

t ſe would be to little purpoſe, to bang in the Principal. 7: 25: 7347 
herefoze the Pꝛincipal was received, 


Predyman verſuas Wodry. 


T Reſpaſſe : Upon Demurrer, a Queſtion was made, whe- /6) 5 
ther a Leaſe of a Mannoꝛ being foꝛteited to the Mueen by ob 
attainder of treaſon may be granted under the Erchequer Seal. 
Popham, It any Mannoꝛ 02 Land, ot whatſoever value, comes to 
the King by attainder oz otherwile, the cuſtody thereof may be 
granted over, under the Exchequer Deal by the Authority of 
the Loꝛd Treaſurer and Chantelloꝛ there without ſpecial UWiar- 
rant; Foꝛ it is but a diſpoſing of the pzofits, becauſe the King 
himſelf cannot manure it; And it is alwayes revocable, Si 
quis plus dare voluerit. So a Leaſe foꝛ years of anothers Land, 
which comes to the King by attainder, is but a Chattlein him 
and vendable foꝛ his belt ptoffit, and therfoze is grantable un- 7 . 
der the Exchequer Seal; Foz it is as a Sale: Wherefoze the 
rn god; and to that opinion the other Jultices agred, 
econdly, it was held, that he who intitles himſelf to this. / 
Leaſe by aſſignment under this Gzant, neds not chew the Our 40% 
ginal Leaſe in pleading, although it were by Ded; Becauſe 22 
it might have bien made without Deed ; And fo: —__ Na: 
co 
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07) 
eto god: 


EN: Kae 


comes to it in the Poſt, and by intendment cannot have it. Ind 
it was ſaid, Ik a Leaſe foz years be made to a Cozporation, 
who cannot take without Ped, aud they grant it over; The 
Gꝛante may entitle himſelf thereto, without chewing the Deed; 
Becauſe the Leale of the thing in its nature might have paſſed 
without Deed; although the Perſons who twk it, could not 


take it without Deed. Allo his poſſeſſion is ſome pꝛiviledge 


foꝛ his Title, Wherefoze, ac. 


Lee verſus Mynne, and his Wife, Executrix of Thomas Tanner. 


Fu, x Whereas Thomas Tanner was endebted to Tho- 
mas james in 20 l. and after the ſaid Thomas James died 
and made Elizab. his Feme Erecutrir ; Ind whereas the ſaid 
Thomas Tanner was endebted to the ſaid Eliz. James in 101, 
ko Merchandice bought of her; and after the ſaid Thomas 
Tanner died, and made his Wife, (now the Uife of the Defen- 
dant ) his Executrix, and left unto her Aſſets; and after the 
ſaid Eliz. James tk the Plaintiff to husband, 1 June 44 Eliz. 
who 24 June 44 Eliz. required payment from the Defendants 
Uufe of the ſaid ſumms. The Defendants Ulife, then and 
there in conſideration he would fozbear the ſaid Debts untill 
Bartholmev tide following, and would deliver to her Servant to 
the Defendants uſe,ſo much Mares as he required, pꝛomiſed 5 
che would pay fo2 all at the ſaid Bartholmew tide ; And alledgeth 
in facto, That he fozboze the ſaid Debts, and did deliver ſo much 
Bꝛaſil wwd to the Defendants ſervant George Gill to the De- 
fendants uſe, amounting to ſuch a ſumme, and che had not 
paid : The Defendant takes J\ſſue, That he did not deliver to 
her Servant Modo & forma prout, &c. And thereupon Iſſue 
being joyned, it was found fo2 the Plaintiff, and after Uerdict, 
moved in arreſt of Judgement; Firlt, becauſe the ground of 
Action to the Plaintiff , ariſeth paincipally from the Plaintiſtes 
Uife as Executrix to her husband, to2 Debt due unto her dum 
ſola fuit: Theretoꝛe che ought to have been conjoyned in the Action; 
Fo: otherwiſe the Damages which are given in this Action, 
cannot be a Barre of the Debt, and the — are given 
foꝛ the Debt, and to the value of the Debt, therefoze it is reaſon 
they chould be a Bar of the Debt, which cannot be as this Caſe 
is. Yelverton held it to be à god caule of exception, but Williams 
and Tanheld e contra; Foz it was but part of the cauſe of the 
conſideration, and the other part was; by reaſon of the delivery 
of the Mares; Alſo the fozbearance is his Act onely, and there- 
koꝛe the Action lies foꝛ him onely ; Ind although they all agreed, 
that Damages recoveredin an Aſlumpſit, may be a Barre of a 
Debt; ret it is not ſo by Law in this Caſe , the conſideration 
being collaterall, Secondly, Fo? that he alledgeth fozbearance 
of the Suite thereby; but doth not alledge that he foꝛbare the 
pay- 


— 


— — 
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payment; Sed non Allocatur. Thirdly, That the Idue is miſ⸗ 

joyned, foz it ought to have been, that George Gill was not au l 97: 
her Servant, fo it is now a Negative Pregnant. Sed non Allo- 

catur; Fot it Tantamounts. But Tanfield, upon reading the Re- 

cozd, t another exception ; Becauſe he doth not alledge that . . 
his Feme was alive at the time of the pzomiſe made, foz other⸗ 08 
wiſe he had not any Debt, no2 could the fozbearance thereof ve 

any cauſe of Action; and of that opinion were Williams and ref | 
velverton: Uherefoze (cæte is abſentibus ) it was adjugded 

fo2 the Defendant. 


Smith werſus Smith. 


Rror : Of a Judgement in Dower in the Common Bench: (8) 
The Error was; Foz that the Tenant was an Infant, and 
Judgement was given againlt him by default ; and this being 

the Sole Erro2 aſligned, the Defendant in the UUrit of Erroz 
pleads thereto, In nullo eſt Erratum ; ſo the Jnfancy was con- 
feſſed, and it was now moved to be no Erroz. And Williams 

and Tanfield being onely in Court, held, that it was not Erroz ; 

Foz Dower is demandable againlt an Infant, and he ſhall not  - ..... q. 
_—— Wherefoze it is reaſon his default Gould pze- „ 5 
judice himſelf, and not the Plaintiff ; Foz otherwiſe, the Feme © * 
ſhould never recover during his minority, koꝛ he would always? . ©”. 
make default, and Dower is to be favoured. UWherefoze rule ah : If 
was given, it other caule were not (hewn by ſuch a day, That 
Judgement (ould be affirmed, 


Ford verſus Hunter. 


Ction of Debt was bꝛought upon the Statute of 8 Eliz. (9) 
fo: coſts in an Ejectione firme ;; The Plaintiff being Non= 
ſaited,and ſyppoſing the Statute to be made, Ad Parliamenttiv 
tentum Anno octavo Eliz. - whereas the Parliament began An 
no quinto,And by p2020gation was held in octavo Eliz. ſo it ought ne rat 
to have been Ad Seſſionem Parllamenti tent. Anno octavo Eliz, 7 139: 
Ind foz this cauſe, after Demurrer, it was ruled to be ill. 
And Judgement was giden againſt the Plaintiſt. 


Talentine verſus Denton, Trin. 2 Jac, rot. 827, 


Reſpalſe fo 20 Cocks of Barley, ar, fo: Tythes caſtout 


10 


] fromthe nine parts, and taken and carried away: Upon or 


Demurrer the Caſe was, the BiQhop of Carlile-wag ſeiſed: in Fes 2 
of the Tythes inright of his Biſhoprick, a by Jadenture Denn- 


ſed the Tythes of; to Summers and two others koꝛ three lives, _— 46 
pro: 770: 


rendering the ancient rent; And it was averred, that they 
were ancientliy let fo2 that rent. Afterward the Biſhop _ 
a 


g. A cenha ci 


— 4 4 


—— 


ad 
— 
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and the Succeſſo2 made a new Leaſe foꝛ yeares, ac. And whe- 
ther this firſt Leaſe to2 three lives rendering the ancient Kent 
was god by the Statute of 1 Eliz. was the Queſtion ; And af- 
ter argument at the Barre, Yelvercon, Williams and Tanfield 
held, that this Leaſe was void againlt the ſucceſſo2 ; Foꝛ being 
fo2 lives rendering Rent, there being nothing let but the Tythes 
which lye i» Prender, no2 any place wherein a diſtreſſe might be 
taken, noꝛ any remedy fo2 the Kent it it Chould be denyed, ( foz 
he cannot have Debt, becauſe it is a Freehold,noz can he have an 
afliſe, becauſe there is not any Seilin; and it there were Seil, 
et the aſſiſe would faile, becauſe there is not any Land to be 
put in view) therefoze by conſequence the Leaſe is void. But 
if it had ban a Leaſe fo2 years (foz which he might have had 
his remedy by Action of Debt, ) it had ben otherwile ; And 
Williams ſaid, he had known it to be ſo adjudged upon this diffe- 
rence ; So it is of all other things which Iye in prender or render, 
where no diſtrelle can be taken. Note that here the Defen- 
dant pleaded this Leaſe for life by way of Barre without mentioning 
any confirmation or Rent : Or averment , that the ancient Rent was 
reſerved, or that the Land was anciently uſed to be let: The Plaintiff 
intitles himſelf by a Leaſe for years, aud the Defendant by way of 
rejoynder ſnews, that the Tythes were uſually let, and for that Rent 
which was the ancient Rent; And it was thereupon moved, admit- 
ting it to be a good Leaſe: yet the Plea was ill; becauſe it is a de- 
parture, and that there is not any confirmation; Bur becauſe they 
reſolved for the Plaintiff upon the principal matter, they ſpake not 
to thoſe exceptions , but gave rule, that if other cauſe was not 
ſhewn, Judgement ſhould be entred for the Plaintiff, Note, Pophams 
was abſent, who upon a former motion in this cauſe, ſaid, he much 
doubted of the Caſe, and that it was a common Caſe for all Tenants 
in Taile, Biſhops, Deans and Chapters, to make ſuch Leaſes ; and 
they had been accounted good, and they all were in one degree: 
Wherefore he ſaid,he would well adviſe thereof; And it was after- 
wards adjudged for the Plaintiff, Andafter that, a Writ of Error 
was brought of this Judgement, and the Error aſſigned in the mat- 
ter in Law; And becauſe the Statute of prim. Eliz. was not ſpecially 
pleaded ; It was reſolved that the Court ſhould not take notice 
thereof, becauſe it is but a private Statutez and then the ſole 
Queſtion was, whether it were a good Leaſe by the Statute of 
32 Hen. 8. For if it were good within the Statute, it ſhould bind the 
ſucceſſor without confirmation : otherwiſe at the Common Law, ic 
ſhould not bind the ſucceſſor 3; And it was reſolved, that it was not 


good, becauſe there is not any remedy for the Rent by diſtreſſe 


or aſſiſe: Wherefore it is out of the intent of the Statute, And the 
Judgement was affirmed. 


Agnes 


— ©” + — 
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Agnes Adams verſus Cheverel, 


Reſpaſſe by the Plaintiff, as Exetutrix of John Adams a- 

gaualt the Defendant ; Foz that he twk, chaſed and eloigned 
to places unknown, two Oren which were the Teltatozs 
tempore mortis ſux, to the Damage of the Plaintiff 40 l. Et in 
retardatione Teſtamenti, and chews the Teltament ; And the 
Defendant thereupon demurred in Law: And it was moved, p 
this Action bꝛought by an Executoꝛ is not god, becauſe there 
ought to have been mentioned, That the gods were taken extra 
cuſtodiam ſuam; which is pꝛoperly, where an Executoꝛ bꝛings an 
Action fo2 goods of þ Teſtatozs taken after his deceaſe: the Acti- 


on being brought as Executoz, ought to have mentioned it to ve 


extra cuſtodiam ſuam, So is the Regiſter, Fol. 49, 42 Ed. 3. 26. 
48 Ed. 3. 20. 11 Hen. 4. 12. Action bzought by a Churchwar⸗ 
den of gods of the Church, #c, But an Executoꝛ may have an 
Action in ſuch Caſe of his own polleſlion, and as his own pꝛoper 
gods, without naming himlelk Executoꝛ, and without chew⸗ 
ing the Teſtament ; but then the declaration ought to be, that 
the Defendant twk ſuch gwds Ipſius querentis, &c. Do the pꝛo⸗ 
perty ought to appear to be in him: Uherefoze it is not god 
as it is; and of that opimon was Williams Juſtice, But Fenner 
and Tanfield e contra; Becauſe he hath election to bꝛing it either 


of his own poſſeſſion, oꝛ as Executoꝛ; Ind although in the Oꝛi⸗ 


ginal Mrits, they uſethis conrle to ſpeak de cuſtodia ſua, that 
is byreaſon of the Foꝛm in ſuch Caſes uſed, and the Clerks in 
Chancery will not alter their courſe ; Bnt it is not of neceſſity : 
And in declarations here, it is not neceſſary to be ſo ſtrictly 
purſued : UWherefoze, inaſmuch as by the Teſtatoꝛs death the 
polleſſionis caſt upon the Executrix, it is to be intended, that 
the gods were in cuſtodia ſua: and foz that cauſe, the declaration 
is god. And it was adjudged foz the Plaintiff againſt the opi⸗ 
nion of Williams, cæteris abſentibus. 


Woolmer verſus Caſton, 


Jectione firmæ. Df a Leaſe Fulmerſton of Meſſua⸗ 

es zooo Acres of Land, 3zooo Acres of Paſture in D. per 
nomina of the Mannoz of Monkhall, and five cloſes per nomina: 
The Defendant pleaded Not guilty, and the Jury give an eſpe- 
clal verdict , viz. quoad four cloles of Palture containing by 
eſtimation 2000 Acres of Paſture, that the Defendant was 
Not guilty quoad Reſiduum : They find the matter in Law; 
And it was now moved by Yelvercon, that this verdict was 
imperfect in all; Foz when the Jury find that the Defendant 
was Not guilty of four cloſes of Paſture, containing by eſtima⸗ 


tion 2000 Acres of Paſture, itis uncertain, and doth not appear . 


(12) 
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of how much they acquit him, and then wyen they kind quoad 
Reſiduum fox the ſpecial matter, Jt is incertaine what that Re- 
ſidue is; So there cannot be any Judgement given: And of 
that opinion was all the Court. Uheretoze they awarded a 
Ven, fac, de novo totty that Jſlue. 


M nors verſus Leeford. 


Ction fo2 theſe TMoꝛds: Thou art a Thief, and haſt ſtoln Maſter 

Saint George his Tree; After verdict foz the Plaintiſt, it was 
moved in arrett of Judgement that the wozds ve not Actienable, 
Fo: to ſay, Thou haſt ſtolna Tree, an Action lies not; Fo2 it is not 
any Felony, fo2 it is Arbor dum creſcit; and of that opinion was 
the Court: And then when he ſaith, Thou art a Thiet, and thou 
haſt ſtoln a Tree, That ſhewos the reaſon of his ſpeech, which is not 
any ſlander; ſo no Action lies, cc. Tanfield 7 Eliz. in Stanleys Caſe 
in the Common Bench, this difference was agreed, Thou art a 
Thief, for thou haſt ſtoln ſuch a thing, the ſtealing whereof appears 
to be no Felony , an Action lies not; foꝛ the ſubſequent wozds 
chew the reaſon of his calling him Thief : But when he ſaith, 
Thou art a Thief, and thou haſt ſtoln ſuch a thing, which in it ſ 
is not Felony: yet the Action lies foꝛ calling him Thief generally; 
And the Addition, And thou haſt ſtoln, is anati;er diſtinct ſentence 
by it ſelf, and is not the reaſon of the former ſpeech, no any di- 
minution thereof, but an addition thereto. And ſo he conceived 
here ; and of that opinion were Fenner and Williams ; But Yel- 
verton doubted thereof, and (abſente Popham ) Jt was ad- 
judged foz the Plaintiff, 2 4 5; er 


Ka 
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Staynroyde werſus Locock. 


=== ſumpſit. Foz that the Defendant, in conſide⸗ 
ration of ſuch a ſumme payed unto him, aſ- 
ſumed to aſſure ſuch Copyhold Land to the 
Plain iſt in ſuch manner as one Drables 
Gould adviſe ; and alledges in ta&o , that 
e Drables adviſed, that he chould make a 

— == (yrrender of that Land at the next Court of 
the Mannour, to the uſe of the Plaintiff and his Years; a Gould 
enter into an obligation of 40 l. fo2 the enjoying ot that Land a- 
gainſt all perſons : And alledgeth the bzeach,foz not making that 
ſurrender, and foz not becoming obliged accoꝛding to the ſaid 
o2der ; The Defendant pleaded Non Aſſumpſic, and found a⸗ 
gainſt him And it was now moved in arrelt of Judgment, that 
this bꝛeach / in not entring into the obligation, was ul: And then 
Damages being given as well fo2 that as fo2 the other, no 
Judgment may be entred ; and of that opinion wag the whole 


Court ; Foz the order which Drables made, that the Defendant ' 


ſhould make an obligation of 40 l. is out of the Aſlumpſit; And 
therefoze the other is not bound to perfoam it: And the bzeach 
being aſſigned in two things, whereof the one is not any cauſe 
of the bꝛeach of the Aſſumplit, the Damages being given entirely, 
are intended to be given as well foꝛ the one as foꝛ p other; there- 
foze ill. WUherefoze Judgment was given fo2 the Defendant. 


Sympſon verſus Kirton. 


7 2 qa Upon Evidence , where one hath made his 
Will in Uriting, and deviſed his Land to Anne Hide 8d 
her Heirs; And afterward being ſick a lying upon his death-bed 
( becauſe Anne Hide Did not come to viſit him) affirmed 
that Anne Chould not have any part sf his Lands o2 gods. 
It was held by all the Court, that it was not any revoca- 
tion of the TWill, being but by way of diſcourſe, and not men- 
froning his will. But the revocation ought to be by expꝛeſſe 
woꝛds, that he did revoke his Mill) a that che (ould not have 
his Lands given unto her by his Mill, oꝛ ſuch like woꝛds which 
might chew his intent to 1 an expꝛelle revocation 1 
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Gregory verſus Wikes. 


Numpſie, UNhereas the Defendant was endebted to the 

1 A Plaintif in 15 1. That the Defendant pꝛomiled to pay it by 
- 25 f. the Quarter, and to enter into Bond, upon requeſt foz 
the payment of thole lumms; and alledgeth requeſt to enter 
into Bond foꝛ the payment of thoſe ſumms ; which requeſt was 
made after the end of the Quarter, after the pzomiſe : After 
Verdict fo2 the Plaintiff, it was moved in arreſt of Judgement, 
that this requelt to enter into Bond of 30 l. and refuſal thereof, 
was not any bꝛeach; Fo2 there is not any pꝛomiſe to enter into 


Bond in any ſumme certain; Sed non Allocatur, Foz the A - 


ſumpſit being to enter into Bond, no ſumme being mentioned t 
is intended a Bond ok the double ſumme, which is the uſuall 
courſe betwixt parties, and after the Common ; 
UWherefoze it is god enough, Decondly, becaule the requeſt is 
after a Quarter palt, which is not luffictent, being after the day 
of payment , Foꝛ it there ould be a Bond fo2 the payment at a 
day palt, it chould be a foꝛfeiture pꝛeſently. UUherefoze fo2 this 
caule it was adjudged foz the Detendant. 


Green verſas Auſten, 


YRohibition : To ſtay a Suite foꝛ Tythes ; It was Surmiſed 
to be a cuſtome within the Pariſh , That the Parichioner 
cut his graſſe and make it into Cocks, and ſet ont the 


4 a. tenth Cock fo2 the Parſon, which was a Diſcharge of the firlt er 


„ -* +» mowthby the Uicar, this pzeſcription being a 


ſecond veſture; And the Duite being koz — — the after- 
e 


dged againſt 


e him, he Demurred thereupon, and it was adjudged a god 
ens - mefcription, and Barre againſt him. 


Blunt & Farly verſus Snedſton, Mich. 2 Jac. rot. 353. 


Rror of a Judgement in the Common Bench, in Ejectione 

firmæ: There one of the Defendants pleaded Not guilty ; 
and Uerdict foz the Plaintiſt againſt both, and Judgement ac- 
coꝛdingly; The Erro2 aſſigned was, becauſe in the Ven. fac, 
Conſtantinus Callard wag returned, and ſo named in the Diſtringas; 
but in the Panel annered thereto by the Dheriff con ſtantigus Cal- 
lard was returned and ſwozn , and ſo was returned by that 
name upon the dozſe of the Poſtea ; And this Erroꝛ being allign⸗ 
ed ore tenus, the Recoꝛd of the Ven fac. & Diſtringas being remo- 
ved befoze, it was held to be manifeſt Erroꝛ; fo2 they be diſtinct 
names of Baptiſme, and there cannot be any amendment as 


this Caſe is: Uherefoze they were of opinion to reverſe it, 


: £:43: 4* but gave day to adbiſe from Hillary Term untill this c_ 
n 
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And in the mean time the Defendant in the Writ ot Erroꝛ ob⸗ 
tained a Releaſe ot all Errozs from one of the Plaintitts in the 
UUrit of Erro2 ; And the firlt day of this Term pleaded it in 
Bar, as a Plea pus darraigne continuance: And thereupon & De⸗ 
murrer was entred in name of both the Plaintiffs in the Mrit 
of Erroz ; Foꝛ, In nullo eſt erratum being pleaded befoze ; There 
could not now be any ſummons and ſeverance ; And it was now 
argued whether this Releaſe of one of the Plainriffg in the 
rit of Erroz, ſhall bar both, oꝛ none of them; Foz it was 
moved, that in regard the Action was in the perſonalty, the re⸗ 
leaſe of the one chould bar the other: But all the Court after ar- 
gument at the Bar reſolved , that it (ould bar but him onely 
who releaſed it: Foz the Plea being by way of Action, to a 
diſcharge themſelves of Damages which are recovered againſt 5: af-®7* , 
them, and to be reſtored to the poſſeſſion which was loſt by the w 67 2+: 5 
firſt Judgment; Ind they being joyned in the firlt Action by the peſt: 66 
Act of the Plaintiff, and not by their own voluntary Act: 43 
It is not reaſon, that the Act of one Gould charge oz pzejudice 1 794 
the other: Foꝛ then by ſuch pꝛactice any one might be charged, 
and ſhould not have any remedy to diſcharge himlelf:But if they 
had been Plaintiffs in the Kecozd by their own Act; As in 
Debt upon an obligation, and had been barred in Judgment, In | 
Erro2 upon that Judgment, the releaſe of one Could bar the F 
other: Foz as the one might have releaſed the obligation, oz diſ- 
charged the pꝛincipal Action; which ould bar his companion 
wherein they are joynt Plaintiffs by their voluntary Ac; Do 
the releaſe of the UUrit of Crroz by the one ſhall bar the other; 
But it all not do ſo in the puincipal caſe, foz the reaſon befoze 
alledged ; UWherefoze it was adjudged that the Judgment 
Gould be reverſed, quoad him who did not releaſe ; and that he ; 
Could be reltored to all what he lolt ; And quoad the other who 
releaſed , That he Could be barred in his Urit of Erroz, 
Note, this manner of Judgment was entred by ſpectal direction POL | 
of the Court. Vid. 2 H. 4. 16. 11 Ed. 4. 8. 11 R. 2. Condemna- 2- #2: O 
tion 16. And a Judgment, Paſch, 39 Eliz, rot. 359. inter Ra- . C: 2:4: 
zin & Randock. 


Ofley verſus Paradine, Trin. 3 Jac, rot. 481. 


Ebt, Upon a Leaſe foꝛ 21 years by John Paradine 31 Janu, (6). 
26 Eliz, from Chriſtmas befoze , rendering 20 l. per ann. at a 
the four uſual Fealts,viz. The Annuntiation, Midſummer, Michael- ** =: , 
mas, and Chriſtmas, 02 at the end of one moneth after every of ve yl 
the ſaid Feaſts ; ho conveyed the reverſion by Common Re- 
covery to Hugh Oflley ; who died ſeiſed, and this reverſion des 
ſcended to the Plaintiff , who is yet ſeiſed of the reverſion at the 
day of the Bill purchaſed , which was 1 Feb. 2 Jac. andthe ©*: 3-4 
@efendant being poſſeſſed ol the Term by vertue of L. - | 
emile. 
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Demiſe , there was 901. foz four years and an half ending 
at Mich. 2 Jac. And fo2 a moneth after the Feaſt, and yet is 
behind;Unde Actio accrevit, &c. The Detendant pleads to Yue, 
and found againlt him, and Judgment given koꝛ the Piaintiff , 
UWhereupon he bzought Erroꝛ. The firlt Erroꝛ; Foz that he 
declares of a Leaſe fo: 21 years made 31 Janu, 26. Eliz, 
beginning at Chriſtmas befoze ; And ſuppoſeth, that he is ſeiſed 
of the reverſion , the day of the Bill, viz. 1 Feb, 2 Jac. which 
is falſe and repugnant in it ſelf, Fo2 the Term ended by his 
own chewing, the Chriſtmas befoꝛe; then he cannot be ſeiſed of 
the reverſion, noꝛ the other poſſeſſed of the Term, the day of the 
Bill, ſo it is falſe and ill in it ſelf, Uherefoze, c. Sed 
non allocatur ; F92 although he cannot be ſeiſed of the reverſion 


© at the day ok the Bill, yet he is ſeiſed at the time when the rent 


incurred, which is the cauſe of the Action, and the other is but 


* ſurpluſſage : UWherefoze it is well enough. Secondly, Fox 


that he pleads a Recovery (which is his Title) inlutlicien ly, not 
ſhewing in what Action. Sed non allocatur ; Foz although the 
Recovery were impertect, vet theDefendant being a ſtranger,can- 


not take advantage of any inſufficiency therein: Mheretoꝛe the 


Judgment was aftirmed. 


Crane & Hill verſus Hummerſtone. 


Ero of a Judgment in the Common Bench; The Erroz al⸗ 
ligned, Foz that in treſpaſs of Battery and wounding, a- 
gainlt two, the one pleads to all. except the wounding; That it 
was in his own defence, and to the wounding Not guilty ; The 
other Juſtifies all in his own defence; And in Jſſue upon thoſe 
Pleas, The Jury found the firſt guilty of the wounding, and 
the other Jſſue againſt him alſo , and aſſels damages 201, 
Ind found the Jfue alſo again the other Defendant , and da- 
mages 100 l. and gave entire colts 1 — both; And Judg⸗ 
ment given accoꝛdingly of the ſeveral damages againlt them, 
and entire coſts againſt both; And thereupon Wat of Erroz 


was bought ; The Erroz aſſigned was) becaule there ought to 


have been but one Judgment fo2 the damages ; and he ought 
to have made his election, againſt whom he would Have taken 
his Judgment ; And of that opinion was the whole Court, 
that this Action is foꝛ one joynt treſpaſs, theretoꝛe one joynt dam- 
age ought to have been given by the Jury againſt both: And al- 
though the Defendants had ſevered themſelves in Plea ; yet 
when they are found both guilty of one and the ſame Battery ; 
one Judgment onely ought to have ben given: UWherefoze 
foz this cauſe it was reverſed, 


Scarro 
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Scarro verſus Saprany, in the Exchequer Chamber, 


Ever, in the Exchequer Chamber, of a Judgment given in the (8) 
Kings Bench:TUhere in Covenant, the parties were at Jſlue, getr. 3 
and found fo2 the Plaintiff , and Judgment accoꝛdingly; Ind 
Erro2 was aſſigned ore tenus (Fo2 it was not aſſigned of Re- 
co2d) That the Juroꝛs appeared, Qui electi, triati, & Jurati dicunt 
ſuper Sacrament. ſuum quod, &c. And found the Jſſue foz the 
Plaintiff ; Foz that the Entry ought to have been, Qui ad veri- 
tatem de intracontentis dicend, electi, triati, & jurati, dicunt, &c. And 
the woꝛds (ad veritatem de infracontentis dicend) Are omitted; eſt 2077 
Ind it doth not appear that they were ſwomn ad inquirendum of 
the point in the Jſſue; Ideo male, as in 2 R. 3. Electi, Triati was 
omitted, and held to be ill: But it was moved, that it was but 
matter of fozm;Fo2 when the Jury find the point in Jffue, it ap- 
ars that they were [worn ad inquirendum of the point in 
Aue; And ik it were material, vet it is amendable by the 
tatute of 8 H. 6. Becauſe it is but the Default of the Clerk in 
not entring thereof ; And of that opimon was Flemming Cheif 
Baron: But all the other Juſtices and Barons a- 
auiſt it, that it was material, and not amendable ; UNhere- 
oze to this cauſe it was reverſed, 
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Sill verſus Heath. 


Ction; foz theſe wozds , you did moſt perjuredly preſent 
A me at ſuch a viſitation before ſuch an Ordinary; After Uer- 

dict, upon Not Guilty pleaded, Jt was moved in Arreſt 
of Judgment, that an Action lay not toz theſe woꝛds : And of 
that opinion was the whole Court: Becaule it doth not appear 
that he was \wozn, noꝛ what he [woze , lo as he might commit 
perjury ; Noz that it was in any judicial pzoceeding ; UWhere- 
toe it was adjudged foz the Defendant, 


Prices Cale. 


Rice was endicted upon the Statute of 5 Eliz.of perjury,be- 

cauſe he was pꝛoduced as a witnels foz — a trial 
in an infoꝛmation, and ſwomn, &, ſhewing the oath, and the fal- 
ſity therein; And exception was taken; That a witneſs being 
pꝛoduced and depoſed foz the King, may not be pu- 
niſhed by way of endictment, which is the lutt of the King 
merly ; Foz he cannot puniſh his own witneſs who ſwears foz 
him: And it was ſaid to be ſo reſolved in the Dtar-Chamber , 
That a Bill there lies not againſt him upon that Dtatute, And 
of that opinion was the whole Court, that ſuch a witneſs 
is not puniſhable by way ol endictment ; Uhereupon he was 
diſcharged. 


Stork verſus Fox, Mich. 2 Jac. rot. 431. 


E Jectione firmæ. Upon a ſpecial Uerdict , The Cale was, 
there being two Uills , viz. Walcen and Street in the Pa- 
rich of Street, a Fine was levied of ſuch Lands in Street, and 
whether the Lands in Walton did paſs by that Fine, was the 
Queſtion, the Action being fo2' them onely: And adjudged 
that they ould not paſs; Foz Street being a diſtinct Uill by 
it ſelf , and Walton being a Diſtinct Will by its ſelf, and ſo 
found by the Uerdict : Although Street the Pariſh compꝛe⸗ 
hends both, yet in the Fine, the Lands in Walton (hall not 
be ſaid to be compaſed , unleſs Walton had bem an om 
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of Street; And that the Fine had bern levied ol Lands in the 
Partſh of Street; Then all had well paſſed: TUycrefoze it 
was adjudged accoꝛdingly. 


Doctor Laughton verſus Gardener. 


D. upon the Dtatute 14 H. 8. cap. 5. by the Plaintiff , as 
Pꝛelident of the Colledge of Phyſicians in London , and of 
the Cozpozationof Phyſicians there: Foꝛ that the Defendant 
uſed the Art of Phyſick in London, without Licence from the 
Colledge there, againlt the Dtatnte , and their Charter: Foz 
which he demanded 5 l. fo2 every moneth, being the penalty gi- 
ven by the Statute : The Detendant pleaded the Statute of 34 
H. 8, which inables every one to p2actiſe Phyſick oz Surgery, 
being Skilful therein, notwithſtanding any Act to the contrary. 
The Plaintiff replies, and chews the Dtatute primo Mar. cap, 9. 
which confirms their Chatter, and every Article thereof to ſtand 
in koꝛce; Any Act, Statute, Law, or Cuſtome to the contrary notwith- 
ſtanding. Yereupon the Defendant demurred ; Firſt, berauſe this 
general clauſe in this Law doth not reſtrain the Statute of 34 
H.8. Decondly, that this pleading is a departure: Fo2 it ought 
to have been ſhewn befoze. Stephens argued foꝛ theÞPlaintiff.Firlt, 
That the Act of 34 H.8, is repealed by the Statute of Prim. Mar. 
Quoad the Colledge of Phyſicians in London, as fully as if it 
had been by expꝛels wozds recited and repealed ; Foz when it 
confirms the Charter of 14 H.8.and appoints, that it. every part 
thereof (hall ſtand, and be available : The Dtatute of 34 H.8.can- 
not ſtand with it, Quia leges poſteriores leges priores conttarias ab- 
rogant , 4 Ed. 4. Porters Caſe Co. 1. fol. 25. Setondly, That 
it is not any departure: Becauſe there is not any new matter; 
but matter pleaded in reviving of the fozmer , oz fo2tification 
thereof : And a Recozd was chewon, Mich. 10 & 11 Eliz. betwire 
Bomelins & . .. where the Recoꝛd was in the ſame manner as 
this Recoꝛd is; Ind there the Plaintiff had Judgment: Where- 
fore, at. Ind there being none on the Defendants part to argue, 
The Court upon hearing of the Recozd, gave rule, that Judg⸗ 
ment Could be entred fo2 the Plaintiff, unleſs, ac. 


Reignold Nicholas verſus Sir John Chamberlaine. 


T* eſpaſs, It was held by all the Court upon Demurrer that it 
one erects an Boule, and builds a Conduit thereto in ano⸗ 
ther part of his Land, and conveys water by pipes to t he 
Houle ; And afterwards ſells the Youſe with the appurtenan- 
ces, ercepting the Land, oꝛ ſells the Land to another, reſer ving 
to himlelt the Yonſe : The Conduit and the pipes paſs with the 
Houſe; Becauſe it is neceſſary et quaſi appendant thereunto ; 
And ye ſhall have liberty by Law to dig in the Land fox 
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amending the pipes, 02 making them new as the caſe require: 


So it is, if Leilce foꝛ years ot an Houſe and Land, erect a Con- 
duite upon the Land, and after the term Determines, the Lelloꝛ 
occupies them together foꝛ a time, and afterwards ſells the 
Houſe with the appurtenances to one, and the Land to another: 
The Uendee ſhall have the Conduit and the pipes, and liberty to 
amend them: But by Popham , If the Leſlee erecs ſuch a Con- 
Duit , and afterward the Leſſoz during the Leaſe ſells the 
Houle to one, and the Land wherein the Conduit is;to another, 
and after the Leaſe determines ; He who hath the Land where⸗ 
in the Conduit is, may diſturb the other in the uſing thereof, and 
may bꝛeak it: Becauſe it was not erected by one who had a 
permanent eſtate, oz inheritance, noꝛ made one by the occupation 
and uſage of them together by him who had the inheritance ; 
So it 1s, if a diſleiſoꝛ of an Houſe and Land erects ſuch a Con- 
duit, and the Diſſeiſee renter, not taking conuſance of any ſuch 
erection, no2 uſing it, but pꝛeſently after his reentry , ſells the 
Youſe to oue, and the Land to another; Ye who hath the Land, 
is not compellable to ſuffer the other to enjoy the Conduit ; But 
in the pꝛincipall caſe by reaſon of the miſpleading therein, there 
was not any Judgment given. 


Radford verſus Harbyn. 


1 Reſpaſs; Foꝛ taking and carrying away of an hundꝛed load 
of wood: The Defendant juſtifies ; Foz that I. S. was 
poſſeſſed of them ut de bonis propriis , and the Plaintiff claim- 
inz them by colour of a Deed of gift of them atterward made, 
tk them; and the Defendant retwk them; And it was there- 
upon demurred ; Becauſe the colour — to the Plaintiff, is a 
god Title foz the Plaintiff,and conteſſeth the indereſt in him;Fox 
colour ought to be ſuch a thing, which is gd colour of Title, 8 
yet is not any Title; qs a Peed of a Leaſe foz life;becauſe it hat 
not theCeremony,viz. Livery: So grant of a reverſion without At⸗ 
tourment is not god: But a Deed of gods and chattels, without 
other act oꝛ ceremony is good: So of colour by a leaſe foꝛ years,02 
by Letters Patents, it is not god; becauſe they make a god title 
in the Plaintiff;And of that opinion was all the Court; UWhere- 


koꝛe, t. : 
Dent verſus Oliver, ante Mich, 2 Jac. 


ton erexit quoddam velabrum, Anglice a (Tolbwth, & vi 
& armis cepit Tolnetum , & adtunc & ibidem inſul tum fecit ſuper 
I. S. ſervientem ſuum, @ Diſturbed him in gathering Toll ad feriam 
ipſius le Plaintiff ſpectant. The Defendant pleaded Not guilty , and 
found agatnſt him: And after Uerdict it was moved in arrell of 


Judgment; Foz that it is, vi & armis erexit velabrum , &c. 
Whereas 


172 vi & armis apud manerium ſuum de Halling- 
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Mhereas it cannot be vi & armis. Sed non allocatur ; Fo2 thereby 

the Land is bꝛoken by pitching therein: Ind although it is not 

ſaid Clauſum fregit, yet it is god enough, and punichable, aa 4 
| Treſpaſs foꝛ erecting a Bothe, although it be not any bꝛeach of 

the ſoil, Secondly, Foz that he makes not any title in his De⸗ 

claration, viz. By chewing, that he had a Fair by peſcription, / Ne 

noꝛ that he had Toll by preſcription belonging to his Fair. Sed ale: 4 

non allocatur: Foꝛ it is a poſſeſſoꝛy Action, and is a ſufficient +» -'@ + ++ 
poſſeſſion againlt a ſtranger, without making any ſpectal title.. ez: 15? 
Thirdly, Foꝛ that it is quod vi & armis he tik Toll, which can⸗ e: 4 

not be: But it ought to be an Action upon the Caſe: Sed non al- beſt Hs. 
locatur: Fo2 as well the one as the other Action well lies, as 11H. f 85 
4. & 11 Ed. 3. tit. Treſpaſs are, Fourthly, foꝛ that this Action / 2 9 J. 
is bꝛought foꝛ the Aſlaulting of his ſervant, which lies not 

without Battery, per quod ſervitium amiſit. Sed non allocatur: Foz 

it is not bꝛought foꝛ the Allault, but becauſe by that means he 

was diſturbed in the collecting the pꝛofits of his Fair: Where- 

foze it was adjudged fo2 the Plaintiſt. 


The King againſt Champion. „ 


L. à Judgment given in the Common Bench in Quare (8 
uit foꝛ the Church of Moreton Valence; The ſole Queſti⸗ . at = 
on was, whether a double uſurpation ſhall put the King out of „ g7 50: 4: 
poſſeiſion, and put him to a UUrit of Bight of Advouſon, And 4. 6x: 
againct the opinion of Anderſon , It was there adjudged, That „ 33 1: 
the King was put to his Writ of Right, and could not main⸗ ... 
tain a Quare impedit : But now the Erroz being alligned in /* 
matter of Law: After dibers motions, the Court reſolved, That 

the King may well maintain a Quare impedit: Fo2 the King hath a«{+: 
luch paviledge , that he cannot by any Act be put out of e. gt: 
his inheritance , unleſs by his own Patent: And as he can⸗ 

not be outed of his inheritance concerning Land; ſo he can- fo: 242 
not be outed of an Advouſon: But uſurpation upon him, and pz: 75 0 
plenerty Qhall_tunde him quoad the poſſeſſion, until he remove won, * 
the Incumbent by Quare impedit: Foz reaſon requireth that the * . 50. 22 
Church be ſerved ; And one being in by pꝛeſentment, and acco2v- ** 1. S = 
ing tothe Ceremonies of the Church, cannot be put out with- ref 3 
out Action, And as it is agreed, That a ſtranger cannot 

put the King out of poſſeſſton of an Advouſon ; but that it is 

in him to grant 02 diſpole thereof : By the ſame reaſon a ſecond 

pꝛeſentation (hall not gain any poſſeſſion, noꝛ twenty pꝛeſentati⸗ 

ons; but that he always remains leiſed, and in poſſeſſion of 


the Advouſon : Foꝛ there ought to be a time when one may 1 
ſay, that a party hath gained poſſeſſion againſt the King ; And + 2 
if he cannot gain it by the firſt ; Then the King remaining hk 
in poſſeſſion, after the firſt pzeſentment, and plenerty thereby, . „ 
there is no mo2e outed from = by the lecond then by the _ 
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and by conlequence he is not outed by twenty others: And 
Popham ſatd, it was ſo reſolved, Mich. 38. & 39. Eliz. in Huſleys 
Caſe ; That two 02 the uſurpations upon the King, doth not 
gain ſuch a poſſeſſion againſt him , but that the Advouſon re- 
mains always in him, which he may grant c upon Avoybance, 
may preſent thereto > and maintain? a Quare impedit upon 
dilturbance ; And although it hath been ſaid, that in Yeard- 
leys Caſe (which was adjudged 25 Eliz.) The Quan 


was not put out of poileſſion by a double uſurpation ; but 


maintained a Quare impedit, and was not put to her UUrit of 
right of Advoulon ) The Recozd doth not mention any Jn- 
duction upon the lercnd pzelentment ; lo as there was not any 
plenerty againlt the King: yet Popham and Tanfield ſaid, 
they well remembzed the caſe was then argued, as if there had 
been Jnduction ; And then the Court did not conceive but that 
Jnduction was fully pleaded, and yet reſolved that it Could not 
bind the Queen, and gave Judgment acco2dingly;Ind ſo the Loꝛd 
Anderſon hath repoꝛted it: Mherefoꝛe they all here reſolved ac⸗ 
codingly); And Judgment was reverſed , Fenner conſentiente, 
ed hæſitanter. 


Mathewſon verſus Nicholas Rowe, 
Mich. 3 Jac. rot. 343. 


E Rror ot a Judgment in the Common Bench in Debt upon 
_ a Leaſe foꝛ years, and declares of the Leaſe of a Meſſuage 
ans Fearm vocat. Muſwell Ferme in Clerkenwell in Comitat. 
Midd. ac omnia, domos, xdificia, &c. & hæreditamenta eid, meſ- 
ſuag, pertinent. jacent. & exiſt, in Muſwell, Hornezey, Finchley 
& Clerkenwell, vel eorum aliquib. in dicto Comitat. Midd, Ac 
omnia ſepalia, clauſ. & parcellas terræ in Muſwell , Hornezey, 
Finchley & Clerkenwell , vel eorum aliquib. in dicto Comitat. 
Midd. dicto meſſuagio ſpectant. vel cum eod. dimiſſ. viz. Totum il- 
lud clauſum prati vel paſturæ vocat. Hillyfield, &c. Habendum foz 
21 years rendring 80 l. per ann. And foz rent over foꝛ a year he 
bꝛings his Action; The Defendant pleads Non deber,and found 
againſt him, and Judgment acco2dingly ; And the Erroꝛ aſſign- 
ed was: Becaule the Declaration is uncertain ; Fo? that it ap- 
pears not, in which of the Uills the Land lay. Foz the Declara- 
tion is of a Leaſe of the Lands in thoſe Mills, vel earum aliqua. 
Alſo, he declares of the Demiſe of a Cloſe, of Medow vel pa- 
ſturx,which is intertaine. Sed non allocatur ; Foz in a Declara- 
tion wherein no Land is demanded, no2 to be recovered , 
It is ſufficient, it the Declaration be as general as the woꝛds 
of the Demile ; Fo2 it is grounded upon the contract: Uhere= 
foꝛe the Declaration may be accoꝛdingly: But in an Ejectione 
firmæ, where poſſeſſion is recoverable ; There the certainty of 


the Land ought to be ſhewn , aud in what place it = 
02 
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Foꝛ an Ejectione firmæ de uno Meſſuagio five Tenemento hath 
been ruled to be ill: And it was ſaid, that fo2 the point in Que⸗ 
ſtion in Sir William Reads Caſe, ſuch a declaration was ad⸗ 
judged god, UWherefoze the Judgement was affirmed, And 
the lame Term in the Exchequer Chamber befoze the Juſtices 
and Barons ſuch a Urit of Erroz was depending upon a 
Judgement given in the Kings Bench upon ſuch a dec , 
which was verbatim as this Recod is; and there the Judge⸗ 
ment was alſo affirmed. Ind it was there held, that if one lets 
all his Lands in the County of Midd. & Eſſex. A. declaration in 
Debt upon this Leaſe, viz. that he demiſed unto him all his 
Lands in the counties of Midd. & Eſſex, without mentioning 
any Uill wherein any of them lies, is god enough; And they 
laid, that if the declaration had not ben god, yet when he de⸗ 
clares of a Leaſe made at the Mard and Parich ol Bow in 
London, of Land in Midd. and the Defendant pleads thereto 
Non debet, this makes the declaration to be god. Foꝛ the tri⸗ 
all Gall be now at London, and the place where the Land lies 
is not material as in the Cale of 18 Ed. 4. A man declares of a 


* 
3. n. 


2 


1 


Leaſe fo years, and doth not chew the place where it was „ "2+. 
made, it is il: yet if the Defendant admits it, and pleads a ſur⸗ 2 9 6 366: 


6 ag: 3 


render, now the declaration is made god. UUheretoze here, at. 


} Emorandum: This Term Sir Edward Coke the Kings Attorny, 
of the Inner Temple,; was made Chief Juſtice of the Common 


Bench. He was ſworn ia Chancery as Serjeant, and afterward 
went preiently into the Treaſury of the Common Bench; and there 
by Pepham Chief Juſtice his Partie Robes were put on;And he forth- 
with the ſame day was brought to the Barre as Serjeant; And pre- 
ſently after his Writ read and Count made, he was created Chief 
Juſtice, and ſate the ſame day, and afterwards roſe and put off his par- 
tie Robes, and put on his Robes of a Judge, And the ſecond day 
after went to Weſtminſt. with all the Society of the Inner Temple 


attending upon him, 
Cockſon ver ſus Cock, Paſch. 4 Jac. rot. 607. 


(COvenant. Againli the Defendant as Iſſigne of Dalton ; Fox 

that upon an Jndenture of Demiſe Dalton covenanted foz 
himſelf, his Executoꝛs and Adminiſtratozs to leave 15 Acres 
every year foꝛ Paſture abſque cultura; And that he granted his 
Eſtate to the Defendant, and that the Defendant non reliquit 15 
acras ad Paſturam, but ſuch a day and year plowed up all. And 
upon this Count it was Demurred, becauſe the Aſſignee not bez 
ing named, it is not any Covenant which ſhall bind the Aſſignee, 
fo2 it is collateral. But all the Court held, that this Cove- 
nant is to be perfozmed by the Aſſignee, although he be not 


named: becaule it is foz the benefit of the Clate, — 


2 


(10) 


(12) 


7 a 172 6: 


. 
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the nature of the Soyle , But to do a collateral covenant; as to 


„ build de novo, 02 ſuch like, chall not bind him, unleſſe named, 


(12) 


© (tk 
- 
0 


? 


(13) 


:-* UWherefoze it was adjudged to2 the Plaintiff, : 


Johnſon verſus Sir John Aylmer, Mich. 3 Iac. pot. 1943. 


Ction: Foꝛ that the Defendant Hwc falſa & ſcandaloſa verba 
ſequentia dixit & publicavit, viz. Mr, Price, you do my Lord 
Burleigh wrong, that you do not apprehend Feremy Fohnſon ( innu- 
endo the Plaintiff ) for a Felon, and ſeiſe his goods; For he (innu- 
endo the Plaintiff ) hath ſtoln a Sheep from Wright of Rirſby (inna- 


* endo ohn Wright ) The Defendant pleaded Not guilcy,and found 


againſt him, and Damages Alleſled to 50 1, And after Uerdict, 
it was moved in arreſt of Judgement, that the woꝛds be to ge- 
nerally laid to maintain the Action; Foz they be not alledged to 
be ſpoken of the Plaintiſt, in the Urit oꝛ Count; but onely in re- 
citing the woꝛds, he ſaith,innuendo the Plaintiff; Ind the innuendo 
without expꝛeſſe alledging the woꝛds to be ſpoken of the Plain⸗ 
tiff, will not maintain the Action. And ot that opinion was 


the Court: Uherefozeit was adjudged foz the Detendant, 
: Harrold verſus Clotworthy, Paſch. 4 Jac. rot. 1356. 


Tim upon an Obligation , condition?d fo2 the payment of a 
leller ſumme: The Defendant ple aded, Tender al jour & touts 
temps priſt; Tz: Plaintiff received the pꝛincipal ſum in Court; 
and Judgement to acquit the Defendant of the ſumme received. 
Ano che Plaintiſt to have Damages, alledgeth a demand of the 
mon; from the Deken ant; And it was tyereupon de murred 
and adjudged fo2 toe Plaintiff, Foz ik the Plaintiff would 
have Damages, he ought not to Have received the money; 
but to ſuffer it to remain in Court. Foz afterJudgement, Quod 
erat inde fine die > no Jſſue ſhall be taken, 


Laſhmer ver ſus Avery, Hill. 3 Jac. rot. 451, 


Pon a ſpecial Uerdict, the Caſe was ; A cullome of a 

Mann was found to be, that if a Copyholder in Fe died 
ſeiſed, his Feme ſhould hold it during her lite, as Fran Bark:The 
Load infeoffs the Copyholder, who died ſeiſed; whether che ſhall 
hold it, ar. And adjudged, that che ſhould not. But ik the 
Loꝛd had infeoffed a Stranger of that Land, yet the Land re⸗ 
mained Copyhold, and the cuſtome is not taken away, 


Otezit was held by all the Court inter That eradica- 
ting of white thorns is waſt ; But ſuccidendo & wendendo is no 


waſt, unleſſe it be laid, that they. grew in paſture for defence of 


Cattle and were of the greatneſs of Timber, 
Param 
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Paramor verſus Chapman, Paſch. 3 Jac. rot. 1036. 


Eplevin: The Defendant avows upon the Statute Infra (16) 


feodum & Dominium upon a ſtranger; The Plaintiff ſaith, . {#- 0: --19* 


Non tenuit generally without alledging Tenure de aliquo, And 
Traverſeth the Tenure alledged and it was ruled to be ill, and 
fo: that cauſe Repleader awarded, And it was held, that the 
Plaintiff might have all Pleas which he might have at the 
Common Law, beſides Diſclaimer ; Foz he might Traverſe the 
Tenure, 02 plead hors de ſon fee: But he cannot plead Non tenure 
generally at the Common Law. 


Osborn & Bradſhaw verſus Churchman, 


Sborn and Bradſhaw were Dureties foꝛ one Churchman foz (17) 

the payment of money, and had counterbonds to ſave them . S 
harmleſe ; themony was not paid at the day, and the Sureties 
paid it ; And afterwards Churchman became Bankrupt , and 
whether they were Creditozs within the Statute, was the 
, Queſtion, And it was reſolved, that they were; Ind in this , . , 

Caſe, in an Aſſiſe betwixt the Creditoꝛs and the Son ol Church- ! . 
man, Jt was found, that the Father by Indenture in conſide⸗ /n 29507 
ration of love which he bare to his Don ; and fo2 natural at- 
fection unto him, bargained and ſold, gave, granted and confir- 
med that Land unto him and his Yeirs ; This Ped wag in⸗ 
rolled: The Queſtion was, whether this Land Could paſle ; 
and it was held, it ſhould not, unlefſe mony had been payed, o2 ,.. , #7: a: 
ſkate were executed; Foꝛ the Uſe ſhall not palle: But becauſe the 
— was then in poſſeſſion, it was held to enure by way of con⸗ 
ation. 


Nowel verſus Dier, Hill. 3 Jac, rot. 840. 


A tion foꝛ woꝛds; The Defendant pleadg quoad part of the 
woꝛds Non culp. quoad other part Juſtities, by reaſon of a 
Felony committed in the county of Somerſ. The Plaintiff ſaith, 
de Injuria ſua propria, One Ven, fac. was awarded in the County 
of Berk. where the Acrion wag bꝛought to try theſe Jſſues, and of} 146 264 
found kor the Plaintiff, and Damages ſeverally given ; And % . 9e. 

koz the Jſlue miſtried the Plaintiff releaſed his Damages and „% // 4 

Action: And had Judgement foz the other. 929 = 


(18) 


Criſp verſus Gamel, Hill. 3 Jac, rot. 609. 


] Twas reſolved, That where in an Aſlumpſit, two conſide- 19 
tt; 


* 110 : 
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rations be alledged , the one god and ſufficient, and the o⸗ 
ther idle and vaine ; It that which is god be pꝛoved it ſufficeth; 
And 


89 — — 


125 Termino Trinitatis Anno quarto 


And although he failes in the p2ok of the other, it is not mate- 
rial; Becauſe it was in vaine to alledge it; and it is, as if it 
had not been alledged. 


Starling verſus Long, Mich, 3 Jac. rot. 1315. 


(20 Reſpaſſe ſuper Caſum : The UUrit was ad damnum 40 1. 

The Count was ad damnum 601. After Uerdict this vari- 

7. 20% se ante was Gewn in arreſt of Judgement; Sed non Allocatur, 

f, if, e But it was held, that he (ould not have moze Damages then 
in the Urit ; Uherefoze it was adjudged fo2 the Plaintiff, 
Vid. Trin. 3 Jac. rot. 1812. betwixt Church and Finch the like 

exception taken: And adjudged as here. 


Termino 


—— 


Ke, 

Termino Michaelis, Anno quarto Jac o0B1 Regis 
in Banco Regis. 

N from Octabis Michaelis unto Menſe Michaelis propter Peſtilen- 

tiam; and at Menſe Michaelis none of the Court (ate ; untill 


quarts are poſt, 


Ote, That the firſt part of this Term was adjourned, vis. 


Wood verſus Smith, 


A Ction ſ»rTrover of Divers goods, (naming them particularly,) 
and converting of them; The Defendant pleaded Not guil- 
ty, and found againſt am, and Damages aſſeſſed to 401; And 
it was now moved in arreſt of Ju — —— wh oe 
is bꝛought of divers things by an iniſtratoz, of gods of the 
Inteſtates found and converted: And it appears that parcel of 
thoſe gods are things fired to the Freehold, and as parcel there- 
of, foꝛʒ which this Action lies not; and divers parcels of them 
are inſenſibly alledged, and there de not any ſuch woꝛds in La⸗ 
tine oꝛ otherwiſe koꝛ them; And the Damages being entire, 
there ougitt not to be any Judgment: Fox the declaration is, 
p he was poſſeſſed de duobus Articlis, vocat. Poꝛtal cum ſuſpenſis, 
vocat. Hinges, & de uno molendino vocat. an Yand-mill, Et de uno 
lumbo vocat. & Lead, Et de una Alveola vocat. a Maching⸗tfat, a 
them, &. which things appear to be fired to the houle, and 
are as parcel thereof, and be not accounted as goods, ſo the 
Action lies not fot thera; Fot the Poꝛtal is a Do of the houle: 
and the Mandmill and the Lead (win Lead) 


ich is a 
and the ache in (he d hare! ofthe Brewing veſſels) 


are alwayes fited thus, and ge to the Heir, and not to the Ex⸗ 
ecuto2 ; g 20 Hen, . Selen Allocatur; Fo: it is alledged 
in the declaration, chat he was 'poſſeſſed of them, ut de bonis 

4 aye that thoſe things were ſeveredfrom the pef 
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declares that he was poſſeſſed de uno Spadone, una equa pretii 53 5; 
4 d. So there is not any pꝛice at all ko; the gelding ; And fo2 
that cauſe Popham and Yelverton held the Declaration to be ill: 
Foꝛ to every thing there ought to be added the value, if it be a 
dead thing, and the paice if it be alive; And fozaſmuch as this 
wanted thereof, they held it to be vicious. But Williams, Tan- 
field and Fenner è contra; fo they (aid, it was not of neceſſity , 
eſpecially where the thing is not demanded, but Damages fo 
it. And therefoze Williams cited the Regiſter, fol. 37. that ſuch 
exception at the Common Law was not material: But they 
held, that at the moſt it was but default of Foꝛm, vohich is aided 
bythe Statute of 18 Eliz. But the other Juſtites demed it, and 
ſaid, it was ſubſtance and not fozm onely : But afterwards 
upon viewing the Roll in Court, although the Recozd of Niti 
prius was (0, yet the Roll is de uno Spadone & una equa pretii 
535. 4 d. So the pꝛice extends to both: Uherefoze they all held 
it to be good enough. Uherefoze they awarded p the Recoꝛd of 
Niſi prius ſhould be amended accoꝛding to Roll; And it was ad- 
judged foꝛ the Plaintiff. Note, there was a pꝛelident cited, Trin. 
23 Eliz, rot. 723, That foꝛ wanting vi & armis in Treſpaſle , it 
was reſolved to be but koꝛm a not (ubltance;and aided by 18 Eliz. 


Marham verſus Peſcod, Trin. 1 Jac. rot. 838. in C. B. 


Rror of a Judgement in the Kings Bench, in an Action up- 

on the Cale, where the Plaintiff declared, WhereaShe was 
bonus & honeſtus, &c. That the Defendant falſo & malicioſe 
pꝛocured him at ſuchaDeſlions of the Peace befoze ſuch Juſtices 
of the Peace to be endicted of Felony, taz the ſtealing of a piece 
of timber from the Plaintiff, Et ea occaſione capi, & apud Nor- 
wich to be impꝛil oned untill coram J. B. & A. S. Juſticiariis pacis 
& ad audiendum, &c. legitime acquietatus fuit: ad damnum , &c. 
The Defendant pleads, that he was poſſeſſed of a piece ot tim⸗ 
ber, which was Feloniouſly ſtoln from him by perſons unknown, 
which was found in the Plaintiffs polleſſion: Whereof he 
complaining to Serjeant Haughton being Juſtice of Peace, 
who examining the Plaintiff, and finding-cauſe of ſuſpicion in 
him that he had ſtoln it, committed the. Plaintiff to paſon, and 
bound the Defendant in a Rec abe Ble againlt the 
Plaintiff ; Foz which caules he erhibited a Bill of Endictment 
thereof, and the Plaintiff was Endiged; which is the ſame 
conſpiracy ; The Plaintiff replies, de 75 ſua proptia abſque 
tali cauſaʒand Iſſue joyned thereupon and found koꝛ the Plaintiff, 
and Judgement accoꝛdingly; And now Erroꝛ brought thereof. 
The Firſt Erroz aſſigned was, koꝛ that the Oziginal Writ and 


A 
declaration varies; and in truth, there was one Oꝛiginal Mrit 
which was certified upon this Writ of Erro2, which varied 
front the declaration certified ; But the Plaintiff had bung 

and⸗ 


— 
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another Writ, and did not declare upon the firff, but declared 
upon the ſecond Urit, which agreed with the declaration; 
which Writ was not certified ; UWherefoze the Defendant in 
the UUrit of Erro2 alledged Diminution, and had a Cerciorare, 
whereby it was certified;which was held good enough by all ther __ 
Court. A ſecond Erroz aſſigned was , becauſe the Plea in p. 2 
Barre is ill, and no Barre to the Action, and ſo the Iſlue jorn⸗ 75 > 
ed is not material, and then the Judgement thereupon is Er⸗ 
roneous: Sed non Allocatur; Foz the Plea in Barre is god, 
fo2it is a god Jultification of his dealing) if it were true, as _— -... 
8 Hen. 4. 6. & 31 Eliz. betwixt Knight and Jerome in the Rings 
Bench, it was held, that ſuch a Juſtification was god. ÞA ,, 7+: «91 
third Erro2 which .( aſſigned, upon Reco2d , but ore tenus, ) nz 920+ 
that the declaration was not god, was, becauſe it is, that he 

was legitime acquietatus, ànd doth not ſay, Inde nec de Felonia præ- 

dicla; Do as it doth not appear whereof he was acquitted:And 

conſpiracy lies not, unleſſe he ſhews that he was lawfully ac- 
quuted of the Felony afozeſaid ; And therefoze Fitz. N. B. 114. 

and the pꝛeſidents in the book of Entries are, Quod legitimo mo- 

do inde acquietatus exiſtet: Sed non Allocatur ; Foz true it is, 

ſo it ought to be in conſpiracy, as all the Court agred ; But «12-479? 
this Action being but an Action upon the Cale, and toz that he <(© 
falſo & malitiole p20cured him to be Endicted, and cauſed his # #: 230: 
name to be called in queſtion, and pꝛocured him to be impuſoned,, x : 114: 
and fo2 that he had. done it falſo & malitioſe; fo2 this cauſe ths 

Action was bought. And Tanfield ſaid, he well knew this 

difference to be ſo agred in the Caſe of Knight and Jerome in 

this Court after debate and adviſement; Mherekoꝛe the 
Judgement was affirmed, Richardſon was of counſel with 

the Plaintiff in the Urit of Erroꝛ, and J of counſel with the 

Defendant ; and he ſeverall dayes earneſtly urged to have the 
Judgement reverſed fo2 this laſt Erroz, But it was adjudged 


ut ſupra, 


Chriſtopher ' Gewen verſus Samuel Roll, and Anne 
his Wite Executrix of William Noble, 
Hill. 3 Jac, rot. 897, 


Ebt: Upon an Obligation of a 1000 marks made top Plain- (4) 
tiff and one Thomas Gewen, 20 Eliz. The Defendant pleads, 
that the ſaid William the Teſtato2 was bound to the ſaid Tho- 
mas Gewen 22 Eliz. in a Statute Staple of 2000 l. And ſhews, 
that the defeaſance thereof was, Uhereas he had covenanted 
to aſſure the Barton of Broddrige to the uſe of himſelf foꝛ his 
life, and after to the uſe of the Plaintiff and his wife in Taile, 
remainder to the right Heirs of William Noble; And that he 
would not charge the ſard Barton with Eſtates that Could en⸗ 
dure longer then his own life * That if he perfouyed the _ to⸗ 
2 enant; 
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venant, the Satute to be void, #c. And chews the bꝛeach ot the 
„ „ covenant, by an Allurance of the ſaid Land to George Noble his 
69: Tp G:1Ren ecco Don in Taile ; Do the S.atute bzoken which is in fozce, and 
avers,quod non habentznec die Impetrationis billæ prædictæ habue- 

runt bona quz tuere teſtatoris tempore mortis ſux in manibus ſuis 

adminiſtrand. præterquam ad ſatisfaciendum the ſatd Satute; The 

Plaintiff replies, and Gews the Statute of 27 Elz. of fraudu⸗ 

lent conveyances, and that the firſt Jndenture and defeaſance 

was in conſideration of money; And that after the conveyance 

to George Noble, he made an Aſſurance to the uſe of himſeit foz 

life, and after to the uſe of the Plaintiff aud his wife, accoꝛding 

to the firſt Jndenture; Ind that the conveyance to George Noble 

was to defraud him, and ſo void; and had not any continuance 

after the death of William Noble again him; Ind thereupon 

the Defendant demurted. And being argued at the Barre upon 

the matter of the replication, all the Court reſolved, that the 

matter Gewn therein doth not avoid the bzeach of the Statute ; 

Fo: although that eſtate is vendible by the Dtatute of 27 Eliz. yet 

it is charged to continue longer then his life an the linntation , 4 

therefoze is a breach of the covenant, ſo theDtatute is foxfated, 

Then it was moved that the Barre is ill; Firſt, becauſe he 

pieads that he had not gods the day of the Bill which were 

the Teltatogs tempore mortis ſuæ; which is not god, becauſe 

he may have gods liable to Debts, although they were not the 

Teſtatozs goods tempore mortis ſuæ: Is if he had Lands devi⸗ 

ſed to be fold foꝛ the payment of his Debts, which are ſold; The 

mony recteved is Allets, yet they were not bona Leſtatoris; Do 

it is where gods are taken from the Teſtatoꝛ by Treſpaſſe, and 

Damages are recovered, they be Alſets in their hands, And ſo 

is the book 7 Hen. 4. 39. Ind of that opinion was Williams. But 

all the Court beſides held the contrary in this point ; Fox the 

Barre is god to a Common in en, and it ſhail not be conceived 

that they had ſuch Allets , being ſpectaſAllets , unleſle it were 

ſpecially Chewn ; and denyed the book to be Law in that point; 

And they laid, that all the pꝛelidents are in this mamer, as it 

is here quoad that point, and Kemp and all the Cierks affirmed 

as much, 7 Hen. 7. 7. 3 Hen. 7. 8. 6 Hen. 7. 7. 5 Hen. 7. 14. 

A ſecond exception to the Bar was, becauſe he pꝛetends that he 

had not, Nec die Impetrationis billæ habu t bona teſtatoris, &c. and 

doth not ſay nec unquam poſtea, which ought to be alledged by the 

rule of all the bos; Foz it may be that he had, after the Bill 

which might charge him. And it was held by all the Court to 

be an incurable fault; Fo2 all bons and pꝛeſidents direct, that 

x pleading ought to be ſo, and it is not aided, unleſfe it be 
ound by verdict that he had Allets the day of the Plea pleaded ; 
Then that aids the fault in the Barre, and makes it not mate» 
rial; but it is not lo upon Demurrer ; Aud although the De⸗ 
murrer be upon a replication, which is vicious; yet We 

| A! 
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as the Barre is ill; the declaration being god: and the Re- 
plication is onely to avoid the Barre, which ( as this Caſe is) 
meds not be avoided , becauſe it is no Barre ; Ind the Re⸗ 
plication is not to intitle him to the Action; They held, 
although the replication was ill n , yet Judgment ſhould _ 8 
be given againſt the Defendant: But where the Replication is, „ 65 
to entitle himſelf to the Action, and by the Plaintiffs own chew⸗ 
ing in the Replication he hath not any cauſe of Action, there 3 0 1 
udgment chall be againſt the Plaintiff, although the bar be ill, ot u 
8 in debt upon an obligation, where the condition is to perkoꝛm 
covenants, and the Defendant pleads perfoꝛmante, but pleadss 
ill; And the Plaintiff replies, and chews a breach which ap= #-b:'4* _ 2 
rs to be no bꝛeach: The Defendant Demurrs , Judgment 
ll be againlt the Plaintiff ; Foꝛ the Court ſhall not intend 
any other bꝛeach o2 cauſe of Amon then he himſelf yath own, 
which is not any; Wlherefoze Judgment ſhall be againſt him, 
And in this Caſe after divers motions, it was adjudged fox 
the Plaintiff. Vid. Co. 3. fol. 52, 


Parkers Caſe. 


| Þ and his wife brought a Urit of Erroz to Reverſe (5) 
an Endictment upon the Statute of 5 Eliz. of Perjury,and 
Outlawry thereupon : And the Erroꝛ aſſigned was; becauſe the 
Eadictment rerites the Statute of 5 Eliz. # miſrecites it in hoc; 

That the Statute is, Quod quilibet attinctus de tali offenſa (hall 

loſe and foꝛteit 20 l. The recital is, Quod quilibet attinctus, &c. 

admitteret & forisfaceret 20 l. So it is Admitteret pro Amitteret, 

which is not ſenſible, noꝛ agræable with the Statute: And al- 

though it was ſaid , That theſe wozds are Quaſi Synonyma & 

de eodem ſenſu, and the one being well recited is ſufficient ; yet 

decauſe they be both in the Dratnte, and the one is miſrecited, 2 
It is ill and there is not any ſuch Statute recited ; UWhere-= '*'+* © 
koꝛe foz this cauſe, withont hearing any of the other exceptions 

which were offered, betauſe this fault was manifeſt ; The En⸗ 

dictment was diſcharged, and the Utlawory reverſed. 


Lady Waterhouſe verſus BawJe, Hill. 3 Jac. rot. 663. 


A Ction upon the Cale: And declares, Whereas by the Sta⸗ (s 
tute 45 Ed. 3, cap. 2. Tythes onght not to de payed fa: . 
groſs tres ; and by the Dtarnte 32 H. 8. cap. 7. None ought to 
be (ned fo2 Tythes of groſs tres; That che had cut down (ach 
fimber tres being above the growth of 20 years, and that the 
Defendant as Parſon ſued her foꝛ Tythes of them | | 
ſaid Dtatute. Upon this Declatatton, it was demurred; Foꝛ rt 
was moved, when a Dtatnte pꝛohrbits ſning, and gives no ſpe⸗ 
cal penalty: There action upon the caſe lies not fo2 doing a thing 

J# 
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againt the pꝛohibition of a Dtatute ; As where a man di⸗ 
{trains extra feodum, oꝛ in the high way, cc. But all the Court 
held, that the Action lies not; Foz none Call be pnniched foz 
ſuing in the Spiritual Court foz any matter which is pꝛoperly 
demandable there, although peraDventure he hath not any cauſe 
of Action; But it he ſues in the Spiritual Court foꝛ matter 
which appears by his libell is not ſuable there, noꝛ the ſaid 
Court hath any Juris diction thereof , but the Common Law 
hath Jurisdiction , there Action upon the Caſe lieth; Foz it is 
a (uit foz veration, and ſks to take away the Juris diction of 
the Courts of the Cemmon Law: But if the ſuit be there foꝛ a 
thing de mandable and recoverable there, by any thing which 
appears by the libel , and by the Defendants Plea , oꝛ by any 
coliateral matter he is barrable there, no Action upon the Cale 
Uieth; And here although the Statute be, that none Call be 
tompellable to pay Tythes of groſs trees , yet it is lawtull foz 
the Parſon to dꝛaw it in Queſtion in the Spiritual Court, whe⸗ 
ther they were grols trees 02 not. And they held, that where a 
Statute pꝛohibits a thing, and adds no penalty; True it is;that 
an Action lies foꝛ doing againtt the pꝛohibition of that Statute: 
But that ought to be by an Action bꝛought tam pro Rege quam 
pro ſeipſo; Becauſe in ſuch Caſe the King is to have a fine ; And 
fo2 that, this Action is bought onely by the party, and not tam 
pro Rege qui pro ſeipſo: Therefoze they all held, although other⸗ 
wile an Action might lie, yet fo2 this cauſe it was not well 
bought ; Wherefoze it was adjudged foz the Defendant, 


Marler verſus Ayliffe & Eylett. 


T Relſpals 3 Fo2 takinz of a Gun and Dagger from him ; 

One of the Defendants juſtifies, becauſe the laintiſt aſſault⸗ 
ed I. S. with them; And in pꝛelervation of the peace, and foz ſafe- 
guard of the life of I. S. he took them from the Plaintiff ; And lo 
Juſtifies ; The other pleads Non culp. The Plaintiff replies a⸗ 
gainſt him who juſtified , De ſo» Tor: Demeaſn; And this Iſſue 
was found foꝛ the Defendant:Ind the ſame Jury found againſt 
him who pleaded Not guilty, that he was guilty, and aſſeſſed 
Damages and coſts, And it was now moved in Arreſt of 
Judgment, That in regard the Action was bꝛought againlt 
both Defendants joyntly, and the Juſtification is found foz the 
ene, the other cannot be guilty ; And lo no Judgment ought to 
be againlt him, notwithſtanding this Uerdict : But notwith- 
ſtanding this Exception the Plaintiff had Judoment ; Foz in 
that he is found guilty , and cannot take advantage of the 
Juſtification , the Action well lies; Foz it (hall be intended, 
that he took it at another time without cauſe ; But if the one 
detendant Jullifies by the gift of th — as hee deſtroyes the 
Plaintiffs title, # ews that he could not have cauſe of Action ; 


which 


* 


— 
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which is found actoꝛdingly foꝛ that Defendant; although the o⸗ 


ther Defendant be found guilty , yet no Judgment ſhall be a- 
gainſt him; becauſe it appears to the Court he had not any 
cauſe of Action: UNherefoze it was adjudged foz the Plaintiff, 


Boſtock verſus Snell. 


| hos was bꝛought in the Exchequer Chamber of a Judg- 
ment in this Court in Debt to Rent; which (and all other 
Writs of Erroz depending there) were diſcontinued by the not 
coming of the Juſtices, the Term being adjourned propter peſti- 
lentiã in London; And the adjournment did not extend unto them: 


Now a new wat of Erxoz, Quod corã vobis reſidet, was bought; en er 
poſt 304 


(212589) 


And fozaſmuch as this Urit was bzought after the D 

of 3 Jac. to ſtay Execution in Debt; Jt was payed, that accozd- 
ing to the ſaid Statute he might have execution , 02 that the 
party ſhould put in Dureties to pay the Condemnation: But up- 
on conſideration of the Statute, all the Jultices held, that it was 
out of the Dtatute ; Becauſe it is not an Oaginal Urit of Er⸗ 
ros, but it is in lieu of a fozmer Writ , upon which the Recoꝛd 
was removed befoze the Dtatute ; And it being diſcontinued, 
not thꝛough default of the party, it is not reaſon he ould be pꝛe⸗ 
judiced thereby; Wherefoze it was reſolved, that this caſe was 
out of the Dtatute 3 Jac. cap. 8. 


Sir Chriſtopher Hilliard ver ſus Redner. 


8 


1 


Ir Chriſtop. Hilliard Ererutoꝛ of Dir Chriſtop. Hilliard, bꝛought (5) 8 


Debt againſt Redner as Don and Heir of Redner, #recover- ,- Ng 4 


ed by Default in the Common Bench: Erroz r b2oughe, was 
aſſigned; becauſe there wanted a Uarrant of Attozney foꝛ the 
Plaintiff ; Ind the Warrant of Attozny was certified in this 
manner, viz. Chriſtoph. Hilliard miles po. lo. ſuo I. S. attornatum 
ſuum verſus Joh. Redner: And it was moved, that this was 
not any ſufficient Marrant of Attazny ; Becauſe he is not na⸗ 
med Executoꝛ, ac. But it was held,that it was well amendable; 


And it ſhould be intended to be in this Action; becauſe there s peft- $04: 


not any other Action depending: Uherefoze it was awarded 
to be amended, and the Judgment was affirmed, 
Osbourn ver ſus Rider, Hill. 3. Jac. rot. 

E J ectione firmx was bought upon a Leaſe made 1 Jan: 3 Jac. 

Habendum a dato Indenturæ prædict. Ind the Ejectment was 

the ſame day. After Uerdict foꝛ the qo it was moved in 

Arreſt of Judgment, that this Leaſe made; Habendum 4 


dato Indenturæ prædictæ, is as much as to ſay, frem the day of oth 426 "a 


the date; as it is held in Cleytons Caſe, Co. 5. fol. 1. Then the 


Ejeſt⸗ 


i 285" 
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taken in Execution , althoug 


Ejectment being the ſame day, it is ill alledged ; But all the 
Court reſolved, that the date is the time of the delivery, and it 
differs from the time oꝛ day of the date: Uherefoze the Eject- 
ment alledged poſtea the ſame day, is god enough. And it was 
adjudged toꝛ the Plaintiff, 


Williams verſus Cutteris, Paſch. 43 Eliz. rot. 88, 


C Cire fac. againſt an Executoꝛ, Quare Executionem habere non 
debet, upon a Judgment in Debt againſt the Teſtatoz ; The 
Defendant pleaded, that the Plaintiff ſued Execution againſt 
the Teſtatoꝛ by Capias ad ſatistaciendum, and had his body in Ex⸗ 
ecution, who died in pziſon;And demand Judgment Si Actio, &c. 
And it was thereupon demurred ;Becaule this Execution is not 
any ſatisfaction : And it was payed inaſmuch as he did not 
plead, that ſatisfaction was giwen theretoꝛe Execution might be 
awarded. But Tanfield c Yetyerton, cæteris juſticiariis abſentibus, 
held, tyat the Bar was god: Foz when the body of the-partyis 

hit be not in it ſelf any ſatistacti⸗ 
on, yet as to him, there cannot be any other Execution: But 
eunon er 19 ot any diſcharge in er orher Peru the Ex: 
ecution-that any rg : = 
ecution is againſt both; and it is not ſatistaction until the con- 
demnation be ſatisfied: Pet when Execution is agatuſt one onety, 
the Judgment being againſt one onely: Mhen he dies; no 
other Execution tan ber againſt his gods o2 Lands, 


2 then was in his like time; Wherefoze they held the 


Bar to be god. But becauſe it was a newcaſe, aud had not foz- 
merly been adjudged , they would be adviſed, Ec Adjournatur. 
Vid. poſtea. 143* * 2 Fae, 


Lady Lane werſas Pledall. 
Ebt upon an obligation which was let fozth to be made 15 


Nov. 25 Eliz. The Defendant pleaded Non eſt factum; The 
Jury found a ſperial Uerdict; viz. That it was dated 15 Nov. 


23. Eliz. but was not ſealed dz delivered until the 18 Nov. 26 
Eliz. Et ſi ſuper totam materiam. the Court Gall adj 


it for 
the Plaintiſt, they find fo2 the Plaintiff, Et ſi, &c. And: it being 
hereupon moved, all the Court without any difficulty reſolved, 
that this Uerdict is found fo2 the Plaintiff ; Foz the Jue be- 
ing generally Non eſt factum, it appears to be his ded. But 
peradveuture by ſpecial pleading he might have helped himſelf : 
Uhcrefoze it was adjudged fo2 the Plaintiff, Vid. Co. 2. fol. 
4, Goddards Cale. 


Hawke 
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Hawkes verſus Bray field. 


ohibition: To ſtay a ſuite foꝛ —＋ — ſurmiſeth that the (13) 
Loꝛd Shandois was ſeiſed in Fæ of a capital Meſſuage and {+176 : 
Dtmeaſn Lands t appertaining in the Pariſh ol D.# that +: 2-<* 65: 
he agreed with the dant being Parſon of D. in conſidera- yoG: 97 
tion of 10 l. to beAnnually payed by the Lozd Shandois to the De⸗ 

fendant durin ——_— lives and his continuing parſon, in 
ſatisfaction of all T ing upon the ſaid 


＋ 


gta * gfe 


being quaſi by 
way of ſale : But fo2 many years , (which ſound in nature of a 
Leaſe ) it cannot be. And Tanfield ſaid, Chat ſuch a ſurmiſe >: f a 
was in a Caſe betwixt Nelſon and Preciman, to be Diſcharged foꝛ 4 Sti 94* 
years, and rufed to be void ; 4 multo fortiori » To be diſcharged “ , , 
during the Parſons Ke: And fach a Caſe was ruled betwirt 
Rolls and Rolls. UNheretoze without further argument it was „ 
adjudged fo2 the Defendant, and conſultation was awarded, /2*=*-/ 


Normanvile verſas Pope, Hill. 3. Jac. rot. 


Deb: : Upon a Bill obligatozy of 40 l. to be payed within ten (14) 
days after,John Lepton went by 5 days undivided from Lon- /- 2&: 463: 

don to York, and returned from York to London; Ind alledges.: 2 623. 
in facto, That 18 Mays 3 Jac, he went kram London to York, 
and by five days undileded went from Y ork ta London, and from 
London to Vork; And that the Defendant licet ſæpius requiſitus, 
&c. had not payed the 40 l. c. The Defendant pleaded , that 
Lepton did not go by five days immediately from London to Vork, er 14% 
and return krom York to London, = &c, And Jfſne — 

2 


n 
— 
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(15) 


(16) 


thereupon, and a Ven. fac. awarded from the Pariſh of Bowe, 
in wardade Cheap in London, where the Bill was alledged to be 
made; and found foz the Plaintiff : Jt was now moved in arreſt 
of Judgment; Firlt, that this Bull is not payable , but at ten 
days atter notice of his going and returning, ac. And here 
there is not any notice alledged to be = of his going and re⸗ 
turning: And licet ſæpius requiſitus will not ſerve, Decondly, be⸗ 
cauſe the Ven. fac. ought to have been of London and Vork: and 
not of the one onely. And fo2 that both could not joyn, It ought at 
leaſtwiſe to have been of London generally, ſo de corpore comitat. 
and not of the Pariſh onely where the Bond was made: Alſo 
Popham ſaid, the Bar was not god, no2 the Idue well joyned : 
Fo he ought to have taken Jſſue upon one of the days onely, at 
vis peril, and not to have chewn the journey by every day in the 
Jiue : Wherefoze foz theſe cauſes they would adviſe, Et ad- 
journatur. Vid, Reſiduum poſtea. /g o- 


Vaughan verſus Loriman and others. 


Por bꝛought ot a Judgment in the Common Bench in Faux 
Judgement given in Wibton ſuper Wye, where an Alliſe was 
bought againlt five of 100 Acres of And thꝛe of the 
Defendants were found Non Tenants, and acquitted of the Diſ- 
ſeiſin ; And two were found Diſſeiſozs quoad the Acres; And 
fo2 the reſidue, the Uerdict was found foz the two Defendants ; 
and yet the Uerdict entred koꝛ 100 Acres, a Judgment given ac- 
cordingly ; And foz this cauſe Faux Judgement Was bzought,and 
averred by the Statute of 1 Ed, 3. 4. That the Uerdict in a 
Bale Court was entred in another manner then it was given 
by the Juroꝛs; and thereupon the Defendant in the Urit of 
falſe Judgement demurred, and adjudged againlt him: And of 
this Judgment,UWrit of Erroꝛ was bꝛought, and the Erroz al⸗ 
ſigned, becauſe the five Defendants ſued the Urit of Faux 
Judgement, where thre of them were acquitted and had not a- 
ny lofle : Wherefoze they ought not to have joyned in that 
CUrit, but it ought to have been bzought by the two onely. So 
the Judgement being given foz them all, was erroneous. Ind it 
was held tobe a manifeft Erroꝛ; And the Judgment was there- 
fore reverſed, #reſtitution awarded unto him of the 100 Acres. 


Sir William Read verſus Thomas Potter, &c. Trin. 3 Jac. rot. 


iam Read, againſt Thomas Potter and his Mife, Executrix 

of Sir John Rivers; foꝛ þ they bzought Debt upon an Obligation 
of 5001, againſt the Defendant, as Adminiſtrato2 of Dame 
Greſham, Executrix of Dir Thomas Greſham , And declared up: 
on an Obligation made by Sir Thomas Greſham to the — 
is 


La a Judgement in the Common Bench by Sir Wil- 
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Sir John Rivers, 1 Febr. 29 Eliz. And that Sir Thomas Greſham 
died 21 Eliz. and ſhewed that by an Act of Parliament, 16 Jan. 
23 Eliz. It was enacted inter alia fo2 the payment ot his Devts ; 
that Dame Greſham ould have all his Lands, beſides certain 
Lands in the County ot Suſlex, which ſhould be to Sir Henry 
Nevil, his Heir: And that Dir Henry Nevil Qhould be diſchar- 
ged of all his Debts ; And that the ſaid Anne Greſhham one- 
retur cum toto pondere & onere ſolutionis debitorum dicti Thom- 
prout per actum prædictum plenius apparet. Unde Actio, &c. The 
Defendant pleaded, that in the ſaid Statute it is pꝛovided; Jf 
che did not pay the Debts of Dir Thomas Greſham befoze Paſch. 
158 . that ſuch Commuſſicners named in the Dtatute might ſell 
the Lands of Sir Thomas Greſham, and pay his Debts ; Ind 
tijat ali ſumms of money which chould be raiſed by the ſale oi 
his Lands and Mods, and all the Gods and Chattels of the 
ſaid Sir Thomas Greſham, and all his Debts which ſhould be re⸗ 
ceived oꝛ might be received, ſhould be Allets in their hands, ac. 
Ind pleads, that he had not any thing in his hands of auy ſumm 
levied oi the Lands, tc. to ſatisfie that Debt: The Plaintiff re⸗ 
plies that the Defendant the day of the UUrit had in his hands 
divers lumms of monp, coming of the ſale of his Lands and 
Tido, and divers gods and Chattels and Debts, Quorum a- 
liqua fuerint prædicti Thom, Greſham at the time of his death, et 
alia quæ fuerint recepta vel recipi potuerunt by the ſaid Anne 
ſufficient to ſacisne that 500 l. And thereupon they were at Jſue- 
and the UerDict found fo2 the Plaintiff, that the Defen- 
dant had at the day of the UUrit purchaled, Diverſa bona & Ca- 
talla, & debira,quorum aliqua fuerunt prædicti Thom. Greſham tem- 
pore mortis ſuæ, & alia quæ tempore actus prædicti fuer. recepta aut 
recipi potuerunt ; ſuſticient to ſatisfie that Debt ; And it was 
thereupon adjudged foꝛ the Plaintiff, The Firſt Erroz aſſigned 
was, to2 that this Action is bꝛought and grounded upon a Dta- 
tute made at the Parltament 23 Eliz. and there was not any 
ſuch Parliament, but a Deſſions of Parliament begun 14 Eliz. 
And the Defendant in the Urit of Erroꝛ thereto pleaded, that 
the Plaintiff ought to be received to aſſigne it foꝛ Erroz; Be- 
cauſe he himſelf in his Bar ſaith, that by the ſame Act it is fur- 
ther p2ovided, ac. Do by this plea he hath confeſſed, that there . 
is ſuch an Act. And it was thereupon demurred, and all the #- f 60: 
Court held, that it was admitted by the Plea, and therefore ,, . /24-: 
chall not be aſſtgned foꝛ Erro2 ; Otherwiſe it had been a plain 
miſpleading of the Act, Vid. prim. Mar, Dyer 94 & 203. Plow. 79. 
in — Caſe. A ſecond Erro2 aſſigned was, becauſe the 
Plaintiff founded his Action upon the Statute, and recites one⸗ 
ly ſuch part thereof, whereby he would charge the Defendant 
generally, whether he hath ITets oꝛ not: And it appears by the 
other part of the Ant pleaded by the Defendant , That he is not 
chargeable, unleſſe he hath _ of the mony received ay  - 
2 a 


| 
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ſale of the Land oꝛ Mods, o2 Debts of Sir Thomas Greſham; 
So the Statute is not fully recited by the Plaintiff ; Sed non 
Allocatur ; Foz the Plaintik recitinz what made foz his ad- 
vantage, the Defendant may plead ot the Keſidue it he will, 
Th.rdiy , fo2 that the Plaintiff by his declaration and re- 
cital of the Statute chargeth tie Detendant as Aomunſtra⸗ 
to2 of Sir Thomas Greſham gencrally, whether he hath Al⸗ 
ſets 02 not; and by his replication chargeth the Petendant , 
fo2 that he hath Aſſets ot the Gods and Debts left unto 
Dame Greſham ; So he chargeth in ſpecial manner, which is 
a departure from the declaration: Sed non Allocatur; Be- 
cauſe he is charged as Adminiltrato2 in the Detinet in the 
Declaration, and that part of the Statute which is re- 
cited in the declaration, and that part which is recited in the 
Barre, are to charge him onely as Jdminiltratoz ; So it is 
all one in ſubſtance ; UWheretoze it is well enough perſuant. 
Fourthly, t hat the replication doth not charge him accoꝛding to 
the Statute; Foz the Statute is, Quod bona & Catalla vel de- 
bita quæ fuer. hom. Greſham tempore mortis ſux, aut ſibi ſol- 
Venda, & quæ recepta fuerunt, aut recipi potuerunt, reputabuntur 
pro Aſſets in ma. ibus Annæ Greſham & Executorun vel Admi- 
niſtratorum ſuorum; And the replication is, That the Defen- 
Dant habuit die Brevis, &c, diverſa bona & Catalla & debita 
(not naming what) Quorum aliqua fuer. prædict. Thom. Greſham 
tempore mortis ſuæ, ( [0 ſhews but lome of them to be Sir 
Thomas Greſhams ) Et alia quæ tempore actus fuerunt eid. Thom. 
ſolvend, & alia quæ tempore actus prædict. fuer. recepta, aut recipi 
potuerunt; Whereby the Debts which were ſolvend. onely, with⸗ 
out alledging that they were received oꝛ could be received (foꝛ 
that comes in another Diltinct clauſe atterwards ) chould be 
Allets; which is againſt the Letter of the Statute, which is, 
that Debts which were eid. Thom. ſolvend. & quæ recept. fuer. 
oꝛ recipi potuerunt, ſhould be Aſſets; and accoꝛding to this re⸗ 
plication is the Uerdict ; So none of them is perſuant to the 
Statute: And then this Uerdict being ill fo2 part of the Al⸗ 
ſets found, is void fo2 all; Fo2 it doth not appear what they 
found to be Allcts in certain, ſo the Judgement thereupon er⸗ 
roneous. But this Exception was not well appꝛoved by the 
Court ; But upon the firſt motion and reading of the Recozd 
overruled ; Fo2 the Uerdict finding that he had Aſſets : That 
ſufficeth whatſoever way he had them ; And it ſhall be intended 
they found Aſſets generally, whichis Aſlets accoꝛding to Law. 
Fifthly , u was moved, That this obligation being onely a 
counterbond to ſave harmleſſe from another Bond, (as 
appears by the condition which is entred,) and not foꝛ a mer 
Debt, is not ſuch a Bond as is within the intent of the Statute: 


Sed non Allocatur; Foz the Dtatute extends to all Debts, al- 


though 


—___— — 
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though it be not a Bond with a condition certain foꝛ the pay- 
ment of money, but is ſo quodammodo; foꝛ it is to ſave harm⸗ 
iciſe from a Bond fo2 the payment ot mony;Uherefoze rule was 
given, that Judgement ſhould be affirmed, Jt was akter⸗ 
Wards moved to the Court, that the Ven. fac. was returned in 
the time of Queen Eliz. and the Habeas corpor. juratorum was 
ſummoned in curia noſtra, wher eas it ought to have been in curia 
nuper Reginæ, foz there were not any ſummons in the Kings 
Court; which was a manifeſt Erroz ; As it was reſolved in a 
Caſe in this Court, betwirt Sir Francis Knowles & Beckinſhay, 
being a Caſe in the Exchequer Chamber concerning the Schwle 
of Berry: UWyerefoze it was pꝛayed here, that Cerciorare might 
be awarded to certifie it; which was granted, ( Popham abſen- 
te : ) But afterwards being moved fo2 ſtay thereof, Popham be- 

ing in Court, becauſe it was in the diſcretion of the Court to 

award it oꝛ not, it being after a Nullo eſt Erratum pleaded,and 

in diſaffirmance of a Judgement; Therefoze they all agred, -« fo: 6: 
that no Cerciorare ſhould be awarded, but that a Superledeas . t 
ſhould be made foz the ſtay of that which iſſued befoze ; TWhere- 

upon the Judgement was affirmed, 


Caresby verſus The Biſhop of Peterborough and Baker, 
Trin. 4 Jac. rot. 1828. 


Uare Impedit : The Biſhop chews that one T. the laſt Jn- (17) . 
cumbent of the Plaintiffs was depaved, and 24 Febr. gave „ £7 65: 6: 
notice to the Plaintiff, and becauſe he did not preſent within „ ,,,. 
the ſix moneths:Yle after the (ir moneths ( viz. the 11 of Auguſt ) 4 7. 166 
collated the Defendant, who was inſtituted and inducted: The F # | 
other Detendant being incumbent , pleaded the ſame Plea ; 
UWhereupon it was demurred. The ſole Queſhon was, whe- 
ther the (ir moneths Call be accounted by 28 dayes to every 
monethz oꝛ by the half year; Foꝛ the Biſhop collated after the r . 4... 0 
moneths accounting 28 dayes to a moneth onely, but within '*. . 
the time of the half year. And it was reſolved that the time “ *00 
{hall be accounted by the half year accoꝛding to the Kalender, we . 
atter the notice, and not after twenty eight dayes to every Fs 4168. 
moneth: Mherekoze it was adjudged foz the Plaintiff. 


Batt verſus Bradley, Trin. 4 Jac. rot. 1131. 


Reſpaſſe: Quare Averia ſua cepit apud Kymb. and chaſed (18) 
them, ac. The Defendant Juſtifies in ſuch a cloſe foz 
Damage Feſant ; The Plaintiff chews, that the place where 
Was another clole, ar. TUhereupon the Defendant demurred, 
pꝛetending that the Plaintiff never made any new aſſignment.  -. - 
But where the UWrit is, Quare clauſum fregit, but the Court Hog : 17 0: 
held 


142 


(19) 
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held the contrary:UWherefore it was adjudged fo2 the Blaintift, 
Broughton verſus Moore, Trin. 4 Jac, 959. 


Nforma:ion ; fo2 not coming to Church by ſuch a time contra 
formam Statuti, f02 which he demanded the third part: And 
becauſe there are thre Statutes in this Caſe, and it doth not 
appear which, it was adzudged ill. And Coke ſaid, It was ſo 
adjudged upon an Jutoꝛmation againſt Talbot and others upon 


this exception. 
Brediman verſus Bromley, Trin. 44 Eliz. rot. 88. 


A fliſe: Fo2 a Rent charge deviſed unto him foꝛ life ; where- 
of he had Deiſin by the hands of a Termez foꝛ years ; And 
whether this Deiſin were ſufficient to maintain an Afliſe was 
the Queſtion : And held by all the Juſhces, that it was not a 
ſafficient Seiſin. Fo2 it is a payment onely, and not a Seilm; 
Fo: a Leiſe foꝛ years cannot bind oꝛ charge the Freehold ; And 
Coke Cheif Juſtice gave five ſeveral reaſons, that it could not 
be a Seilin to maintain an Aſſiſe, (1) Jn reſpect of the Imbe⸗ 
tillity of the Eſtate which the Leſlce foꝛ years hath. (2) Seiſin 
isalwayes in the realty, (3) Leſlee fo2 years by his poſſeſſion 
may take Seiſin fo2 him in reverſion ; But he cannot give Det- 
lm: And Leſſee foz years, Bayly, 02 Guardian, may take Seiſin, 
but they cannot give Seilm. (4) Becauſe it is remedileſs ; Foz 
Tenant foꝛ years cannot make a Rent leck to be god which 
was not god, viz. to have remedy koꝛ it: And redditus ſiccus 
befoze Deiſin is not Aſlets. (5) Divers Jnconoeniences would 
enſue if it chould be a Deiſin; but he did uct chew what;Uhere- 
foe it was adjudged foꝛ the Defendant, 21 Hen. 6. 9. 2 Hen. 6. 
1. 8 Hen. 6. 16. 8 Aff. 16. 8 Ed, 3. 53. N. B. 179. 4 Hen. 7. 14, 
= 4. 4. 39 Hen. 6. 2, 33 Ed. 3. Verdict 47, 49 Ed. 3. 8. 27 
d. 3. 83. 


Smith verſus Batten. 


Ovenant in London: Fo2 not repairing of Hedges, and fo2 not 

plowing of the Land in the county of Hartford. And upon 
Nihil dicit a UOrit was awarded to the Sheriff of London, to 
enquire: of the Damages;and the Damages was found, and the 
CUrtt returned; And it was moved that the Writ iſlued Erro⸗ 
neouſly, becauſe it was nat directed to the Dherift of Harttord, 
where the Land lay, and where the Damages were pꝛoperly in⸗ 
quirable; Sed non Allocatur : Becauſe the covenant is founded 
_ a 1 made in London, UWheretoze it adjudged ac⸗ 
toꝛding ly. 
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Burton verſus Tokin. 


Ction foz wo2ds : UWhereas he is, and ſuch a day (which (1) 
Ales the day of the ſpeaking ) and foz many years betoze 
was a Juſtice of Peace, That the Defendant ſpake of him 
theſe wozds ; You are a ſweet Juſtice, you ſeat your Warrant for 
J. S. to be brought before you tor ſuſpicion et Felony; and afterwards 
lent J. D. unto him to give him warning thereof, thathe might abſent 
himſelf : After Not guilty pleaded, and found foz the Plaintiff , 
Jt was moved, that theſe wozds were not actionable ; But all . 4. 
the Court held, that the Action well lay; foz it toucheth him in 
his office to give ſuch ſecret warning, to caule him to abſent him- 
ſelf, Uherefoze it was adjudged koz the Plaintiff, 


136. 

Illiams verſ. Cutteris, Quod vid. ante fol.ovs Was now mo⸗ 
W ved — And Popham, Williams and Tanfield held, that 5 
the Plea is god: Foꝛ when execution is awarded againſt one 
perſon onely, and by a Capias ad ſatisfaciendum his body is taken 
in execution, and is returned: It is an abſolute and perfect execu⸗ 
tion againl him, and no other execution can be againlt him, his 
Lands, oz gods: And although the Law ſaith, it is not any | 
latistaction in it ſelf ; yet it is ſo high, that there cannot be any %% be 
other execution; and when he dies, the execution is determined 79-5: 474: 
as to him, and there cannot be any other execution, of his gods acted | 
02 Lands: and not like to the Caſe where two are condemned, @ 5-72* 99 
the one is takenin execution and dies, yet execution may be a- 1 for: . 
gainſt the other: becauſe it is not any ſatisfaction, and pꝛoceſſe > 
is not determined againlt the other, and the one is chargeable : /0: 
as well as the other: But where the one onely is in execution @ ft 520: 
dies; the Executoꝛ is diſcharged, and there cannot bs any new 4,7 36. 
execution. Yelverton doubted thereof, becauſe it is clear, that 
his body is but as a pledge foꝛ his Debt, and is not any ſatis⸗ 
faction in it ſelf : Wherefoze he ſaid, Jt was not reaſonable that 
the party Plaintiff ſhould be depzived of all his remedy by his 
death: But notwithſtanding it was adjudged foꝛ theDefendant. 
Vid, N. B. 246. 41 Aſſ. 15, 33 Hen. 6. 47. 3 Hen. 6. 7. 


Taylot 
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Kent of 61, 13 8. 4 d. mentioned to be granted to the ſaid Chri- 


Taylor verſus Perkins. 


4 theſe woꝛds , T hou art a Leprous Knave: Jt was 

Demurred upon the declaration, becauſe the Detendant 

conceived an Action lay not foꝛ theſe wozds, But upon the firlt 

motton all the Court held, that the Action well lay : Foz they 

be as well Actionable, as if he had ſaid , Thou waſt layed of the 

— : — without argument it was adjudged foz the 
aintiff, 


Molineux verſus Chriſtopher Molineux, Hill. 2 Jac. rot. 360, 


Jectione firmæ: Df a Leaſe of Bridget Molineux apud Thorp, 
2 an houſe and Lands in Thorp, Nec non de libera piſcaria 
intra rivulum de Trent, habendum fo2 three years, c. Upon Not 


. guilty pleaded, it was found by ſpeciall Uerdict , That Sir 
Edward Molineux was ſeiſed of the ſaid Tenements and Piſcary 


in Fee, and held them in Docage, and made his vill in Wri- 
ting; whereby he deviſed in this manner: I Edward Molineux 
make my Will as concerning the diſpoſition and order of certain An- 
nuities or Rents to be iſſuing out of certain my Lands & Tenements, 
as followeth: Whereas I have Lands in Thorp, &c. in the County of 
Nott. I will that my yonger Children not marriedviz, Ed. Thom. Chriſt. 
& c. ſhall haveſuch ſeveral Annuities or Annual Rents as be expreſ- 
ſed in ſeveral Writings ſigned with my hand, and ſealed with my 
ſeal, according to the true meaning of my ſaid Writings : And where- 
as my ſaid Lands are of greater value then the ſaid Annuities, I will, 
that if my Heir after my deceaſe truely. pay the ſaid Annuities , that 
then my ſaid Heirs ſhall have the order and diſpoſition of my 
Lands, as long 2s he ſhall perform my Will. And if my Heir do not 
perform my Will therein; then I will that my Executors and the 
Survivors of them, ſhall have the order and diſpoſition of my ſaid 
Lands to perform my Will, and my Son and Heir to have no med- 
ling therewith, becauſe he hath not performed my Will, And there 
be default in my ſaid Heir that my Will is not performed, and alſo 
in my Executors or the Survivors ot them, that my Will is not per- 
formed: Then I will chat all my ſaid Lands ſhall be to my younger 
Children during their lives. And he conſtituted John his Eldeſt 
Son, and the laid Edward and Thomas,and two others his Exe⸗ 
cuto2s, and dyed; The Jury find that he made a Mriting 
of the Grant of the Kent of 61, 13 8. 4 d. by the year iſſuing 
put of all his Lands to Chriſtopher Molineux foz his Life, with 
clauſe of diſtreſſe, which was ſigned and ſealed by him; Ind 
that afterward John the Eldeſt Son paid it during his Like, 
and had Jſſue Edward, and died; That Edward aſſured that 
Land to Bridget the Leſſoz foꝛ her life, and that afterwards the 


ſtopher, 


_—_— 8 ” < * 


— 


Jaco8B1 Regis in Banco Regis. 


145 


ſtopher was not paid at the Annunttation Anno 40 Eliz. by Edw. 
no2 at any time atter by the ſaid Edw. noz by the Executoꝛs of 
Dir Edw. M. noz by any of them; And that Edw. the Son of 
John died; And Bridget entred and let to the Plain itt, that 
Chriſtopher entred fo2 non payment of the Rent; ac. And ik, ac. 
Andit was argued at the Barre, and after divers arguments, 
the Court reſolved fo2 thePlaintift. Firſt, they held, that this 
Un deviſing ſuch Rents, which are mentioned in ſuch. Urt- 
tings under his hand and ſeal,is a god deviſe in Writing of the 
Rents themſ2lves : Foz it refers to the Writing, whatſoever it 
iS, as if it were ſpecially limited in that Mill, and it is a god 
deviſe unto them of the ſeveral Rent charges; And therefoze 
Tanfield reſembled it to the Cale, where a man devileth, that his 
Executoꝛs (hall ſell his Lands: when the Erecutozs afterwards 
ſell it, it is a god deviſe of the Land it ſelf by that UTiill, And 
uponthis reaſon in Fairfax s Caſe in the Court of Mards, it was 
reſolved by the opinion of the Chief Juſtices and the Counſel of 
that Court; That where one makes a Derd of feoffement to di- 
vers uſes,and makes no Livery, and after by his Mill deviſeth 
that Land to ſuchperſons and in ſuch manner as he appointed 
by his Deed of feoffement ; Jt was a god deviſe of the Land: 
But they all held, that a Mill cannot reterre to woꝛds onely, 
without UUriting, but it ought to be a Tull in UWriting fo2 
all; And theretoze there cannot be any averment to adde any 
thinx thereto by woꝛds de- hors, no2 to abudge it by a condition 
added thereto by woꝛds. Decondly, they held, that theſe being 
Kent charges by the UUill, and the condition being to pay them 
acco2ding to the intent of the UUritings ; Jt was a Demand: 
Foꝛ otherwiſe the eſtate ould not be defeated ( fo2 it is paya- 
ble in nature of a Kent, and not as a collateral ſumme) And 
therefore it is demandable, as 14 Ed. 4. & 22 Hen. 6. Third⸗ 
ly, all the Juſtices beſides Popham held, that this condition ex⸗ 
tended to the Heir of the Heir of the deviſo2,and ſo to every Heir; 
becauſe it is nomen collectivum, And he is to be tred to the 
paz ment of the Rents during the lives of every of the Sonnes, 
who by intendment might ſurvive the eldeſt Sonn? ; And there- 
foze by conſtruction of the Will, it hall be intended to er⸗ 
tend to every Heir foꝛ the payment, during their lives ; But 
Popham doubted thereof, becauſe the wozds are, That his 
Sonne and Heir ſhould not have the medling; So it extends 
unto him onely in woꝛds : And the intent Hall not be ſtretched 
in a condition. Fourthly, it was reſolved by all the Court, 
that although the ſaid ſumms were not Rents out of tie 
Lands, no2 payable by the Yeir without demand ( becauſe 
he was puvy to the condition) yet Chriſtopher Molineux the 
younger Sonne had not any title, becauſe there ought to 
be default in the Heir, and alſo in the Executoꝛs, befoze that 
the youngelt Sonne could Enter £ And there cannot be any — 
d au 
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fault in the Executoꝛs foꝛ nonpa) ment, untill notice be gi⸗ 
ven unto them of the nonpayment by the Heir, whereof they 
cannot by any intendment have conuſance without expꝛeſle notice 
given and that lies in the comiſance of him who is to re- 
ceive it: UUherefoze no notice being found to be given to 
the Executoꝛ, and that there was a default after, there is not 
any condition bzoken, ſo as the younger bꝛother might 
enter to take advantage: Uhereioze his Entry is net con⸗ 
geable, And it was thereupon reſembled to the Cales, 8 Ed. 
4. 1. where notice ought to be given of an Arbitrement, 
although the oblige himſelf be the arbitratoz, and 19 Ed.3, War- 
ranty of Charters: That although one recovers in a Warrantia 
Chartæ pro loco & tempore, yet if he be afterwards implea- 
ded in an Action wherein he may vouch, he ought to vouch ; 
and if he doth not, he ought to give notice, Vid. Co. 5. 
Mallories Caſe; That Bargainee of a Reverſion ſhall not take 
advantage of a condition annexed to a Leaſe, foz the payment 
of Rent, without notice given of the grant, although the Ke- 
verſion be in him; And upon this point pꝛincipally it was 
rcſo!ved fo2 the Plaintiff. But an exception was taken, be⸗ 
cauſe the life of Bridget, who was Tenant foz life , and the 
leſlo2 in this Action, was not found; And then it doth not 
appear that the Plaintiff had Title: Sed non Allocatur; Foz 
it Gall not be intended that che is Dead, unleſſe it had ben 
found ; And in a ſpecial verdict all neceſſary circumltances tall 
be intended, unleſſe it be found to the contrary. Decondly, 
it was moved, that an Ejectione firmæ lies not of a Piſcary ; 
And it not doth appear in what Uill the Piſcary is, and Da- 
mages are intireiy given; and as to that, the Court was doubt⸗ 


Full : But to avoid queſtion therein, the Plaintiff releaſed his 


Damages totally, and his Action quoad the Piſcary, and 

had his Judgement fo2 the Relidue. And like Judgement 

was given this Term in another Action concerning the 

ſame Title, where the ſame ſpectall verdict was found , 

betwirt Fretchvile and Molineux ; But none of theſe ex⸗ 

Want. herein: UUherefoze it was adjudged foz the 
aintiff. 


Parry verſus Dale, Mich. 2 Jac. rot. 


3 Upon an obligation de quingentis libris; The Defen- 
2 F# dant demanded oye/ of the obligation, which was cntred 
in hxc verba; Noverint, &c. nos William Dale, &c. teneri & firmi> 
ter obligari Thom. Palfry in quinquegentis libris ſolvend. &c. The 
Condition was, UWhereas John Swinnerton had a Leaſe of t 
cuſtomes of UUines, whereof the obligoꝛ had an Intereſt, at. It 
the Plaintiff ould bave p moytie that then, c. The Defendant 
pleaded an aſſignment of the Leaſe in Bar; but in ſuch — 
at 
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that the Court held it to be inſufficient ; And the Plaintiff de- 

murring thereupon} he pꝛayed his Judgment: But it was mo⸗ 

ved foꝛ the Defendant; That the Plaintiff had declared upon a 

Bond, and the Bond whereupon he intended to declare being en⸗ 

tred in hæc verba, appeated to be variant: Foꝛ Quemquegentis is 5 
not ſenſible,noz is Quingentis, as is pꝛetended: Foz it is not any 75 146% 4. 
woꝛd at all; And not like to 9 H. 6. 7. where an obligation ot lage: 603: boy 
Wiginti pro viginti libris is held to be god: Foz W is but two : 
ſingle V, ſo it is god enough ; And the caſe betwirt Walter and % 
Pigot ante fol, Which Williams Juſtice infoxced much to be all 

one with this caſe,was anſwered, that they be not alike : Foz 2 99 6: 
there it is Septuagenta foz Septingenta, which is all one; Foz He 
Septua. is always taken foz ſeptem, and genta dat ſemper cen- Ne 
tum; ſoit is godin pꝛoper ſignification, and there the conditin n 
was foz the payment of 5001, Mhereby it appears to the 

Court, that the penalty was moze: But here the condition is 

to do a collaterall Id; ſo it doth not ſhew the expoſition of the 

Bond: And Mis alwayes variant from N, and ſeveral letters, 

and cannot be expounded all one, as 2 H. 4. 8. & 14 Aſſiſe, ina 

Mrit of Aſſiſe, Videre Tenenentum illud pro Tenementum, was 

god enough there; The reaſon was, betauſe in the Urit,part 

of the UUrit wan god: and that which came after was but a 
miſpziſion of the Clerk, which all not make it vicious. But 
where the woꝛd is inſenſible, and hath not any other thing to ex⸗ . 119: 
pound it , it cannot be god: Wherefoze by all the Court, be- . g+- 
ſides Williams, who much oppoſed it, It was reſolved, that the 8 
Declaration was variant, and the obligation ill in ſubſtance ; 2: 0 (477 
And therefoze adjudged foz the Defendant. 0 


Bagſhawe verſus Goward, Hill. 3 Jac. rot, 1070, 


122 ; Foz that 14 Octob. 2 Jac. he twk & abduxit a geld- (6) 
ing preti 51, The Defendant Juſtifies as the Kings Baikl gt 675: S?: 
of the Wannoz of Eaſtlangton within the Dutchy of Lancaſter : „ <&4: 
Foz that he had Wayfes and Eſtrayes there, and to that Geld: „ „ 
ing thete coming in as an Eſtray, and kept and detained him as © / 
an Eſtray, until! afterwards the Plaintiff retok and reſeiſed 
him, Quz eſt eadem captio & abductio, &c. The Plaintiff replies, 
That the Defendant ſeiſed him the 14 Octob. 2 Jac. and that the 
Defendant poſtea 16 Octob. 2 Iac. and before his reſeiſer labour⸗ 
ed the laid Gelding, riding upon him and dꝛawing with him, 
whereby he was much damnitied, Et hoc, & c. And the Defen- 
dant hereupon Demurred, berauſe it was a departure from the 
Declaration ; Foz in that he bzought his Action fox the taking . 
away of his Gelding prezii 5 I. That impoꝛts he nevet 
had him again: Ind where he hath his Gelding again, the 
rule in the Regiſter is, that he chall not ſay pretu. Vid. Regeſt. 
fol. 97. Sed non allocatur: Foz where he fans in treſpaſs. 
2 2 Pratt, 
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charged the Fine fo2 the King;Uhyerehupon it was * 
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pretii, &c. It is no plea, that he had his gods again ; Foz 


chat is onely to be given in evidence in mitigation ot Da⸗ 
mages; And although he ſaith, pretü, 02 doth not ſay it, 
it is not matter of ſubſtance, oꝛ materiall. Vid. 7 H 4. 15. 11 H. 
4. 2. 5 H. 6. 7. Secondly, it was alledged, that this 
is a departure; Foz now it appears that che firſt ſei⸗ 
ſure was lawful , and he bzings the Action fo2 the abule, 
which is matter ſubſequent at another day:Do he ought to have 
bꝛought the Action foꝛ the Tor: if he did any; fo2 the offence the 
laſt day, and not foꝛ the taking, c. Therefoze the replication 
doth not maintain the Declaration foz the treſpaſs alledged the 
firſt day. Alſo the uſing of the Eltray by way of riding oꝛ dzaw- 
ing in a Cart, being pꝛoper ſervices foz him. is no caule of Action: 
Becauſe he who hath pꝛoperty may ule it , ſo as he doth not 
miſuſe it; And he who hath an Eltray may fo2 that cauſe uſe 


him; but then he muſt not demand any thing koꝛ the meat of 
5: 6: [uchan Eſtray. But a diſtreſs may not be uled, becauſe he hath 


it by Law onely as a gage: And this caſe is not like to the a⸗ 
buſing ok a diſtreſs, o2 the exceeding of an authority in Law; 
koꝛ there treſpaſs lies ab initio, as 21 H. 7. 22. 33 H. 6. 26. 11 
H. 4. 75. 5 H. 7. 10. 10 Ed. 4. 2. But he who abuſeth an Au⸗ 
thozity in fait is not punichable in treſpaſs but by Action upon 
the Caſe,foz exceeding the Authority given him, as 2 Ed. 4. 4. 
12 Ed. 4. 8. 18 Ed. 4. 27. 21. Ed. 4. 75. And the abuſe of the E⸗ 
ſtray (he having a pꝛoperty) is the cauſe of the Action upon the 
Cale: So this Action Vi & armis lies not. But all the Court 
(Popham abſence) held, that there is not any Difference betwixt 
this caſe and the caſe of a Diſtreſs; Foz he hath it by Authortty 
in Law, wherefoze he is puniſhable fo2 the abuſe by Treſpaſs 


: AaSa Trelpaſſer ab initio. Alſo they all held, that this uſing of the 


Eſtray was an abuſer thereof ; Foz it is not lawfull foz any to 
uſe it in any manner,unleſs in caſe of neceſſity, and foꝛ the bene- 
fit of the owner, as to milk nnich-kine , becauſe otherwile they 


„would be ſpoiled; and lo ot the like: But to uſe a ſtray horſe by 


riding oꝛ dꝛawing is toꝛtious, although it were alledged, that 
the common courle is,to uſe ſtray hozles with wyths about their 
necks ; But the Court held it to be an abuſe, TUherefoze they 


adjudgedit foꝛ the Plaintiff. 
Fawcets Caſe. 


FAucet was Endicted upon the Statute of 8 H. 6. foz fozce⸗ 
ably entring into the Rectory of Horncaſtle, and thereof diſſet- 
ſing the Biſhop of Carlile ; And the fozceable entry was befoze 
the time of the laſt pardon ; And he tendꝛed a Travers to the 
Endictment : And after a Ven. fac. awarded and returned, and 
a Diſtringas with a Niſi prius ; The pardon came, which de⸗ | 
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the Trial ought to be ſtayed; foz there ought not to be any fur- 
ther pzoceedings thereupon : Foꝛ it being the Kings ſuit, is diſ- 

charged by his general pardon, But it was ſhewn to the Court, 

Thar the party Endicted was outed from his poſſeſſion by colour 

of this Endictment, it being falſe ; The Writ of Reſtitution be- 

ing awarded upon it: Uherefoze he pꝛayed that he might pꝛo⸗ 

cod, and he would relinquiſh any benefit of the pardon : Foz he 

had not any other means to be reſtored to his polleſſion ; And it 

was not reaſon, that the general pardon ſhould prejudice. And 

of that opinion were Fenner and Tanfield, Jt appearing here upon 

Keco2d , that his poſſeſſion was taken away by a Writ of Re» 

ſtitution upon this Endictment, it is reaſon he chould pzoced up- 

on the Jiſue joyned betoꝛe the Pardon to be reſtoꝛed to his pol- 

ſeſſion, fo2 which otherwiſe he had not any remedy ; But Willi 

ams and Yelverton (ablente Popham) held, that there ought not to 

be any p2oceedings upon this Endictment , the offence being 
pardoned by the General Pardon, whereof they are to take notice; —_—_ 
and the party cannot pzoced to have reſtitution ; when, if it“ wy 
ſhould paſs againlt him, the King chould not have the benefit ok -/ 
any Fine. And Williams laid, it was ſo reſolved in this Court 30 45 
upon conference with all the Judges of England, by erpzeſs* 
command from the Quæu, in a caſe betwixt the Loꝛd Stafford 

and Dir Thom. Thyua ; And it was commanded to make ſearch 

fo2 that pꝛelident; but there could not any ſuch be found: After- 

wards being moved again, Velverton ſaid, They had conferred 

wich all the Judges in Serjeants Inn in Fleetſtreer ; who 

held, that the oftence being pardoned , there ought not to be 

any pꝛoceeding to have reſtitution, Uherefoze by the Rule ok 

the Court, it was oꝛdered to be ſtayed. 


Gennings verſus Markham, 


Diebe upon an Obligation; The Condition was to perfozm (8) 

an Arbitrement; The Defendant pleaded Nullum fecerunt C 4 4 
Arbitrium, The Plaintiff chews the Arbitrement, viz. That they 
awarded, the Defendant Gould pay ſuper viceſſimum primum J * 97 
diem Maii tunc proxime ſequentem 20 l. to the Plaintiff : And 
that the Plaintiff ſuper prædictum primum diem Maii qhould re⸗ 
leaſe to tye Defendant all his right in ſuch a Copyhold , imme- 
diately upon the (aid payment; And alledgeth the bzeach; Quod 
licer he was ready to make the releaſe , that the other had not 
payed the 20 l. accozding to the ſaid arbitrement: And it was 
thereupon Demurred ; Fo2 it was moved, That in regard the 
Keleaſe was to be made upon the foꝛeſaid firſt day of May,, and ft 183: 
there was not any ſuch day (lo it is inſenſible) the Arbitretment | 
thereupon is void, it being the conſideration of the payment; The 
payment need not to be made, but is void in all: And ok that 
opinion was the whole Court ; Foz the recompence in the Axbi- 

trement 
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trement ought to be equal and recipꝛocall; And ik it be void 
en the one part, it is voꝛd foꝛ all: Uherefoze, ic. Sed Ajourna- 


Ur. 
7 


Commyn verſus Kino, 


EI ror of a Judgment in Durham, in an Ejectione firmæ of a 
Colt mine in the Pariſh of Cheſtin in the Street: The Defen- 
dant pleaded Not guilty, & found againlt him, and Judgment foz 
the Plaintiff, The firlt Erroz aſſigned was, That an Eje&ione 
firmz lies not of a Colemine, becauſe it is Quoddam proficuum 
ſubrus ſolum, and an Habere tac. poſſeſſionem cannot be thereof; 
Sed non allocatur: Fo it is a pꝛotit well known, and whereof the 
Law takes bon conuſance, and therefoze an Ejectione firmæ 
well lies thereof, And Tanfield ſaid, it was adjudged in this 
Court in the Caſe of Mr. Wyld,that an Ejectione firmæ lies of a 
Boyllary of ſalt ; And it was cited to be likewiſe here adjudged 
—— Lawſon and Williams , that this Action well lies foꝛ a 
olemine. 


Ormanvile verſus Pope,Cujus principium ante fol. was now 
moved again in Arreſt of Judgment; And an Exception 
taken, which was not taken befoze, viz. Becauſe it is not alled- 
ged to what Parich in London he returned; but to London ge- 
nerally; which is not god; but it ought to have ben to a Pariſh, 
from which a Venue might have ben ; And fox this cauſe all the 
Court held the Declaration to be i11. To the ſecond exception, 


that notice of the time of his return was not alledged to be gi⸗ 


1) 
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kor the Plaintiff. 


ven, and therefoze the monies are not payable ; Tanfield held, as 
this caſe is, there needed not any notice; Becauſe the Ac is to 
be done by a ſtranger, and his time of return lies as well in the 
notice of the obligoꝛ as of the obligee ; Uherefoze the obligoz 
is at his perill to take notice thereof ; But the other Juſtices 
doubted thereof. To the third exception, that the Venue ought to 
have been from London, ſo from the body of the County, and not 
front the Pariſh of Bow, They all held the Triall fo2 this cauſe 
— — Uherefoze (Popham abſente) it was adjudged foz the 
ant. 


Edwards verſus Ouſley. 


A Ction fo2 theſe woꝛds, Thou art a witch, and I will prove thee 

a witch: It was moved in arreſt of Judgment, that the 
Action lay not, becauſe it is a thing ſecret in the mind, and can⸗ 
not be diſcovered ; But all the Court held, that the Action well 
lay, eſpecially the wozds being ſpoken ſince the Dtatute » which 
makes every witchcraft Felony: Mheretoꝛe it was adjudged 
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Fords Caſe. 


7, Ndictment was prekerred againſt him, uponthe Statute of ( 
: ,$H.6.That he entred with toꝛce, a Diſſerſed Harlakender, and n 

1:2 hum out with koꝛce: The Bill was found Quoad the detain⸗ _ + a þ 
nt with fo2ce, and thereupon reſtitution awarded. And now 

the Endictment being removed, and all this matter appearing; - 

Ji was moved, that this Endiament was ill, Becaule it is not your? 99* 

tound, that he entred peaceably, as it ought , accozding to the a4 1 

woꝛds of the Statute. And ot that opinion was all the Court. 

It was then pꝛayed to have rereſtitution: but it was moved that 

if Could be ſtayed ; Becauſe it is onely matter in the Diſcretion 

ot the Court: And it appears, that the intent of the Jury was 

not to find a Diſſeiſm; ànd it rereſtitution Gould be had the 

Earl of Oxford who ts in Mard to the King) is to have the be- 

nefit thereof ; And then Harlakender who had bern 30 years 

in poſleſſion chould be indnitely delayed and kept out of poſſeſſion: 

But yet being but to make rereſtitution after an ill Reſhtution, 

Popham, Williams and Tanfield held it to be reaſonable , and a- 

warded it, againlt the opinion of Fenner and Yelverton, 


The Lord Darcy verſus Page, Trin. 4 Jac. rot. 1965. 


V Alore Maricagii : The Defendant tendzed a Travers upon the (13} - 
tender of Marriage alledged in the Court And it was there- ,, : 6-7 6: 
upon Demurred;Ind atter argument at the Sar,adjudged,that ;.:: £03: 
the tender was not Traverſable in this Action: Foz Maricagium ,, : 57} 
de mero jure pertinet Domino: Andif the tender Gould be of ne⸗ „ 4274: 
ceſſity , the Loꝛd might be defeated of the Marriage; As ik one o 6 
takes an Jnfant,and go with him beyond the ſeas; 92if he Ei- 
gne himſelf to places unknown, cc. And in valore Maritagii upon 
the death of the Heir, the Erecutoz ſhall not be charged. But 
Warberton [atd, that foꝛ an Yeir Female, becauſe the Loꝛd hath o >: 0: 
two years atter her age of 14 to make tender of Marriage, the 
— — Traverſable. UWherefoze it was adjudged koz the 
intitt. 


Anonymus . Paſc. 4 Jac, rot. 513. 


Ower The Tenant pleads Releaſe ot the Demandant (14) 
made to ſuch a Tenant in poſleſſione tenementorum prædicto- . // , 5%” . 
rum exiſtent. And becauſe he doth not ſay, that he was Tenens | 
liberi tenementi, it was held to be no plea, and adjudged foz the 
Demandant, 


Stead 
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Stead verſus Moone, Mich. 2 Jac. rot. 140. 


=: upon a Bill obligatozy ; The Defendant pleaded Non eſt 
factum: The Jury found a ſpectal Uerdict, finding the Bill 
in hæc verba : UAyereby appears, that the Defendant and one 
John Smith, ſealed and delivered that Bond, and were joyntly 
obliged ; And the ſaid John Smith is yet alive. And ik, ac. And 
it was adjudged without argument fo2 the Plaintiff, 


Smith verſus Gatewood, Trin. 3 Jac. rot. 191. 


18 in a place called Horſington Holms: The Defendant 
Juſtifies ; Joꝛ that Stix wold is an ancient Uill, adjoyning 
to the place where, #c. Ind that within the ſaid Uill is , and 
time whereof, ac. hath been ſuch a cuſtome, That every inhabi⸗ 
tant within any ancient Meſſuage within the ſaid Will, by rea- 
{on of his Commozancy therein hath had Common in the place 
where, toꝛ all his great beaſts , at all times of the year, ic. And 
{0 Juſtifies as an Jnhabitant ; And it was thereupon demur- 
red whether ſuch a p2eſcription anduſage in a Uill foꝛ the In⸗ 
habitants,foz Common and matter of p2ofit be god; And atter 


1:92 tf 4 2 Go argument at Bar and Bench, Jt was reſolved, that it was not 
080 
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god: Foꝛ Jnhabitants,unleſs they be incoꝛpoꝛated, cannot pꝛe⸗ 
ſcribe to have pꝛolt in anothers ſoil, but onely in matters of 
eaſement, as in a way oꝛ cauſey to Church, oꝛ ſuch like; ſo in 
matters of diſcharge, as to be diſcharged of Toll, oꝛ of Tythes, 
oꝛ in modo Decimandi, 02 the like: But to have Intereſt, it can- 
not be ; Foꝛ that ought to be by perſons ina bled who are al⸗ 
ways to have continuance : Foz if there ſhould be ſuch pꝛe⸗ 
ſcription , Thenif anyof the Jnhabitants depart from their 
ancient houſes, and the houle continues empty; the inyerttance 
of the Common ſhould be ſnſpended, which cannot be. No2 can 
ſuch a Common be releaſed; Foz if one inhabitant ſhould re- 
leaſe, another which ſucceeded him might claim it, which is a- 
gainſt the Rules of Law, that an Inheritance in a pꝛotit hould 
not be diſcharged ; And by ſuch p2eſcription a maid ſervant oz 
Child who reſtdes in the houſe is ſaid to be an Jnhabitant, ⁊ to 
have the benefit of the Common; which would be inconvenient: 
Uherefoze they all reſolved , That ſuch a Cuſtome alledged, 
by way of uſage (not otherwiſe) is not god; and adjudged it 
fo2 the Plaintiff : And it was ſaid to be ſo reſolved, Irin. 33 
Eliz. rot. 422, betwixt Lawrence and Hull. And Coke cit?d, that 
19 H. 8. in Spelmans reports, It was adjudged accoꝛdingly in 
this Court, Vid. 7. Ed. 4. 26. 15 Ed. 4. 29. 18 Ed. 4. 3. 20 Ed.. 
10. 9 H. 6. 62. 18 H. 8. 1. | 
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Hennings verſus Paucharden. 


oh — firmæ N a Rn of —_ (1) 
=$ uage in Daint Clements Pariſh. Jt 
bas found by ſpecial Uerduct ; That Talbor © [2 #958 
| Paved }) 1* Junii 44. Eliz. by Jndenture demiſed to gene 
| "SAX4 Pauchard the ſaid Meſſuage Habend. a die 
| va Vi! dat, Indenturz prædictæ fo2 his lite, with 
letter otattomy to makeLivery;Ind that the 

Attozny made Livery 23 July, dc. And whe- 
ther this Livery made after the day of the date, was gud oꝛ not, 
was the Queſhon.Popham, Fenner and Winch; held it to be void; 77:24». - 
becauſe it was made by Attozny who had not any ſuch war- 7 6. 
rant; And Popham ſatD,if the Ded had been delivered after the 7 1: / 8 
day of the date, and then Livery had been made by Attozny, it f 4 
had been well enough, and ſo it hath ben adjudged : But they +.% + = 9* 
held, fozaſmuch as the Jury found that he demiſed 10 Junii 44 | 
Eliz. by Jndenture of the ſame date; Jt is a Demiſe at that 
time; and when they afterwards find , that Livery was made 
23 July, That is repugnant and void. The Reco2d alſo was, 
that the Livery was made 23 Juli ejuſdem menſis Julii, which is . 1 7 
alſo void: there being no moneth of July mentioned bekoze. 
TUherefoze it was adjudged fo2 the Plaintiff ; Foz the Deten⸗ 
dant claimed under that Leaſe. 


Benſon verſus Morley, Mich. 4 Jac. rot. 


Ction fo2 theſe woꝛds; Thou haſt robbed the Church (innu- (2) 
endo the Church ot Saint Alphage ) And thou haſt ſtollea G e2:449* 
the Lead off from the Church ( innuendo the Church of Saint 
Alphage-afozeſaid) The —_ pleaded Not guilty: Ind af- 
ter 
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ter Uerdict foz the Plaintiff ; Jt was moved, that the wozds 
were not Actionable ; Fo2 they do not impozt of themſelves 
what Church he robbed , no2 that he robbed any material 
Church. Foꝛ the robbing of the Church is oftentimes ſpoken of 
ſuch who detain Church duttes282 the like; And it chall not be 
helped in the ſubſtance by the innueudo. The putling of Lead 
allo from a Chureh which is fixed to the Freehold , it not any 
Felony in it ſelf : Wherefoze the Action lies not. And of that 
opimon were Fenner and Williams: But Popham, Yelverton and 
Tanfield è contra; Foz the woꝛds are to be faken accoꝛding to 
the common parlance, and to be ſpoken in the wozlt ſenſe accozd- 
ing to common underſtanding ; And theretoꝛe when one ſaith, 
Thou haſt robbed a Church, That is, in a Felonious manner; 
And the innuendo chewes to the Court what Church he intend⸗ 
ed; And the addition, And thou haſt pulled off the Lead, is a 
further addition. And not a chewing wherein the Felony con⸗ 
ſiſted, which he intended: And therefoze Tanfield ſaid , there 
was a difference where he ſaid, For thou haſt, and, And 
thou haſt , &c, UUheretoze it was adjudged fo2 the Plain- 


tiff, 


Showel verſas Haman, Paſc. 4 Jac, rot. 


Ction fo2 theſe woꝛds; Thou haſt been in the Gaol for ſtealing 
A of a Pan; It wag held, that the Action well lay, Although ye 


doth not charge him with any Felony, 
Brigate verſus Short. 


ÞJeficne firmæ: Of a Leaſe 21 Octob. 4 Jac. Et Quod poſtea 
ſcilicet eodem 21 die Octob. ann. 3 ſupradicto, he ejected him: 
After Uerdict foz the Plaintiff, Jt was moved in Arreſt of 
Judgment; That this Ejectment being alledged to be a year 
befoze the Leaſe, is void and ill, and no Judgment ought to be 
given; And of that opinion was Tanfield: Foz there is not any 
ſuch year mentioned of de Anno 3 Jacobi; And then there is not 
any year when the Ejectment was. But Fenner, Williams and 
Yelverton è contra; Becauſe the woꝛds be, Poſtea, ſcilicet eodem 
21 die Octob. And theretoze there needed not any year to be 
mentioned: And the addition of a year which was not men- 
tioned befoze, and which is repugnant to that day which was 
mentioned, is idle, and ſhall be taken tor Null; Er poſtea the 
ſame day, ſhall be god enough. Uherefoze it was adjudged 


koꝛ the Plaintiff, 


Leiceſter 
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Leiceſter Foreſt. 


ore :* This Term all the Juſtices and Barons met at Serjeants 

Inn to confer of matters concerning the Foreſt of Leiceſter, by 

the Kings command ; The Foreſt being the Kings in right of 
his Duthcy of Laxcaſter : upon theſe Queſtions. Firſt > whe- 
ther the owners of Woods in a Foreſt or Chaſe, in the hands 
of a Subject, may fell them at their pleafure without Licence, 
and keep them incoppiced as long as they pleaſe. Secondly, 
whether the owners of Land within ſuch a Foreſt, might E- 
rect Lodges for Warrens , or make Conyberries, or keep ſheep 
there. Thirdly , whether they who affirm that they have 
Parks within ſuch a Foreſt , by Charter or preſcription , which 
have lain open for forty years or more, may now encloſe them, 
and keep them encloſed as Parks. Fourthly, whether Deere 
coming out of the Foreſt into ſuch encloſed grounds, may be kil- 
led by the owners of ſuch grounds. And upon theſe Gueſtions, 
the Counſel of both parties being there ; Firſt, they all held, 
That a Foreſt may well be in the hands of a Subject, and ſhall 
be uſed as a Foreſt, if the King gives Authority by Expreſs 
words for the Adminiſtration of Juſtice there, and tor his Juſtices 
to come there: And that if ſuch a Grantee might have Commil- 
ſion in ſuch Caſes, to uſe and have Officers of a Foreſt, Then 
it ſhall continue a Foreſt in the hands of a Subject: Otherwiſe 
without ſuch liberties, ir is but a Chaſe being in the hands of 
2 common perſon . And Popham ſaid, That he had ſeen ſuch 
liberties of Foreſt granted in that manner, Secondly, they all 
held, That in ſuch Foreſts or Chaſes (being in the ds of a 
common perſon) Thoſe who are owners of Woods may cut 
them down at their pleaſure, without Licence or veiw of the 
Foreſters : But yet in ſuch manner as they ought alwayes to 
leave ſufficient Vert for the Deere there. Thirdly , they all 
held, that they may preſcribe to have Warrens or to keep theep 
in Foreſts;although they were in the Kings hands. But without 
a ſpeciall preſcription it cannot be: And in ſuch caſe of pre- 
ſcription for Warren, Although it had not been uſed for divers 
years, if he had it by grant, or can prove it by preſcription, a 
Non uſer is no cauſe of forfeiture thereof. But Sir Edu. Coke 
ſaid, it had been adjudged , That the Now uſer of a Fair or Mar- 
ker, or Courts, or ſuch like liberties wherein the Subjects have 
Intereſt for their common profit or common Juſtice, is cauſe of 
ſeiſure of them: But the Non «ſer of Parks or Warrens, or ſuch 
like, which are to the profit onely, or plealure of the owner, is not 
any cauſe of their loſs or forfeiture. And he ſaid, it was adjudged 
about 18 Elis. in the Caſe of the Lord Hatton in the Kings Bench 
upon Demurrer; That one might well preſcribe to cut down his 
Woods in a Foreſt, being in the Kings hands. Which Pophan; 
X 2 affirmed 
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affirmedʒ but ſaid, it was adjudged otherwiſe about the ſame time in 


the Exchequer. Alſo they held, That it one hath a Warren by 


Charter in all his Mannor , He may erect a Lodge, or make Cony- 


berries in any place of the Mannor at his pleaſure. But it he claims 
it by preſcription , he ought ro make the Conyberries in ſuch pla- 
ces wherein they have been uſed , and not in others. Fourthly, they 
held; That Parks being layed open to Foreſts for forty years, may yet 
be encloſed again; And they may kill any Deer which come there- 
in. Fifthly , that encloſures cannot be in Foreſts or Chaſes, 
unleſs with low hedges which may not diſturb the game. And 
although Encloſures have been continued for forty years together, 
if they were not before, that they may well be deſtroyed and laid 
open. 


Sir Drue Druries Caſe in the Court of Wards. 


Ote: This Term in the Cale of Sir Drue Drurie for the Ward- 

ſhip of Sir Rob. Drurie, It was reſolved by the two Chief Juſtices, 
and Chief Baron; where the King had a Ward and granted it over: 
And after the King made the Ward Knight during his nonage; 
That it was a diſcharge of the Wardſhip : But in ſuch manner onely 
as if he now came of full age. But it doth not diſcharge him of the va- 
lue of his Marriage, or of the forfeiture of his Marriage, if he had be- 
fore given cauſe of forfeiture thereof: For they be Intereſts veſted: 
And as things veſted ſhall not be diveſted : And preſently by his An- 
ceſtors death he being within age, and in Ward, the value of the 
Marriage is thereby given to the King, and by him transferred over 
to the Grantee: And although the Ward be made Knight; Thar 
makes him quaſs of full age as from that time, and to have all privi- 
ledges as one of full age : Wherefore until his marriage ſatisfied che 
Grantee ſhall hold the Land. But at the Common Law, before the 
Statute of Merton, if the Heir in Ward had been made Knight, he 
preſently might have entred upon his Land : And the Land could not 
be holden for the value of his Marriage. But now the Lord at his 
full age ſhall hold the land until his Marriage fatisfied ; and 
ſo he ſhall, do although he be made Knight, And they held, 
that although the Heir in Ward, were created a Duke er 
Baron, yet it will not make him to be out of Ward: For it is but a 
dignity to his eſtate , but doth not enable his. perſon to do the ſer- 
vice of Knighthood : And it was alſo held by them, Thar if 
the Heir within age be made Kaight, although he ſarisfie for the 
value of the Marriage; yet the Lord ſhall hold it untill his full age 
of 21 years, 
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The Lord Buckhurſt verſus Sir John Lewſdn, in the Court of Wards. 


IT was reſolved by the two Chiek Jultices and Chief Baron: (7) 
W Dir Walter Lewſon made a Leale foz 100 years 6. 6 
fo2 the paz ment of his Debts and perfounance of his Will; And e 2. 
after conveyed the inheritance to ſtrangers, and died, his Heir r. 
within age, the Lands being holden by Knights ſervice in Ca- NY 
pite;That the King ould have the TTiardchip oz Livery, as the 
Caſe required, by reaſon of that particular eſtate ſo created: It 1 
being an Act executed foꝛ the payment of his Debts: And al⸗ {- 20: 0: 6+ 
though the Heir hath nothing in this Caſe, yet the King ſhall ow #5: a: 
not be pꝛejudiced of that which is due unto him. Decondly, 
they held, Whereas Sir Walter Lewſon conveyed his Land to 
Mary Curſon the Wife of Mz, Edward Sackvile, beirig the 
Daughter and Heir apparant of his Siſter , which Siſter 
is now Heir unto him: That this conveyance is not with⸗ X 
in the Statute of 32 or 34 Hen, 8, to _— King to a= (2: 67576: 
part of the Land; becaule it is a mer teral Line: - 4+ 
Allo ys Diſter ſurvived him, lo the Daughter of his Siſter 
was not his Heir; and ſuch conveyance is out of the Dtatute 
of Marlbridg. And they held, that if the G2andfather iſfeoffed | 
the eldeft Don of the Father, oꝛ made a conveyance to his Gꝛand⸗ (- > a: 
childzen,) Father dead,That it is within the ſtatute clear- 
ly, becauſe it is in recta linea; And the Father being dead, they are „ - 
in loco parentis, @ the ſame care i affection which was intended 
to be to their Father extends to his childzen But peradvetcure 
if in ſuch Cale, at the time of ſuch conveyance mu de, the Father 
were alive, and after dyed in the like of the Gꝛandkather, it 
had been within the Equity of the ſaid Dtatutes, becauſe they , 
be Heirs to the Gzaudfather; But if after ſuch a conveyante 2#- © 
made, the Gzandfather dies, and the Father ſurvive, whether #-: 6: z;-a- 
this conveyance be within the Datute of 34 H. 8. was voubted ; 
And Drapers Caſe iu this Court was cited foꝛ the Mardchip of 
Boyer the Don of the Daughter of Draper, to whom Draper had 7 
conveyed his Land t died, a his Daughter d᷑ Heir (5̊ mother of * 
Boyer) ſurxviving him, it was reſolved, he ſhould not be in ward. 


James Piers ver ſus William Gore. KB 


A Confor wozds ; fo2 calling him Thief: The Retoꝛd ol Niſi (8) | 
rius was; Quod prædictus Willielmus dixit de præfato Jacobo = 
hæc ſcandaloſa verba ſequentia; He (præfatum Willielmum innuen- 
do) where it ould be Jacobum, is a Thief: The Jury found 
the Defendant guilty de interius ſpecificatis. Now this fault be⸗ 
ing ſpted.and not befoze, it was moved in arreſt of Judgement, 
That no Judgment can be given upon this verdict : And of that 
opinion was Tanfied, becauſe Þ verdict is given accozding 1 _ I 
od ; 
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Recoꝛd; and if there hou be any amendment, it would alter the 
verdict; which ought not o be in any Caſe: And although the 
Roll in Court and the Bill upon the File were hewn to be god, 
yet it could not be now amended after-verdict, But Popham, 
Yelverton and Williams (abſente Fenner) held, that is very 
well amendable; Foz when it is ſaid at the firſt, Quod dixic de 
eod. Jacobo hæc Anglicana verba, he (præfatum Willielmum innu- 
endo) this innuendo Willielthum iS void: And it is an apparent 
miſpꝛiſion, xc. TWherefoze it is well amendable, and rule was 
given acco2dingly ; ; and the Plaintiff had Judgement, 


Colvile verſus Parker. 


1 upon the Statute of 27 Eliz. of Fraudulent con⸗ 
veyances: Upon evidence to the Jury, Tanfield cited it to be 
adjudged in one Woodies Caſe: Mere one after marriage vo- 
luntarily aſſigned a Leaſe of years quaſi in Joynture foz his 
Feme, and twk the „and afterwards ſold it to one who 
had not any notice this conveyance ; That is was within the 
Statute, although at firſt it was not made upon trult to be re- 
voked, no2 — clauſe of revocation therein; Becauſe it was a 
nn — het Gall ben . — 
cg. at ime 0 ma oꝛ after 
Wunde br by reaſon of a poztion given by his Mi ves friends in 
recompence thereof, and 4g zoviſion fo2 the maintenance of 
his Feme ; He had made an allignment ot ſncha Leaſe to his 
Wives friends, and had afterwards taken the Ns thereof ; 
(as in reaſon he ought during his like — ehen dab ſold that 
Term: pet it had not ben within the Statute. 


Harris verſus Dixon. 


42 fo2 theſe woꝛds; Thou haſt procured one Smith to 
come 30 miles to commit perjury before my Lord of Wins 
cheſter, and haſt given him 10“. for that purpoſe. Akter Uerdict, 
it was moved in arreſt of Judgement, that an Action lies 
not foꝛ theſe woꝛds: Becauſe it is not alledged, that he 
committed perjury  no2 that the Biſhop of Wincheſter was 
ſuch a perſon befoze whom perjury might be committed ; 
noz that it was in any Court: Sed non Allocatur; Foz it is 
a great imputation , and chall be intended in the woꝛzſt 
part: Uherefoze it was adjudged koz the Plaintiff, 


Blyth verſus Mw 


A Caſe ; Fo2 that he ed a pit inſtich a 
Common, by occaſion whereof his Mare being ſtraying 


there, fell into ch ſaid pit and periſhed ; The Defendant _ 
f 


— — 
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ded Not guilty, and found fo2 him: And now the Plaintiff, to ſave / 4 1767 
coſts, moved in arreſt of Judgement upon the verdict , that oe. 244* 
the declaration was not god; Foz when the Mare was „ 90) » 
ſtraying, and he ſhews not any right why his Mare qhould 

be in the ſaid Common, the digging of the pit is lawtull as a- 

gainlt him: and although his Mare tell therein, he hath not any 

remedy ; Fo2 it is damnum abſque injuria ; UWherefoze an Action 

lies not by him: And of that opinion was the whole Court: 

UUherefo2e it was adjudged upon the declaration, that the Bill 

Gould abate ; and not upon the verdict. 


Banning verſus Fryer, 


A Libel was ſued in the ſpiritual Court; Foz that he ſpake (12) 
tyeſe wozds, vel hiis ſimilia, &c. The Defendant was there 
condemned, and colts taxed to 18 l. and upon a Significavit, An Ex- 
communicato capiendo i ued; and befo2eit was returned, oꝛ he 

taken, a general pardon was publiſhed ; Ind afterwards he 

was taken dy vertue of an Excommunicato capiend. and be⸗ 

ing thereupon b2ought to the Barre by an Hab. corpus, It 

was p2ayed that he ht be diſcharged; Fo2 the pardon 
diſtharges the matter ot contempt , and then the impulon⸗ 

mem thereupon is diſcharged, But it was relolyed , that 

tins taxation of coſts , being fo2 the Plaintiffs benefit, is 

not diſcharged by the pardon, and by conſequence the ercom- 
munication thereupon is not diſcharged, fo2 that Depends | 
upon the pꝛincipal; UWherefoze he was remanded; And in (2. #77! 
this caſe they held, although the Libel was, that he ſpatze 

thoſe wo2ds, vel hiis ſimilia, &c, which is not god at the 

Common Law, yet the ſpiritual Court uſing that manner, 

the courſe of the Cemmon Law halt not control it > no2 

Gall ſay that it is void: Uherefoze, ec, 


Doctor Atkins verſus Gardener, 


80. fac. Upon a Judgment in Debt upon the Statute (13) 

14 H.8. by Doctoꝛ Laughcon Preſident of the Colledge of Phy- ec </$: 
ſitians in London, who died befoze execution had; and there- %% : /2/: 
upon the ſucceſſo2 bꝛought a Scir. fac. to have execution; 

Jt was thereupon demurred, be:auſe the Scir. fac. ought 

to be bzought by the Executoz 02 Adminiſtrato2 of him who 

recovered, and not by the Ducceſſoz. But upon hearing of * 
the Recozd, without argument, the Court held, that the ſuc⸗ / 200 +0 
telloꝛ might well maintain the Action; Foz the Suite is gi- . 65 d 
ven to the Colledge by a pnvate Statute : And the Duite 

is to be bzought by the P2eſident foꝛ the time being; And he 

having recovered in right of the Cozpozation, the Law (hall 

transferre that duty to the ſucceſſoz ot hum who W 

; a 
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(15) 


and not to his Executoꝛs: The Action being bzought , foz 


that he pꝛactiſed Phyſick in Loudon without Licence of the 
-- Colledge of Phyſicians, againſt the Statute of 14 Hen. 8. 


UWherefo:e it was adjudged fo2 che Plaintiff, 
Smith verſus Malings. 


4 — The D:fendant avows fo2 Rent of 20 l. reſerved 
\.upon a Leaſe fo2 years of 30 Acres of Land, made by 
one Haſtings ; and conveys the Reverſion to himſelf; The Plain- 
tiff chews, that 60 Acres of thole 80 were evicted by elder 
title ; And therefoze demanded Judgment , becauſe the De- 
fendant avows fo the intire Rent: UWhereupon the Defen- 
dant demurred; Becauſe the Plaintiff ought to have chewed 
how much of Land in value was evicted, and what part 
remained ; Foz the Rent is not appoztionable accoꝛding to the 
quantity , but to the value of the Land evicted, And of that 
opinion were Popham and Tanfield; That the Plaintiff on 
his part ought to ſhew the value of the Land evicted , 
and how the Rent ought to be appoztioned, and what part 
remained, and to tender it: Foꝛ what the value is, and how 
the appoꝛtionment ſhould be, are both in his notice; and becauſe 
he hath not done ſo, the plea is ill in all. And Popham 
ſaid, ik the Leifo2 take a ſurrender of part of the Land, 
there (hall be appoꝛtionment, and there the Leſſoz in his de- 
claration in Debt, oz in avowry fo2 it, ought to chew 
the appoztionment , and demand that which is due fo2 the 
remainder ; Foz it lies as well in his notice as in the Leſſees ; 
But of an eviction peradventure he may not have conuſance, 
wherefoze he who pleads it, ought to chew the value thereof, 
and the appoꝛtionment: But Williams held, that the Leſſoz 
ought in his avowry oꝛ declaration to chew the appoꝛtionment; 
Foz he ought to take knowledge of the eviction, and of his 
own Title; And he ſaid, it was lately ſo adjudged in the 
Common Bench, betwixt Moyle and Ewer : Uherefoze the o⸗ 
ther Juſtices did not ſpeak thereto, but would adviſe, Ec 
Adjournatur. 


Sir Richard Champernow verſus Sir William Godolphin, 
Mich. 4 Jac, rot. 259, 


Rror: To reverſe a Fine levied by Charles Earl of Devon, 
and bꝛought the Urit, as Couſin-and Heir of the Earl of 
Devon, and aſſigns the Errozs, and bꝛings a Scir.tac.ad audiend. 
Errores,and doth not Chew in either of the ſatdUUrits,how he was 
Couſin to the ſa1d Earl; And foꝛ this cauſe the Defendant plea- 
ded in abatement of the Mrit: and it was thereupon demur⸗ 


red in Law: And after Frgument by Doderidge fo2 the 
Plaintiff, 
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Plaintiff , and by Sir Francis Bacon fo2 the Defendant : The 


Court reſolved, that it was god enough, without chewing how 
in the Uirit of Erroz, oz in the Scir. tac. Foz the one is 
but a Commiſſion to hear the Errozs, and needs not luch cer⸗ 
tainty ; The other is but a Uirit founded thereupon ; And 
_— How Couſin needs not to be chewed in the UWrit ; 

218 it requiſite, that the title be chewed therein, unleſs it be 
in a ſpecial Caſe, varying from the Common courſe ; As where 
an Eipecial Heir in Tail bzings a Writ of Erroz, oꝛ he in re⸗ 
mainder, becauſe he is to entitle himſelf, he ought to ſhew 
ſpecially How Couſin, oz how he hath the Rt mainderʒ; but other⸗ 
wife not. Ind al hin ſome ſuch Urits, it is ſhewn , How 
Couſin, às in Verners Caſe, and is god enough, yet it is not of 
neceſſity : And the omitting thereof is no cauſe of abating the 
UUrit. Vide 33 H. 6. 54. 34 H. 6. 44. 38 HH. 6. 17. & 39. 45 Ed. 
3. 25. The book of Entries 272. UWherefoze it was adjudged ac- 
toꝛdingly; And afterwards the Pefendant anſwered to the Er- 
roꝛs aſſigned In nullo eſt Erratum, 


* verſus Kyneto, cujus principium ante, Et quod Intratur, 
Hill. 2 Jac. rot. 537. Another Erro2 was aſſigned , becauſe 
the Ven. fac. was awarded in the time of Q. Eliz.and a Diſtringas 
thereupon, Et pro defectu Jurator, àn Alias diſtringas wag a war⸗ 
ded in the time of the King, which ts,Quod diſtringat Jurat. nupet 
ſummonit. in curia noftra 3 Whereaàs it ought to have been in curia 
nuper Regin. And by vertue of this UUrtt , a trial was had by 
the lame Jurozs, with a Decem tales awarded de circumſtanti- 
bus (which Authority is given to the Juſtices by the Statute 
of 5 Eliz, Cap. 25.) Ind foꝛ this caule it was argued at the 
Bar, that this trial was Erroneous; Foz the Sheriff had not 
any authoꝛity by this TUrit to diſtrain any but thoſe who were 
ſummoned in Curia Regis, and there are not any ſuch ; UWhere- 
koꝛe the UUrit is ill, and the Trial thereupon Erroneous. And 
of that opinion was Williams,who relied upon the Caſe of Dix 
Francis Knowls and Beckinſhaw, where a Ven. fac. being awarded 
in the Common Bench, and returned in the time of Q. Eliz. and 
an Hab. corpora. Indan alias Habeas corpora , pro defectu jurator. 
was awarded in the time of the King who now is, which was, 
Quod Hab. corpora Iurator. nuper ſummonit. in cur. noſtr, Et appo- 
nat eis Decem tales: Ind Trial being had in Banco, and Judg⸗ 
ment thereupon, It was fo2 this cauſe reverſed, And another 
pꝛelident was cited at the Bar, of a Judgment given in the Er⸗ 
chequer Chamber betwirt Goodwin and others, concerning the 
School at Bury, where a Ven. fac. was awarded in the time of the 
Quien, and a Diſtringas with Niſi prius in the time of the King) 
recititig, Quod diſtringat Iurat. nuper ſummonit. in curia noſtra; 
whereas in truth there had not bien any ſummons in cur. of the 
King, but of the Queen 2 and Trial thereupon, aud Ja 
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ment in this Court, an? foz this cauſe Erroꝛ aſſigned and re⸗ 
verſed ; ſo Williams held here, and that there was not aay dif- 
feren:e betwirt the Caſes. But Popham, Fenner, Yelverton, 
and Tanfield held, that this Writ is well am:ndable, the trial 
god, and the Judgment not Erroneous: And there is great dif- 
ti tence betwilt the ſaid two Caſes which had ben adjudged, 
and this Caſe ; And that the ſaid Caſes are god Law: Foz 
in the firſt, the Hab. corpora is of Juroꝛs ſummoniti in curia no- 
ſtra; Et quod ad illus apponat Decem Tales. So the Sheriff had 
not any authouty apponere Decem Tales, but to the Jurozs firſt 
ſummoned in cur. Regis, and there was not any ſuch; Do as what 
the Dheriff did was without any Warrant, and the trial 
thereupon Erroueous: But it is not here cemmanded in the 
Urit to apponere any Tales to the Jury firſt ſummoned, and ſo a 
great difference. The ſecond Cale is of a Diſtringas with a Niſi 
prius, which is a ſpecial Authoꝛity to the Juſtices, who being 
Jultices by that ſperial Commiſſion, and not having authozity 
ta take any Jury, but ſuch which was ſummoned befoze in cur. 
Regis; there being none ſuch,the trial therefoꝛe by another Jury 
was erroneous. But in this cale, the Juſtices of Durham are 
oꝛiginal Judges ot the whole Kecozd, and had the Recozd be⸗ 
ſoꝛe them at the time of the trial: And the Roll being god, it is 
a ſufficient Marrant unto them foꝛ the trial: And the Mrit 
being variant, it might be amended there, and ſo may be well 
amended here. And although the trial 1s there by part of the 
Tales: yet that Tales was awarded and returned by command 
of that Court, and veiw of the Roll, and not upon the Writ ; 
Uherefoze it is god enough. Ind there have been divers pꝛeli⸗ 
dents; that amendment ſhall be of ſuch judicial Urits after 
the trial, to make them accozd with the Koll, when that is 
well made, as in this Caſe it is. And therefoze Tanfield cited 
Short and Arundels Caſe, where a Ven. fac, bare Teſte upon the 
Sunday ; after trial it was amended, And Gonnel and Bradiſh's 
Caſe; where a Ven fac, bare Teſte out of the Term , and being 
aſſigned fo2 Erro2, was amended, and made to accoꝛd with the 
Noll, and the Judgment affirmed, And a third pzeſident he ci⸗ 
ted, but remembzed not the names , where a Diſtringas was a⸗ 
warded long time after the trial, vet the Roll being god, it was 
amended : Ind ſo they all held here, that it was amendable, 
and ſo awarded ; And the Judgment was affirmed, 


Dame Moriſon verſus Cade, Hill. 4 Iac. rot. 1153. 


Ction foꝛ wozds : Whereas che was a widow,and in 
Communication with the E. of Kent about her Marriage: 
That the Defendant ſaid , Askot had reported , that he had had 
the uſe of her body (innuendo, That he had carnal copulation with 
her) ubi revera he never made any ſuch repoꝛt. And chews, that 
the Earl of Kent and others, were ſuitoꝛs unto her foz Marri⸗ 
age, 
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age, and by reaſon of that ſcandal deſiſted his ſuit, The Defen- 
dant pleaded Not guilty, and found againſt him to 200 l. Dam⸗ 
ages: And it was moved in Arrelt of Judgment, that the woꝛds 
were not Actionable; Foz the firſt woꝛds may have a god intend- 
ment: As a Phyſician may have the uſe of her body, ac. And the 
innuendo cannot alter the woꝛds: Sed non allocatur; Foz the woꝛds 
in themſelves cannot have any reaſonable conſtruction, and they 
Gall be taken accoꝛding to the uſual and common ſenſe of them) 
which is very ſlanderous to a Lady of ſuch reputation:Uhere- 
foze it was adjudged fo the Plaintiſt. And this Judgment was 
afterwards affirmed in a Urit of Erroꝛ. 


The Earl of Northumberland verſus Byrt, Mich. 4 Jac. rot. 


Aden upon the Caſe ; Fo2 landering his Title: Uhere- 
as Henry Earl of Arundel was ſeiſed of the Mannoꝛ of 
Hazelbert Brian in Fe, and gave it to Henry Earl of Northumb. 
in Tail, which deſcended to the Plaintiff : Ind whereas the De- 
fendant was a cuſtemary tenant foz lite of a Meſluage, and cer- 
tain Land, parcel of the Mannoꝛ; And the Plaintiff was in 
communication with one Powton 1 Feb. 1 Jac. to make a Leaſe 
fo2 years of that Land unto him, to commence after the Defcn- 
dants eſtate foz life was determined: Foz which , the ſaid 
Powton Agreed to ain, and there and then offered foz 
it 500 l. That the Detendant knowing thereof, and intending 
to hinder that bargain, and to ſlander the Plaintiffs Title, ſpake 
thele woꝛds upon the firſt of March, Anno primo Jac. The late 
Earl of Arundel Lord of the Mannor of Haz. did make a Leaſe of 
my Tenement in Haz. unto one Mr. Stoughton for 60 years, to be- 
gin after the expiration of my cuſtomary eſtate, &c. And the ſame 
is a good Leaſe : Ubi revera the (aid Earl of Arundel did not 
make any ſuch Leaſe. By reaſon of which wozds , neither the 
ſaid Powton, noz any other would give him ten pounds foz 
the laid Leaſe, UUherefoze, ac. The Defendant juſtifies ; Fo2 
that Henry Carl of Arundel, befoze the gift alledged to be made 
to the Plaintiff, made ſuch a Leaſe to Stoughton fo2 60 years; 
And that Stoughton conveyed that Leaſe unto him: UWherefoze 
he in maintenance of his Title ſpake theſe woꝛds; The Plaintiff 
replies De ſon Tort _— ſans tiel cauſe ; Ind Jſue joyned, and 
found fo2 the Plaintiff, to his Damage of 1001, And it was 
now moved in Arreſt of Judgment; Firſt, that the Plaintiff 
alledgeth his Communication of the bargain with P. to be 1 Feb. 
1 lac. and chews thoſe woꝛds to be ſpoken 1 Marti primo lac. and 
doth not chew the communication of the Bargain to be continu- 
ing 1 Martii primo Iac, otherwiſe there is not any cauſe of 
Action: Sed non allocatur ; Foz it ſhall be intended continu- 
ing: Fo2 when it is alledged , that the Defendant know- 
ing it, ſpake choſe woꝛds to the intent to hinder him of his 
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bargain ; And that by reaſon of thoſe woꝛds the ſaid P. would 
not pꝛoceed in that bargain, that the bargain continued untill 
the ſpeaking. Decondly, that the woꝛds in themſelves, with- 
out an innuendo, be not certain,no2 impoꝛt any ſlander: Foz they 
are, The late Earl of Arundel, ſometimes Lord of the Mannor, did 
make a Leaſe of my Tenement, &c. and he doth not ſay , that 
Hen. Earl of Arundel made the Leaſe, noz when he made it. and 
if any other Earl of Arundel made the Leaſe , oz if he made it 
after the gifc in Tail, it is not material: Sed non allocatur; Foz 
it ſhall be intended in the wozlt part, and attoꝛding to his intent, 
which he ſpake, when he laid and affirmed it to be a god Leaſe. 
Thirdly, that ye Juſtifying the woꝛds by reaſon of the Aſſign- 
ment of the Leaſe, and in maintenance of his own Title, an 
Action lies not. Sed non allocatur;Fo2 in his woꝛds he doth ſhew, 
that he ſpake them koꝛ himſelf, and in maintenance of his own 
Title: Foz it is Lawful foꝛ every one to ſpeak in Countenante 
and maintenance of the Title which he claims: But the wozds 
in themſelves import, that he ſpake them to countenance the Ti⸗ 
tle and intereſt of a ſtranger, which is not Lawful ; And now, 
when he is ſued to be puniched fo2 them, (they being falſe as is 
pretended) he cannot excuſe himſelf by entitling himſelf , when 
the woꝛds at the firlt did not impozt as much. And he now co⸗ 
meth too late to Juſtifie himſelf, Fourthly, the Jſue 4 ſen Tor: 
Demeaſu abſque tali cauſa iS not god: But he ought to traverſe 
the Leaſe, being ſpecial matter pleaded: Sed non allocatur ; Foz 
the Jfſue is apt enough to dꝛaw that in Queſtion : TWherefoze 
it was adjudged fo2 the Plaintiff, 
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Alington verſus Yearkner, Paſch. 4 Iac. rot. 


Ebr,Upon a Conditional obligation:Uhereas he by In⸗ (1) 
denture —_— and ſold ſuch an Idvouſon 2 
Plaintiff and his Yeirs ; It he ac d, Diſcharged, 
and ſufficrently ſaved harmleſs the from all bargains, 
— ——— a, That then, #c, The De- 
endant pleads that he ſaved harmleſs the Plaintiff, and the 
Advouſon from, ac. as in the Condition: And it was thereupon . -/:<- 
Demurred, becauſe he did not expꝛeſs how he diſcharged, tc. Pe 340 
Mhich ought to be particularly chown: And of that opinion Wo es: 
was all the Court. Wherefoze without · argument it was ad⸗ 
judged fo2 the Plaintiff, 22 Ed. 4. 40. 18 Ed. 3. Bar 237. 


Tymperley verſus Coleman. 


YC. fac. upon bail: The Defendant pleads, that the Pzincipal (2) 

was dead befoze that SCir, fac. bought And upon motion, 1 na 
the Court held, that that without moze is not any Plea ; Foz _ 

if once upon a Capias, Non eſt inventus be returned, the reconuſance F 

is foxfeited , becauſe there was default in the party: And al- 

though it be uſual, if the Pꝛinctpal render his body upon the 

firſt Scir. fac. to accept it,yet that is of grace , not of neceſſity; 4a: fot 
Therefoze the death at the time of the Scir, fac. bzought 4 "7 
is not material, if he were alive at the time of the e 242. 
__ returned ; Whereupon it was adjudged foz the Plain- 2 7 by 


Johnes verſas Williams, 


Aeon ſur trover of gods, and converting them. The De- (3 

fendant pleads Sale in market, whereby he juſtities the . N 
Converſion; And it was held to be no plea, becauſe it a- n. /+> 
mounts but to the general Jſſue ; And ruled accoding- pff 3% 
3 That if he did not plead ; a Nihil dicit Gould be en- % 2,5: // 
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Emorandum, upon Wedneſday the tenth of June, this Term 
Sir John Popham Chief Juſtice of the Kings Bench departed 


this life, being a moſt Reverend Judge, and a perſon of 
great Learning and Integrity. 


Mantle verſus Wollington, 


E Jectione fimæ, Of a Joynt Leaſe by two: Upon Not guilty , 
a ſpetial verdict was found, That the two Leſſoꝛs were Te⸗ 
nants in Common; And whether he might declare of a joynt 
Leaſe oꝛ not, was the Queſtion. Fennor, V elverton and Tanfield 
held, that the declaration was ill; Foz he ought to have decla⸗ 
red upon ſeveral Leaſes ot their ſeveral parts: But Williams 
conceived it to be well enough. The matter in Law intended to 
be found, was; A Copyholder commits walt ; the Loꝛd after- 
wards accepts of the Kent, whether that chould Barre him to 
enter fo the foꝛteiture. But no reſolution was given therein. 


Lo verſus Sanders, Trin. 4 Jac, rot. 354- 


42 fo2 theſe woꝛds , Thou haſt ſtoln my Wood: It was 
demurred in Law, whether the Action lay ; Jud adjudged 
(without argument) koꝛ the Plaintiff ; Foz it all ve taten in 
the woꝛlt part: And Wood is to be intended of that which is 


cut down, accozding to the ancient rule, Arbor dum creſcit, Lig- 


num dum creſcere neſcit. 


The Biſhop of Peterborough againſt Catesby, Paſch. 5 Jac. 
rot. 481. B. R. & Trin. 4 Jac. rot. 1928. C. B. 


Rror : Df a Judgment in Quare impedit, foꝛ the Church of 

Wheflam ; The queſtion upon demurrer was, whether the 
time to collate within ſir moneths all be reckoned accoꝛding to 
twenty eight dayes to the moneth, o2 accoꝛding to half a year ; 
dividing the entire year into days: And it was adjudged in the 
Common Bench; That he could not collate untill after the half 
year, acco2ding to the days, and not at the end of ſir moneths, 
accounting twenty eight days to the moneth; Foz the Biſhop 
had collated after the ſix moneths paſt, but within the half year, 
bein (trteen dayes moze then the (ix moneths: Ind Erroꝛ was 
aſſigned in this point in Law. And atter argument by Dode- 
ridge the Rings Solicitor foz the Biſhop, and by Yelverton fox 
the Defendant ; It was reſolved by the Court accoꝛding to the 
firſt Judgment, that the collation ought to be after the half 
year, and not befoꝛe; Foz they held, that Tempus ſemeſtre in 
the Statute of Welt. 2 Cap. 5. is intended hall a year accozding 
to the dayes of the year, which contains in the whole 365 — 


— 
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which being didi ded, the half year is 182 days, athat time thepa⸗ 
tron hath to pꝛeſent, who is the perſon chiefly regarded in Law. 
But they all agræd, that a moneth ſhall be accounted 28 days to , _ 2 

the moneth, in caſe of a Condition foz rent, 38 H. 6. 7. in caſe ot . t. 188. 
Inrollments, as 5 Eliz. Dy. 218. in caſe of a Let held with⸗ 

ina — — Paſch. & Mich, And generally in all caſes 8 
where the Statute ſpeaks ot moneths: But where the Statute oY 
ſpeaks of years, it is to be conſtrued as befoze, (viz.) 182 days 

to the half, as it is 17. Eliz. Dy. And Yelverton ſàid, that he had 

ſen in Juſtice Spelmans repozts, a caſe betwen Doctoꝛ Whute, 

and the Biſhop of Lincoln, where it wag reſolved accoꝛdingly in 

caſe of Quare impedit ; And that Juſtice Walmeſly ſhewed unto 

him a pzeſident in the time of Ed. 1. (which was immediately  - gang 
after the Statute,) where it was reſolved , That tempus = 0 

ſemeſtre hould be taken foꝛ the half year,aud not foꝛ fix mon:ths 

onely ; UWherefoze the firſt Judgment was-affirmed. And it 

was here further ſaid to have beenreſolved, that the Metropo- 

litan may not pꝛeſent after the avoidance of the Church until 

the year fully ended: And by the ſame reaſon, the Oꝛdinary 

cannot Collate until after the half year be ended. 


— — — 


Leeches Caſe. 


Por bought by Leech, to reverſe an Outlawry upen the 7 
Statute of 5 Eliz. of Perjury ; The firſt Erroz aſſigned ** 
was; fo2 that he was Endicted by the name of Nicholas Leech, 

de parochia de Algate, and doth not he w in what County Algate 

is. Secondly, fo2 that a County Court was held 23 Feb. and 

the next County Court was held 23 March following, ſo as 

there were not 23 days between thoſe two County Courts, as 

there ought to be by the Law, excluſive and not intlufive. And 

foz the firſt cauſe it was reterſed, although it was objected to 

be well _ » becauſe Middleſex was in the margent, ſo the 

Pariſh Gould be intended to refer thereto; But becauſe an 
Endictment ſhall not be taken by intendment , and becauſe the 

County inthe margent {hall be referred tofthe place where the /.. 69: 
offence was committed, and not tothe Endiament of the par⸗ 

ty; And by the Statute of 8 H. 6. there ought to be the addi- 

tion ot the place and County where the party endicted inhabits : {: {: ©: 4:6: 
Therefozeit was held to be ill, and reverſed. Fe the ſecond kaufe 
alſo tt was held to be erroneous : But Tanffeld (atd, that 

ought to be aſſigned as an Ertoꝛ in fait: Foz it might be 
3 And then it is god, and that matter Idu⸗ 

able. 


Bould 


— . — 


— — — 
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Bould and others againſt Sir Henry Wynſton, 
Hill. 4 Jac. rot. 396. 


ſJ<&tione firmæ; Upon a ſpecial Uerdict , the caſe was ſuch: 
Dir Henry Wynſton by Judenture Covenanted in conſidera- 
tion of natural love and affection to William Mynſton his eldeſt Son, to 
ſtand ſeiſed to the uſe of William Wynſton for life, and after to the 
uſe of ſucha Feme as he afterward thould marry, for life, Remainder 
to the firſt Son of the ſaid William Wynſton in Tail: Akter⸗ 
ward the ſaid William Wynſton being unthafty, and in Gloce- 
ter Gaol ; Dir Henry Wynſton to diſturb the riſing of the uſe 
to the Feme whom afterwards he (hould marry , let that Land 
to his younger Don fo2 a 1000 years: Afterwards Wil- 


| liam Wyaſton took to wife the Jaylozs Daughter, and 


'-* Cllate in 


{ -— 
2: 280 © 25 -t- 
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died without Illue. And whether this Leaſe were god 
againit her, was the Nueſtion ; Hutton Derjeant fo2 the 
Defendant held, Firſt , that no uſe at all did riſe to t 
Feme , although no Leaſe had been made; Foz the Conſi⸗ 
deration being ſpecial , in conſideration of affection to his Son 
to ſtand ſeiſed to the uſe of, &c. that being onely fo2 blood, 
and in that ſpecial manner, cannot extend to the Feme, 
whom he afterward ould marry; Foz che is a ſtranger 
to that Conſideration; But if it had ben in conſideration 
of luch a Marriage with a Feme in certain , it had been 
good; And in pzoof hereof , he relied upon Mildmays caſe 
and upon Witemans caſe. Decondly , admitting the uſe 
would riſe, vet, it being a future uſe, and an Eſtate 
in contingency:, this Leaſe being made befoze the uſe aroſe, 
and the Eſtate veſted, is god, and all charge the future Eſtate. 
Therefoze it hath bien ruled in one Bells caſe , where one 
made a Feoffment , oz Covenanted to ſtand ſeiſed to the uſe 
of hirhſelf foz like, and alter to his firſt Son, and befot? 
the birth of his firſt Son, made a Feoffment ; that Could 
deltroy his Glfate ; So this Leaſe foz years being made up- 
on a conſideration befo eltate did ariſe , but an 
Fe it hall bar the ariſing of that e, oz 
all be a god bar koz that time againſt that 


at leaſt, 


Eſtate, which was but an Eſtate in polſibility at the time 
of the Leaſe made: And lo. was the 


| conceived in the 
caſe of Wood and Reynolds; Uheretoze, t. But all the 
Court reſolved fo2 the Plaintiff. Firlt, that this was a gud 
uſe ; Foz the Conſideration extends to the Feme which ſhould 
be, as ik it had ban in conſideration of Marriage; Foz 
the love and affection to the Son, extends as well to the 
Feme of the Son (who is quaſi part of the Son) as to the Son 
himlelf ; Fo2 that by intendment is god cauſe of the Sons ad- 
vancement,w is the reaſon,that at the Common-Law the = 
might 


— 
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might endow his Feme ex aſſenſu parris, and 
— —— vefoge the 

is the cauſe of the gift ; Wherefo1e the uſe 
Decondly, that this Leaſe ſhall not bind =_ 
becauſe there was a god Eftate by the 


limitation, which 
is rayſed, becauſe it relation to the firſt Covenant, 
none hath Intereſt to e it: Ind this LealtHall not deſtroy 
it, but may well de conſtrued to ariſe out of the teberſion whic 
Sir Henry Wynſton hath, and may lawfully charge : Wihere- 
foe it was adjudged fo? the Plaintiff, Note, Wilsams cited Sir 
Peter Lee, Caſe in the Court of Wards, to be fo reſolved hs 


point. | 
Butler verſas Duckmanton, Trin. 4 Jac. rot, 237. Derbi. 


*x"Reſpaſle : The Caſe upon ſpecial UerDict was ſuch ; Hum- 
phrey Duckmanton Deviſed that Land to JohnDuckmanzon, 
his Baſtard-Don , — rs of his body; Remainder 
to Richard Duckmanton his Couſin and Heir, and to his Hetrs ; 
And deviſed the Land to Elizabeth his TUife foz fifteen years, 
if che lived ſo long: The ſaid Humphry died 4 Ed. 6. Afterward 
Elizabeth married with Richard the Yeir of the Diviſoz', to 
whom the remainder is limited, and they two entred, and had 
(ſeſſion, and continued in poſſeſſion : John Duckmanton, the 
kirſt Device, in 15 Eli2. releaſed to Richard Duckmanton all ht 
right and Jntereſt in the ſaid Lands, and afterward(notwith- 
ſtanding this Releaſe)eufreds let to the Plaintiff ; —— m 
the Defendant entred, Et ſi, &c. And hereupon t qu 
was, whether Richard Duckmanton be in;after this Eſtafe de- 
termined, as Tenant byſufferance, and what poſſeſſion he had; 
And whether a Releaſe unto — ſhe being but Tenant by ſut⸗ 
ferance) be god to veſt the Eltatein him: And after argument 
at the Barre, it was reſolved , that he was in poſſeſſion but as 
Tenant by ſufferance ; Fo in reſpect of his Reverſion, he = 
no tolour to enter, and he came to the poſſeſſion by colour of a 
Leaſe made to the Ten, which was determined by effluxion of 
eime,befozethe Releaſe made, ſo as he had not any title to hold 
the poſſeſſion, but as Tenant by ſufferance, which Title he had, 
untill Entry was made upon him, Decondly, that this releaſe 
being made unto him, he being Tenant by ſnfferance, is 
not god to veſt any eſtate, 07 want of puvbity betwan them, and 
a releaſeunto him (as to him who had the reverſion) is votd ; 
Becauſe he had not any ; Ind an Eſtate cannot be 
veſted in him in reverſion, 
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well limited. a 
Eſtate of the Feme , Aeli Abr 4/14: Þ. 
| h 593 1-25 conty. oy. 
if it be not Deſtroyed cannot be charged noz intumbꝛed after it /2ug Lach. u: 
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61 . 


(9) 


* (- 2767 6: 


this means; Foz if Tenant foz 3 +>: 04: 


life releaſes to him in reverſion, it is void by way of releaſe ; . 281 

and it cannot be by way of Surrender, foz want of apt words 

A fortiore here, ct. Wiherefo!e without further argument, it 
5 was 
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was adindged kor the Plaintiff, Vid. Litt. 10. 7 Ed.. 27. 
29.-Hen. 6. Releaſe 8. 17 Hen. 7. 42. Mich. 30. 31 Eliz. betwæn 
Allen and Hill, upon a releaſe to a Tenant by ſufferance, 


Clark verſas Cogge, Paſch. 4 Iac. rot. 33 * 


A Reſpaſſe: Upon Demurrer the Caſe was; That one ſels 

Land, and -afterwards the Uendee , by reaſon thereof 
Fb 
other con ay adjoyning ; ere a 
lawful claim, was the queſtion ; And reſolved without argu⸗ 
ment, that the way remained, and that he might well iuſtitie 
the uſing thereof, becauſe it is a thing of neceſſity ; foꝛ other⸗ 
wile he could not have any pofit of his Land: Et e converſo, if 
a man hath four Cloſes lying together, and ſells thre of them, 
reſerving the middle cloſe, and hath not any way thereto , but 
through one of thole which he ſold, although he reſerved not any 
way, yet he hall have it, as reſerved unto him by the Law; And 
there is not any extinguichment of a way, by having both 
_ — Wherefoze it was adjudged accozdingly koz the De- 

endant, 


Hancock verſus Field, and others, Executor of Crouche, Hill. 
4 Jac. rot. 577. 


Ovenant: Foz that the Plaintiff by Jndenture let to the 
Teltatoz a houſe in Fleet. ſtreet, foꝛ vears; And the Leſſe 
Covenanted to repair it well krom time to time during the 
Term; And at the end ot the Term to leave the ſame well re⸗ 
patred to the Leſſoz ; And aſſignes the bꝛeach, foz that he did 
not leave it well repaired at the end of the Term, The Deten⸗ 
dant pleads, that the Plaintiff within thre dayes after the 
date of the Jndenture,releaſed to the Teſtatoꝛ all Debts, Duties 
and Demands ; And the truth was, that the Plaintiff had re- 
covered ſix pounds Damages and Colts againſt the Teftatoz , 
and made an acquittance upon receipt thereof, with a general 
releaſe of all Actions, Duties and Demands ; which was 
pleaded in Barre, being entred in hæc verba : UMhereupon it was 
demurred, and after argument at the Barre, all the Court re- 
ſolved, that it was not any Barre ; Fo2 being a Covenant fu- 
ture, and not in demand at the time of the releaſe made, but to 
be pertoꝛmed at the end of the Leaſe, this releaſe, although ir be 
of all demands, (which is the molt general wozdin releaſes ) 
yet there appearing not any intent to releaſe it, cannot there- 
foze be any Barre; But if he had releaſed all Covenants in ſuch 
an Jndenture, that had been a Barre: And although a releaſe 
of all demands is god to exſtinguich warranty, though future, 
and to Barre demand of reliete, as 40 Ed. 3. 22-is ; Pet (hat 
185 
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is, becauſe in p one Cale, the Land is bound by the warranty, 

and the reliete is by reaſon of the Seigniory whereto it belongs, : 
ſoit is a god Barre : So it ſhall ertinguiſh a Rent reſerved up- 2 fr 407 
on a Leaſe, although it be made befoze any Rent areare, be-| * 

cauſe it is due by the contract, which was betoze the Keleaſe 

made; But this Covenant here is merrly future, and is not 

bzoken, no2 to be ſued befoze the end of the Term; And a re- 

teaſe of Actions is not any Barre thereto,as Long ; Ed.. is; and 

by conſequence, a releaſe of demand is not any Barre: And 

Tanfield cited a Caſe of one B. in 23 Eliz. to be adjudged acco2- 

dingly ; Ind fo2 that purpoſe, the Caſe between Hooe and Mar- 

ſhall, Mich. 39 & 40 Eliz. was vouched , where one became 

Bayle, and befoze Judgment the Plaintiff releaſed to the r o 


Bayle all Actions and demand 8, and afterward the Paincipal +: ©: 70: 6: . 


was condemned, and did not render his body; And in a Scir.tac. fo (40. 
upon this Retonulante, the releaſe was pleaded, and adjudged | */ 
to be no Barre ; Becaule at the time of the releaſe, there was 

not any Recogniſance in any ſumme, noꝛ was there any duty 

due; So here, ac. And of that opinion was all the Court. 

An exception was taken to the declaration, becauſe the bꝛeach 

was aſligned, in not deliveing up the houſe well repaired at the N 
end of the Term, and he doth not Chew in what point it was not a« {* - 124; 
well repaired:Sed non allocatur: Foz the bzeach being accoding !- f= /7® *. 
to the Covenant, is ſufficient:But if the Defendant had pleaded, p-{f: 4®- 
that at the end of the Term he delivered it up well repaired; 3% 667 
Then if the Plaintiff will aſſigne any bzeach, he ought particu- * _ 2. io 
larly to chew in what point it was not repaired, ſo as the Defen- 
dant might give particular anſwer therto; And Juſtice Williams 
ſaid, Jt was ſo reſolved in aCaſe between Boyle and Saxye,That 

in a declaration in Action of Covenant, it ſufficeth to aſligne the 
bꝛeach as general as - 1 Covenant is: UWherefoze it was ad- 
judged foz the Plaintiff. 


Vaughan verſus Juſtice Williams, 


Rror of a Judgment in a Scir. fac. againlt him as Bayle fo? (12) 
, one Powel, was bought, returnable befoze the Juſtices 
and Barons in the Exchequer Chamber, upon the Statute k 5.3%. 
27 Eliz. Cap. And becauſe there was ſome doubt made of the ff { - 195 :30f. 
allowance thereof, it was moved in Court to be allowed; And , /. 
all the Court held, that it was not allowable; Foz it is not aß 
of thoſe Actions mentioned in the Statute, whereof a Weit of =: 2 
Erroꝛ lies, noꝛ is he any party, who may have a Writ of Erroz © 5 
of the firlt Judgment: And Manne the dary, chewed to (e * 7 © 
the Court a Pzeſident, that a Writ of Erroꝛ was bzought kf 
a Judgment in this Court, in a Writ of Reſcous; And al- 
though it be an Action in nature of Treſpaſſe, yet becauſe it 
was not an Action named * Statute, it was 9 > 
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that it was not allowable ; UWhereupon here this URrit of Er⸗ 
r02 was dented to be allowed. 


Evans verſus Thomas. 


Rror ; Of a Judgment in the Common Bench: Upon a ſpeci⸗ 
E al verdic the Cale was luci; One George Howel veing ſeiſed 
vt Land in Fee, Covenanted with Morgan Williams, to convey it 
by Fine, 92 other aſſurance to Morgan Williams and his Heirs, 
before the Fealt of Paſch. next following, which hould be to the 
uſe of him and his Heirs; with a pꝛoviſo, that if he payed to 
Morgan Williams 1001, at the end of 13 years, that then he 
might renter, and that all I\ſurances ſhould be to the Conuſoz; 
And Covenanted and granted foz him and his Yeirs, with the 
ſaid Morgan Williams and his Yetrs, that he and his Yeirs 
Could enjoy the (aid Land untill the end of the ſaid 13 years, 
and after fo2 ever, if the ſaid 100 l. was unpatd, And Morgan 
Williams Covenanted, that he would pay annually during the 
13 years, two Capcn3 ; and that during the 13 years he would 
not commit any waſte ; The aſſurance was not made: O Mhether 
this Covenant amounted to a Leaſe foꝛ 13 years 02 no, was tie 
queſtion ; And adjudged in the Cemmon Bench, that it was not 
any Leaſe, but meerly a Covenant:Ind the Erroz was aſſigned 
in this point of Law onely : And now Yelverton foz the Plain- 
tiff pleaded, that it was a Leaſe ; q; ſo the intent of the par- 
ties appears, that the aſſurance ſhould be in nature of a Moꝛ⸗ 
gage, and that if the aſſurance were not made, yet he Could 
have a Term foꝛ 13 years; Foz otherwiſe, the Covenant ould 
be in vain , that he ſhould not commit any waſt. But all the 
Court held, that it was not a Leale;Foz the intent of the parties 
was, to make aſſurance of the inheritance by way of Moꝛgage, 
which is but a Covenant, that he ſhould enjoy during the time 
of the Mozgage, and not tomake a Leaſe; Foz if a Fine had 
ben levied, oꝛ a Feoffement made, That had net ben a Leaſe, 

And the Covenant that he and his Heirs ſhould enjoy it untill the 
end of 13 years, and in perpetuum if the 100 l. were not paid, (hews 
the intent, that it ſhould not be a Leaſe, but merly a Covenant 
koz the quiet enjoying ; And the Covenant that he Could not 
make any walt, doth not expound it otherwiſe, but was to the 
intent, that he being but a Pozgage, Gould not commit any 
waſt ; fo2 which otherwiſe there was not any remedy. Tan- 
field ſaid, that it had been adjudged in one Pleſance his Caſe, if 


one Covenants and grants with another, that he Gall have and 


hold his Lands fo2 ſo many years, Jt is a god and abſolute 
Leaſe ; But if he Covenants and grants, that he (hall enjoy his 
Lands foꝛ 10 yeares, it is not a Leaſe, becaule it ſounds onely 
in Covenant: And 44 Ed. 3. Monſtrans de faits, 144 i8, if one Co⸗ 


venants with another, that if he will marry his Danger. he 
a 
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chall have ſuch a flock of chep, he marries the Daughter: the 
property of rhe chep was pꝛelently in him, becauſe it was but a 
perſonal ring ; And the Covenant is as a grant: Sao here, 
this was a Covenant, and no Leaſe: Wheretoze-the Judg- 
ment was affirmed, Vid. 21 H. 7. 


Rickman verſus Garth, 


Reſpaſs: Upon a ſpectal Verdict the caſe was, That John Bi- (14) _ 

chop of Carliſle let a Poztion of Tythes to John Rickman, 2; 2: 44] 6: 
Francis and Thomas his Dons, foꝛ their lives ſucceſſive,rendang 
the ancient Rent; and afterward died: Henry Biſhop of Car- 
lille the ſucceſſo2, accepts the Rent foꝛ divers years, and after- 
wards makes a new Leaſe of thoſe Tythes fo? 21 rears, which 
- Leſſee to thoſe Tythes; Aud the Plaintiff, being the firſt Leſſee, 
bzings treſpaſs, Er fi, &c. The firlt queſtion was, whether this 
was a god Leaſe within the Statute of 32 H. 8. & 1 Eliz. Se⸗ 
condly, it it were not a god Leaſe, whether the acceptance of this 
Rent by the ſucceſſo2,makes it gud agfinſt him during his time: F 
It was reſolved as to the firſt, That it was a void Leaſe ; Foz . Le, 05 70n4a-- 
no Leaſe is gud, unleſs the ancient Rent be reſerved, and an⸗ 4% (1: 
nnally due and payable actoꝛding to the reſervation : But this +: » A 6: 
Rent being reſerved upon a Leaſe of Tythes fo2 lite; there is not 
any remedy fo2 it by diſtreſs oꝛ aſliſe, ſo the Leſſee is not com- 
pellable to pay it; Ind becauſe it is not payable as the Law ap- 
points, it is therefoze void. Vid. 5 Ed. 3. 30. Aſs. 5. Rent reſer- 
ved out of a Leaſe of an Hund:ed,foz life, is void, foꝛ that rea- 
ſon ; And Tanfield ſard, that this point was firlt adjudged in 29 
Eliz, between Moningron and Trie. Decondly, it was reſolved, ,: . 9+: , 
that the Leaſe being void, the acceptance ſhould not make it god; , 4: 6- 
Foz it is made abſolute void by the Dtatute-Law againſt the 
ſucceſſo2, but not againſt the Biſhop himlelf:And it is not like to 
Leaſes by the Common Law, made by a Biſhop o2 a parſon foꝛ 5;,...5 a: 
three lives; there it is not void, but onely voidable, which by at⸗ „ . C g- 
ceptance may be made god; But theDtatute of primo Eliz.inthis oO 
caſe takes away the courſe of the Common Law: Uherefoze 
it was adjudged accoꝛdingly. 


Ward verſus Walthew, Hill. 3 Jac. rot. 1 161. 


EJedione firmæ: Of a Meſluage, and 15 Acres ok Land, (15) 
4 prati 30 paſtur, in Sutton Coefield, of a Demiſe of Ed. Wil- Ag 
loughby, foz thꝛee years ; Upon Not guilty pleaded , the Jury 1 
found a ſpecial Uerdict ; That John Biſhop of Exon. was ſei⸗ C w ²⁴ 
ſedin F@ de infra ſcriptis Meſſuag. & tenementis hic poſtea men- K af 

tionat. in Sutton Colefield in Comitat. War. viz. de infraſcript. 
Meſſuag. vocat. Marlepit- hall, ac de 3 Cloſes vocat. Barbicloſe, &c. 
Continent. 2 acr. prati,& 13 paſtur. quæ ſunt & tempore quo, &c. fu- 

erunt 


— 
— ä — 
— 


. 
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erunt parcell.tenementi infraſcript. & fic ſeiſitus, tam pro bono 
ſervitio done by Nicholas Turnor his Domeſtique ſervant , as fo 
divers other conſiderations him moving, the 3 Apr. 36 H. 8. de- 
dit tenement.illa to the ſaid Nicholas Turnor : And one Syble Yard- 
ley his couſin, by Charter of Feoffment, which is found in hæc 
verba. Omnibus, &c. Sciatis me præfatum Epiſcopum, tam pro bono 
& fideli ſervitio mihi per Nicholaum Turnor domeſticum meum, per 
plures annos elapſos præſtito; qui pro diverſis aliis cauſis & conſide- 
rationibus, movent. dediſſe & confirmaſſe præfato Nicholao & Si- 
byllæ Yardley conſanguineæ meæ, unum tenement. nuper in tenura 
Willi. Taylor, in parva Sutton, infra dominiũ de Sutton Colefild, cum 
omnibus terr. & tenement. eidem tenement, ſpectant. necnon unum 
cottag. nup. in tenur. Johannis Burling, cum omnibus croftis terr. & 
tenement.eidem pertinent. Habendum & tenendum dict. tenement. & 
cottag. cum omnibus eorum pertinent præfat. Nicho. & Sibyllæ & 
hæredibus de corporibus ſuis procreat. Ind it was found, that the 
ſaid Meſſuage and Cloſes were inter alia cognita by the name 
of a tenement, and occupied under the ent of 15 8. And that 
the ſaid Nicholas Turnor was then ſervant to the Biſhop ; And 
the ſaid Syble was his Couſin; And that a Marriage was 
then intended to be ſolemnized betwixt the [aid Nicholas Turnor 
and Syble, which was had accozdingly ; And they had Illue 
Iohn Turnor and William Turnor: But afterward Nicholas Tur- 
nor died; Syble ſurviving took to husband Francis Clapham 
They the 29 Eliz. infeoffed the ſaid Iohn Turnor : Afterwards. 
Francis Clapham died; Syble reentred ; And after Iohn Turnor 
levied a fine of thoſe tenements Sr Conuſans de droit come ceo,8&c. to 
the Defendant ; Syble afterward in 35 Eliz. infeoffed of thoſe 
tenements the ſaid William Turnor her ſecond Son, Iohn Turnor 
entred, and in 37 Eliz. Infeofted the Defendant ; And afterward 
one Richard Smith, Couſm and Yerr of the ſaid Biſhop, entred, 
and in 38 Eliz. let to the Defendant fo2 years ; William Turnor 
entred upon him, and infeoffed Ed. Willoughby , leſſoꝛ to the 
Plaintift, who entred,and let to the Plaintiff , upon whom the 
Defendant entred, Et fi, &c. The firlt queſtion was, whether 
this gift in this manner; be a gift within the Datute of 11 H. 
7. 4 ik it be a Joynture within that Statute, a as purchaſed 
by the husband, then this Feoffment by Syble to her ſecond ſon 
is a fozfeiture , whereof the eldeſt Son and his Conuſee may 
take advantage; And it was reſolved , that it was not a joyn⸗ 
ture within the Statute afozeſaid, fo2 it was not a gift by the 
Baron, noꝛ by the anceſtoꝛ of the B: And the conſideration of 
the ſervice of the Baron, is not ſaid to be ſuch a purchaſe as the 
Law intends : Foꝛ it is no conſideration , which being recited 
in the Kings Patent, if it were falſe, would make it ill, as it 
hath been adjudged ; And it is not lo valuable, as that the Law 
would intend it to be the purchaſe of the 3, but a volunta- 
ry gift of the Bichop: And although the Þeed be. koꝛ — 


——— 
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ther Conſiderations, there being no other erpzeſſed noꝛ named 


8 | 
therein, that general clauſe ſhall not alter the caſe, as it is held 
in Mildmays Caſe Co. 1. 176. — ener ns 3 — 
in the Died is not material, becaule it doth not appear to be any 
conſideration of the Deed, but is by way ot addition to her 
name: Pet in regard iu is found in facto that che was his 
Couſin, and that there was a Martiage intended between them 
at the time of the gift, which afterwards twk eſten; It chall 
be intended to be al well the cauſe ol the gift, as the ſervite of 
the Baron: Alſo, if it ould be conſtrued the parchaſe ot the 
Baron, yet Tanfield ſaid, That that could be but foꝛ the moity at 
at moſt; Foz they twk by moityes, being purchaſers befoze the 
Coverture; ſo foz the moity, the Feme cannot be a joyntreſs with: 
in the Statute ; Ind ſo it was revived, 13 Eliz. in the Co 
of Wards, one Edmunds caſe,wherethe Father gave Lands to 
his Don, and to a Woman whom he intended to marry, in Tail, 
They Jntermarry,# have Jfſue ;* the Br Dies, the Feme ſuxbi⸗ 
ving, aliens; That it was a foꝛteiture but fo2 che moity: But 
Williams denied it to be Law, and laid that in ſuch caſes it 
was a fozfeiture foz the entire. Decondly,if was 
mitting it were a Joynture within the tatute ot 11 H. 7. yet 
as this caſe is, neither the Heir, nos the Conuſte, ſhall: tate ad⸗ 
vantage of the foxfeiture, by the alitzation ta the younger San 
Foz when the Heir isthfeoffed-bytheſecond 32-04 and the Hume, 
and afterward the Bron die, andthe Ran enters; che Defeats 


that Eſtate; And when the Heir levied ern Defendant; 
that Fine gave no intereft, vut onely wy z: becauſe the 
Heir had nothing at the time of the me, noz the Conuſee,: yet 
the Heir hath given his right to th t entatl, and concluded; him⸗ 
E. * mn and the — cannot — 
nothing but by Eſtoppel, an reverſion: Ind therefoze 

there is Difference between this caſe , and that of Sir George 
Brown ; There the Heir in Tail had a teverſion in te txpectant. 
and by his Fine gave that reverſion to the Conuſee; ſo he had the 
reverſion of the Eſtate of the Conuſe, and might well enter in 
reſpect ot᷑ · the pꝛejudice; But he hath not lo in this taſe. Third- 
ly, it was moved, whether by this nabendum the Lands appurte- 
nant to the Meſſuage paſſed, oꝛ nor; And they reſolved, That it 
did by the name ol Tenementum. Fourthly, it was moved, That 
this Uerdict did not maintain the Declaration: Koz the De⸗ 
elaration is, ot Lands in Sutton Coefield,and the Uerdict ſmdes 
the ſeiſin of Lands in Sutton Colefield;and the Ded is ot Lands 
in parva Sutton, infta Bominium de Sutton Colefield; Do neither the 
Verdict noꝛ Derd agree with the Declaration, foz the Will 
where the Lands lie; Therefoze no Judgment ought to be gi⸗ 
8 : But all the Court reſolved , that the Uerdict finding 
eiſin de infta ſcript. Meſſuag, &c. That is quali. an expꝛeſs aper⸗ 

ment; and finding; that'Suxton-Coefield; and Sutton Colefre! 2 


— — 


175 


gon: gol: 


f. 39S 


1:12: 0" 


176 


— 


Termino Trinitatis Anno quinto 


& parva Sutton infra Dominium de Sutton Colefield, are all one, 
and that they be all iy on? Pariſh, and {hat Sutton Coleficld jg 
an Hamlet within the Pariſh of Suttan Coefield; And this being 
ina Uerdic, whey the Jury found, quad dedit tenementa infra- 
ſcripra by name in the Ped, (hall be intended all one ; Aud ſo it 
appears was the intent of the Jurozs : UWherefoze it was ad- 
judged foz the Plaintiff. Vid. Cooks 3 part of 4 Ter- 


5 + -3 - oy | | « l 
__ 2-«7:4"+- Uerdict the ca was : The Biſhop of E rhe an 
EFT we : 0: n33 af Tatteridge, whereof the Land is parcel > to one ch, 


ming Hill. 7 Caroli, pag. 244+ Cooland verſus Wyatt, where t 
cauſe iS cited. Ec vide Plowd. 150 in Throckmorteus Caſe 765 
the pleading in this point. 

ws 22 Gybbe verſus Searl. 


—— — Df Lande in Tatteridge , by the Leſſee of 
Richard Peacock, againit the Lellq of Gage, 
of Ely 29 H. 8. 


on of Wards, Marriages , Reliets, Lets, 

Courts and C 1 vears.rendung 121, 
Cann. This tonurme Dean a | 

Ell. Core Biſhop of Ey reciting this Leaſe and 


with an exc 


© the Plain 
Ind that the inheritance of the Aannoz came to the Defen- 
dants Leſſoz, who entred, and let tothe Defendant; And that 
the Plarntiffs Leſſo2 entred, and made a Leaſe to the Plaintiff, 
upon whom the Defendant entred ; Uhereupon , tc. Et ſi: &c. 
The ſole queſtimupon the Uerdict was, whether this grant of 
the Bailywick to the Leſſee of, the » be a ſurrender. oz 
determination of the firſt Leaſe of the Manuoz : And it was 
argued divers times at the Bar, aud then at the Bench; And 
all the Court reſolved unanimouſly , that it was not any ſur- 
render: Fon that ought to be the intent of the parties; And it 
appears, that there was not any intent of the parties, but that 
he chould have a Leaſe of the things excepted: IAlhereupon it 
was deubted in aw, whether ſuch an exception of Wards, 
Marriages, Reliefs and Courts were god in the caſe of a com⸗ 
mon perſon, as it is in caſe of the. Binz: the Court held 
cleerty, that it is void in caſe of a Common perſon; yet to take 
away that doubt, this Leaſe was made with an intendmert to 
his benefit, and not to his hinderante, a$ it (hould be, it it Gould 
be conſtrued to de a ſurrender ; And theretaze W 
ma 
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make (uch a coultruction ; And in this Caſe , this grant of the 
Bailywick is diſtinct, and ol another thing then that which was 
Leaſed befoze ; Ind therefoze cannot be any ſurrender ; And foz 
that cauſe may well ſtand with the other: Aud therefoze Tan- 
field fad. if a man hath Black-acre, and divers other Lands in 2 
D and lets Black- acre foz 21 years) and the next day, lets all =: =: 400. 
his Lands in D fo2 10 years, It is not any ſurrender 
the other Lands beſides it, which may well ſtand with che fox 
the of ty Which may well and with the toz- 
mer Leaſe, Do a Leflg takes a grant of a rent-charge out 
of fame the Land fon lite, oz a Leflee foz lite takes a gram of a > 
mig have rhe vert of that hes a an Chet RT 
mig e | it after che Eſtate in the Land 
be determined: But if Leſſe toz life takes a grant of a Rent- 
charge fo2 life, out of the ſam Laud; That is a ſurrender, 33 
accozding to 21 H. 7.6. Foz atherwiſe the Rent-charge can⸗ 2 27 490 
not take any effect. Vid. 48 Ed. 3. 32. Accord, Ind it hath ben 
adjudged in the Comuion Bench, if Leſſoz makes a Feolfment, + 
and Letters of Attozny to the Lefiee to make Livery, it is not 2-0: 495: 
any ſurrender ; Foz he did it but as a ſervant : UWherefoze, the 
Ne ah ure e qu ns kee 
ü ny iu Williams C0208, At cannoe 
No ſurrender ; Becauſe the Bailywick is not any intereſt in the 20d: AV: 
ſame thing, which was let befoze ; Foz a Bailiff hath not any 
intereſt at all, but is a mer ſervant,and doth things foz the pꝛo⸗ 
fit of his Maſter, although he doth them voluntarily, as 2 Ed. 
4. 4. iS, yet it is intended to be done in the name of his 9 ; 
And in Debt hereupon, the Declaration (hall be, that the Maſter 
let. And whereas rhe caſe ot; Eliz. Dy. zoo. hath ben objected: '@i{»: ,“ ö 
Where Leſſæ foz years of an houſe accepts a grant of the 1755 
dy of the ſame houſe, that it @ould be a ſurrender; That is true, 
and hath bern ſo adjudged : Foz the cuſtody of the ſame thing 
which was let befoze, is another interelt in the ſame thing lea- 
ſed, and cannot ſtand with the firſt Leaſe; And tanken not 
like to this caſe. And it hath ben adjudged in Sir John Cham- | 
berlaios caſe; Thas where Left foz years of a Park, Accepts a 2: 2-496 
ant of the Office of Park-keeper of the lame Park, toꝛ hig life; 
t is not any ſurrender, becauſe it is an Office collateral to 
the Land: But if a Leſſæ takes a grant of Common out of the "£2 
ſame Land, o2 of the herbage of the ſame Land; N MI 2: 0 . 
tmp — — — his — LES, 
common *. iu many annoꝛs, a Copy W- I - te A \ 
lift. of the ſame Mannoz, by cuſtome; andit was never taken to 
be any ſurrender : So it Leſlæ fo: years of a Wannoz,be made a :>c”: 496? 
Durveyo2 02 Steward thereof fo2 life, that is not any ſurren- 
der, as it was reſolved in the caſe of Sir Valentine Browne And Pa 
the Bailiff of Weſtminſter ig commouly a great man, who ath 2 
| VEE Vekaibe CLIT TONNOY | Chap: 
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- ter, And yet it was never intended to be any ſurrender ; and 
therefoze not here: Wherefoze, ac. Yelverton, it cannot be a ſur⸗ 
render foꝛ 3 caules ; Firlt, fo2 that the Leaſe of the Bailywick 
is of another thing. Decondly, A Baylif hath authority to med- 
dle with the Land, but hath not any intereſt therein, Thirdly, 
becauſe a Bailiff hath no permanent Eſtate, but is determinable 
at the Lo2ds pleaſure : Fo2 the authoꝛity of a Bailiff, vid. 21 H. 
7, 12 H,7.14. 3 Ed.2. Title Avowry; That a Bailiff may receive 
Rents, take Fealty, pay Nuit-rents, repair houſes a fences, but 
in ſuch manner as befoze ; Foz he cannot tyle where it was 
thatched, noꝛ impale where it was mounded with a hedge; And 
he may do any thing fo2 his maſters benefit, but not to his pꝛe⸗ 
judice without his Allent ; and therefoze he cannot give ſerſin of 
Kent, noꝛ exchange the Loꝛds Land; as 41 Ed. 3. 26. is, and 29 
H. 8. in Bro. A Bailiff may be Steward of the ſame Mannoꝛ, 

, πε. H Foz they may both well ſtand together; and 20 H. 7. 5, Bailiff of 
a Mannoꝛ, wye hath Rent iſſuing out of the ſame Mannoꝛ, chall 
have thatUent by Recouper, which pꝛoves that it is not ſuſpended, 
becauſe the Baylywick being a thing diſtinct from the other, the 
taking of a grant thereof cannot be a ſurrender of the Leaſe of 
5 Land: Wherefgze, ac. Fennor acco2d in omnibus: Uhereupon 

Eh. A it was adjudged fo2 the Plaintiff, 


Shoyle werſus Taylor, 
Mich. 4 Jac. rot. 87. 


founation,upon thisDtatute in this Court is not W 
89 n 
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And of this point the Barons were in doubt: But it was after- 
ward reſolved upon conſideration of a Statute, that the Jn- 
fozmation well lay; Foz the intent of the Dtatute was, tyat 
foz ſuch offences, men chould not be dꝛawn out of the county 
where the offence was committed: And although the Statute 
mentions, that the Suite (hall be foꝛ them in ſuch Courts there 
named, yet it is not in the Negative, (and not in any other 
Court ) but, not in any other County ; Ind this being a Duite 
foz the King, and in this Court pꝛoper foz him; This Jnfoz- 
mation is well maintainable, and lo it was adjudged : Ind thi 
was the firſt Caſe, wheran Dir Laurence Tanfield ny e- 
foze Juſtice of the Kings Bench, and the ſame day made Chief 
Baron of the Exchequer, being the laſt day of the Term) ſpake 
to, and adjudged by the opinton of all the Court: Aud a Pzeſt- 
dent was ſhewn, Paſch. 3 Jac. rot. 150. in the Kings Bench, be- 
tween Beane and Drage, fo2 uſing the Art of Spurrier, within the 
ſaid pariſh of Saint Clements, againf the ſaid Statute; Ind 
it was adjudged, that it well lay; But it was ſaid, that there 
was not any queſtion in that Caſe; Becauſe the offence being 
in Midd. and the Kings Bench ſitting in Midd. they had the 
power of the Seſſions intended within the Dtatute ; But the 
Court held it to be all one: Uherefoze it was adjudged accoꝛ⸗ 
dinzly. Note the Principal Caſe was afterward affirmed in a Writ 
of Error. ; 


The King verſus Twine, and others in tie Exchequer, 
Mich. 3 Jac, rot, 150, 


Pon Demurrer, the Caſe was ſuch ; One George York 

U recovered againſt John Allen, 4000 l. Damages, in an 
Action upon the Caſe : Afterwards George York being outlawed 
in a perlonal Action, dyed ; Queen Eliz. 34 Regni ſui, ( reciting 
that he was outlawed, and dead) granted all his Gods, Chat⸗ 
tels and. Debts to Francis Anger, to the uſe of Mary York : 
Afterwards Francis Anger by Derd aſſigned that Debt and 
Judgment to Criſtopher Twine ; And notwithſtanding an Extent 
* in the Kings name, to extend all the Lands which the 
ald John Allen had at the time of the Judgment; And the 
Lands in the poſſeſſion of Thomas Twine, ( which he pnrchaſed 
after the Judgment) were extended: Ind thereupon he, (as 
Ter-tenant) pleaded againſt this Extent, to be Diſcharged there⸗ 
of;Jt being upon aſſignment made 34Eliz.by the Quen:UWhere=- 
as by the Allignment made by Anger to Twine, he is charge⸗ 
able to him onely, and not to the King: And it was thereupon 
demurred, and argued divers times in the Erchequer ; And the 
puncipal queſtion was,UWhether after this Aſſignment of this 
Debt by Queen Eliz.The King may extend in his own name, foz 
the benefit of the Patent ; And the Patente thereby 2 

| —— A 2 
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have the Suite in the Kings name ; And after argument at the 
Barre, all the Barons reſolved, that as the Kings grant of a 
thing in Action, is god enough; lo this Debt which is foxfeited 
to the King by the Outlawry of York, is well granted, and the 
Gꝛantæ may have the benefit to levy this Debt, by Action in his 
own name, 92 by extent in the Kings name; although he hath 
not any woꝛds in his grant, to ſue it in name of the — — 
is uſuall in ſuch Caſes: But the Alignment over of this Debt 
by Francis Anger, (the Kings Patente ) to Chriſtopher Twine, 
is merly void; Foz there cannot by Law be any aſſignment 
made by any common perlon of his Debt: Uherefoze it was 
adjudged, that the Plea was ill, and no cauſe of diſcharge ; 
And that the Land Could remain in ertent fo2 the King. Vid. 
4 Hen. 8. Dyer fol. 1. & fol. 30. Breretons Caſe, 39 Hen. 6. 26. 


Croſs verſus Fauſtenditch, Hill. 2 Jac, rot. 


Jectione firmæ, Ot᷑ a Leaſe from John Elms: Upon Not guilty 

pleaded , the Jury found a ſpecial verdict, ( viz. ) t hat 
Edw. Elms, father ot the Leſſoz,was ſeiſed in F; Ind in 35 Eliz. 
Covenanted by Jndenture, in conſideration of love to his eldeſt 
Don, and foz the ſetling his Lands in his name and bloud, and 
acco2ding to the Eltates, pꝛoviſoes and limitations therein men- 
tioned, þ he would befoze Eaſter convey his Lands to Ed. Apſley, - 
and others, to the uſe of himſelf fo life,the remainder to his ſaid 
Son the Leſſo2 in Tail, with divers remainders over; The 
remainder to his right Yeirs; And that all Eſtates made Could 
be to the uſes, and under the p2oviſoes afterward mentioned, 
with a pꝛoviſo, that he might make Leaſes foz 21 years of any 
part thereof ; And that the conveyances ſhould be to the uſe of 
the Leſſe, with a pꝛoviſo, that he might revoke all the uſes 
and Eſtates, by any his Wiriting, oꝛ Mill; he alſo Covenan- 
ted that he would ſtand feiſed, from and after Eaſter of ſo much 
of the laid Lands which Gould not be ſufficiently conveyed, to 
the ſaid ſeveral uſes,intents and purpoſes : They found that be- 
foze Eaſter no Aſſurance was made accoꝛding to the Jndenture ; 
And that in 40 Eliz. foz 30 l. paid, he by Jndeuture demiſed to 
the Defendant foꝛ 21 years; And found the clauſeof the Sta- 
tute of 27 Eliz. Cap. 4. That if one makes a conveyance, with clauſe 
of revocation z And afterwards for Conſideration of money, or for 
other Conſiderations, Bargains, Sets, Demiſes or Grants the ſaid 
Land to a ſtranger, that the ſaid conveyance ſhall be void and revo- 
ked, &c. They further find that Edward Elms died, and that John 
Elms entred , and let to the Plaintiff, upon whom the Defen- 
dant reentrd, Et fi, &c. Firſt, it wag reſolved without argu⸗ 
ment , that the uſes and Eſtates raiſed by this Covenant in 
this Jadenture, being made in conſideration of love to yis Don, 
(no Eltate at all being executed betoze Eaſter, ) The — 
. e 
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extended to all, (although it was objected ; That the woꝛds be⸗ 
ing, That of ſo much of the ſaid Lands as ſhould not be ſufficiently 
conveyed, he would ſtand, &c. The intent was, that he woulo 
ſtand ſeiſed, when part was conveyed, and ſufficiently executed; 
But when no part was executed, it was not his intent that all 
chould be raiſed by Covenant: Sed non allocatur; Foz the conũ⸗ 


deration being ſufficient, the Covenant well extends to all, there 


being nothing conveyed by the Eſtate executed. Decondly, it 
was reſolved, That the Eſtate being not executed, (the uſes ri⸗ 
ſing by Covenant onely) the Pzoviſo to make leaſes is void ;Fo2 
the leſſees are ſtrangers to the conſideration of blood, and there⸗ 
foze cannot take benefit of any ſuch Eftate thereby z And the Fa- 
ther hath not any authozity to make leaſes. Vid. Mildmayes caſe, 
Co, 1 Fol. 176. And the Lozd Pagets caſe, ibid. 154. Thirdly, 
(which was the puncipal queition) when Edward Elms, (who 
was but Tenant foꝛ lite by this Conveyance, with power of Re⸗ 
vocation) made a leaſe foz 27 years (which might have had his 
determination during his life,) it being made in conſideration of 
money payed, whether that Could be ſaid to be a leaſe derived 
out of the Eſtate foz life onely, oꝛ whether the lefſee ſhall have 
benefit of tye Statute of 27 Eliz. That this voluntary and re⸗ 
vocable conveyance ſhould be ſaid to be void and revoked quoad 
the leſfex, was the doubt: And it was held by all the Juſtices, 
that this leaſe Gould be god and abſolute, and not be impea⸗ 
ched by the fozmer ; But he who made it Having power to re- 
voke it, the Law (hall c it as revoked, and void quoad the 
leſſæ, and that he was as tenant in fe, when he made that leaſe: 
Foꝛ it is expzeſly within the woꝛds and intent of the Dtatute of 
27 Eliz, This leaſe being made in conſideration of a Fine payed, 
And it was ſaid at the Bar, that in 29 Eliz, betwan Hinde and 
Collins, it was reſolved in this Court, that where one had made 

ſuch a conveyance, and had made a leaſe reſerving Rent , with- 

out other conſideration, that it was ſufficient,and a revocation 

of the firſt eſtate, quoad that leaſe : UNherefoze, ac. And becauſe 

none of the Plaintiffs part had argued , they gave further day. 


Et adjournatur. 


Emorandum, The laſt day of this Term, Sir Tho. Flemming Chief 
Baron, was made Chief Juſtice of the Kings Bench, and imme- 
diately after he was ſworn, Sir Lazrence Tanfield one of the Judges of 
the Kings Bench, was made Chief Baron, and ſworn before the Lord 
Chanceller and Treaſurer : And afterward the {ame day, the Lord 
Chanceller came back into the Kings Bench; And Sir Fohn Croke,one 
of the Kings Serjeants, was made Juſtice of the ſame Bench; And 
that day alſo Doderidge the Kings Solicitor was made the Kings Ser- 
* (he being Serjeant before, having by diſpenſation left his ha- 
it, and become Solicitor;) And in his place Sir Francis Bacon, who 
was 
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was of the Kings Counſel at large, without any ſpecial place-was 
made the Kings Solicitor, 


Civitas London verſus Greyme, Trin. 5 Jac, rot. 1607. 


12 Caſe was, The Mayo: and Citizens of London Cove- 
nanted to find 8 mea to grind every day in Bridewell Mill, 
which they let to the Defendant, and agreed , That if they tail⸗ 
ed therein, the Defendant chould receive ſo much of the Rent out 
of his Rent : The Defendant pulled down the Cozn Mill, and 
made it an Yorſe-Mill, and would now defalk ſo much out of 
his Rent, as he ought to be allowed foz the 8 men: But all the 
Court held, that by the alteration of that Mill in this manner, 
the leſſozs are diſcharged of their covenant ; And that this con⸗ 
verſion is waſte, although it were foꝛ the leſſoꝛs advantage: And 
ſoit is toconvert a Com Mill to a Fulling Mill. 


Wodell verſus Hungate. 


Ebt: Upcnan obligation againſt an Executoꝛ, who pleaded 
that the teſtatoꝛ, tempore mortis ſuæ wag indebted to the 


King fo: the Office of Sheriffſhip; Ind becauſe it was not a- 
verred that it was verum & juſtum debitum, & minime ſolutum, 


it was demurred in Law: And without argument, (becauſe an 
Alain. was ſerved out of the Exchequer) adjudged foz the 
aintiff. 
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Selman verſus King and others. 


Sſumpſit: Mhereas upon a ſuit in the Star Chamber , 
A between the Defendant and others, a Commiſſion iſſued 

fo2 the examination of Uitneſſes ; And the Plain- 
tiff at the time of the Commiſſion — an Inne in Bening- 
ham: In conſiberation, that the pꝛomiſed 
and mans meat fo2 the Defendant and his Company, during 
the time of the ſitting of the Commiſſion ; That the Defendant 
aſſumed to pay to the Plaintiff all ſuch ſummes as that diet 
and hole meat amounted unto, when he ould be thereunto re- 
queſted ; And alledgeth in facto, that the Commiſſioners late 
there thꝛæ dayes, and that che found the ſaid hozſe-meat and 
mans-meat during the laid time, which amounted to five pound 
fix chillings; And that the Detendant, licèt ſæpius requiſitus, hath 
not payed it: The Defendant pleads Non aſſumpſit, and 
found againſt him; And now moved in arreſt ot Judgment, that 
the pzomile being to pay when he (ould be requelted, there ought 
to be a pꝛecile requeſt alledged, and the year, day, and place of 
the requeſt expꝛeſled: Foz the Defendant is not otherwile 
chargeable in an Aſſumpſit; And of that opinion was the whole 
Court: Fot when the Defendant is chargeable upon a collate⸗ 
ral pzomiſe, and not foz a meer debt, there ought to be a requeſt 


preciſely alledged: But in an Aſſumpſit foz Debt, where a du- ©, 2.9 


ral allegation, licer ſæ pius requiſitus, is ſufficient ; And fo2 that 22 6270. 


ty was due bekoꝛe, that being but in nature of a debt, the gene⸗ 


- cauſe the Judgment was ſtayed, 
Winckworth verſus Mayo, Trin, 5 Jac, rot. 


Tacbpas fo2 breaking his cloſe ; The Plaintiff in the Novel 


to find hozſe-meat- 


(1) 


7 J8 40 
4 b. 


Cs: 


a(s1enment, erpteſſeth the place to be, in an Acre of Land; york 4. 


And the Buttalls and Siding, Eaſt, Welt, Nozth and 
South: The Defendant pleads Not guilty ; The Jury found 


quoad tranſgreſſionem in dimidio infraſpecifitat. unius acr. ter. a . 


that the Defendant is guilty ; And alleſle Damages, &c. Et Hob? ng: 


quoad *refiduum that he is not guilty; And it was thereupon 


moved, that the Plaintiff ould not habe Judgment: Foz the J. Hie. 


place a M 
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place aſſigned being abbuttald four wayes , the moity thereof 
cannot be bounded in ſuch manner; ſo the Plaintiff hath failed 
in his abbuttalls : And the Court at the firſt motion were of 
that opinion; But at another day being again moved , they all 
held it to be well enough: Foꝛ although the Plaintiff by this 
Uerdict may be intended to have but a moity, being peradven- 
ture Tenant in Common with a ſtranger , yet upon a general! 
Iſſue, the Defendant Gall not take advantage thereof, but the 
action well lies fo2 the Plaintiff, Alſo although the place aſ- 
ſigned is an Acre of Land, and the Jury found it to be an half 
Acre, it is well enough; Alfo although the treſpaſs is made 
but in dimidio unius acr. yet that acco2ds as the Plaintiff hath 
counted: Ind although the trelpaſs was done in the moity 
thereof, yet it may be well alledged to be done in the whole 
Atre: Wherefoze the Plaintiff had Judgment, 


Jerrat verſus Caldewell, Paſch. 4 Jac. rot. 517. 


(3) E Rror of a Judgment in Burton ſup. Trent: The firlf Erroꝛ aſ- 
| ligned,ore tenus: Becaule it was not cho wen in the ſtyle of the 
e /22*  Couat by what authority it was holden ; (viz.) by Charter oz 
3-2: f. Pueſcription; The lecond Erroz, becauſe the ſtyle of the Court 
is, Coram Seneſchallo & Ballivo Domini Paget; And he doth not 
Goto their names: Ind both theſe were held to be Orrozs in⸗ 
+ f£o{t:473: curable; Fo: in thele inferio2 Courts, the authozity whereby 
% . they are held, as likewiſe thEſnames of the Judges befoze 
X fai 190: Whom ought always to be expꝛeſſed, otherwiſe ; the Kings 
-.7,5 Courts cannot takeConuſance of their authozity : Ind foz theſe 

4*©&:* 46 faules it was reverſed. Vid. 22 Ed. 4. 8. 22 Ed, 4. 


Sir Thomas Holt verſus Aſtgrigg. 


g a) | Aion upon the Caſe foꝛ woꝛds; Sir Thomas Holt ſtruck his cook 

þ vn 1 on the head with a cleaver, and cleaved his head, the one, part 

ly on the one ſhoulder, and another part on the other: The De⸗ 

''v, , .. fendant pleaded Not guilty, and found againſt him; And now 
moved in Arreſt of Judgment, That thele wozds were not actt- 

fpoft 351. enable; Fozit is not averred that the cook was killed, but ar- 

3:2: 346: gumentative: Ind of that opinion was the Court, Ele:ning and 

Williams abſentibus : Foz flander ought to be direct, againſt 

which there may not be any intendment: But here notwith- 

* ..; ftanding ſuch wounding, the party may yet be living, and it is 

| en but treſpaſs ; TUherefoze it was adjudged koz the De⸗ 

endant. 


5 f William 


cost Regis in Banco Regis. 


William Harriſon Executor af Thomas Harriſon 
verſus Fulſtowe. 


Rror of a Judgment in the Common Bench, in Debt 
upon two Obligations; the one of 60 1, to2 the payment 
of 40 l. 14 Octob. 42 Eliz. the other of 40 l. fo2 the pay- 
ment of 20 l. at another day: The Defendant pleaded 


pay- 
ment of both; And found agamſt him foz them both: But 


(5) 
gat»? 4 G 


the Werdict was entred, quod non ſolvit the ſaid 30 1; 


ſuper quartam diem Octob. where it ought to have been ſupra 
quartam decimam ; Aud Judgment was given upon this Uer- 
dic, and a UUrit of Erroz bought, and the Recoꝛd removed: 
And now this fault beg ſpyed, it was moved, that it m 
be amended ; Foz by the note of the Clerk of the , 
This Uerdict was fox the Plaintiff ; And although it were 
after the UWrit of Erroz , The Recozd being here, it was a- 
warded to be amended. Another Erro2 aſſigned , was, 
That the Writ Daginal was, againſt Thomas Harriſon 
Executo2 of William Harriſon ; was the — — the 
alias, And the pluries: But the Declaration, Uerdict and 
Judgment were againſt William Harriſon Exetutoz of Tho- 
mas Harriſon z Oo it is variant from the Declaration, and 
doth not warrant it: And although it was moved, that 
this being after Uerdig, is helped by the Dtatute of 
18 Eliz, which pꝛovides that after Uerdict , the want 
of an Oziginal ſhall not pꝛejudice; And here is not any 
Duginal againſt William Harriſon , againſt whom the Uer⸗ 
did and Judgment were given; And ſo is within the pꝛovi⸗ 
ſion of the Statute: Sed non allocatur; Foz although the 
Dtatute helps when there is not any Oziginall , yet w 
there is an Oziginal which is ill, that is not aided ; Ind 
here, the Oziginal is againſt Thomas Harriſon Executoz of 
the laid Willam Harriſon the Teſtatoz , ſo the Oziginal 
UUrit is againſt the Executo2 , but there is a miſtake in 
his Chaiſtian name: And the ſame Recozd Chews , that 
obtulit ſe verſus Thomam Harriſon 5 And the Capias is againli 
Thomas Harriſon, fo is the alias, and pluries ; Ind being 
all upon one and the ſame Recozd, it chall be intended, 
that the Declaration and p2oceedings , are upon that TUrit 
hich is vicious , eſpecially as this Caſe is, upon @ Crit 


w 
of Diminution; This Urit and no other being certified up- 


on that Becozd ; Uherefoze abſence Fleming Chief Juſtice, it 
was reverſed, 


Robertſon 


o 2 S 
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Robertſon verſas Lady Stallage. 


A Caſe out of the Court of Wards was referred by the 
Kings ſpeciall Commandment , to the two Chief Ju- 
ſtices, the Chief Baron , Williams , and Alcham, wherein 
was firlt reſolved , That a divozce being by ſentence in the 
Spirituall Court between Kenne and his wife, caus4 præ- 
contractus, 02 other cauſe; The parties being dead between 
whom it was, the Court of Mards cannot now examine 
it, to pꝛove another Heir againſt that ſentence, Second- 
ly, that one being by Office found Heir, another exhibi- 
ting a Bill, to be admitted to Traverſe that Office , (hall 
not be admitted thereunto, untill ye hath another Office 
finding him to be Heir; And ſo hath a Recozd to aid him, 
notwithlkanding the Statute of 2 Ed. 6. cap. Mhich Ok⸗ 
fice ought (by ſpeciall Commiſſion awarded) recite the firſt 
Office ; and after , upon ccmplaint that one ſuch is grie⸗ 
ved, thereby command to inquire whether he be Yeir oz 
not: And then he being found-to be Heir, Call by the be- 
netit of that Dtatute be admitted to a Traverſe, Third- 
ly, it was reſolved, where a Bill is to be admitted to 
Traverſe , which abates by the death of the Defendant, 
and a Bill of Reviver is exhibited , which abates by the death 
oꝛ Marriage of the Plaintiff, that there cannot be any other 
—— — Foz à Bill of Reviver cannot be after a Bill 
_ 


Maynay verſus Collins. 


DES was bzonght upon an Obligation 27 Eliz. And a 
Recovery by Nihil dicit: After the Defendants death a 
Scir. fac. was bzought again! the Heir, and a Recovery a- 
gainſt him upon two Nihils returned, who died, and a new 
UUrit ok Scir. fac. was bzought againſt the Heir of the 
Heir, and a Recovery had againſt him by Default: And 
now he bꝛings Erroꝛ in the Exchequer Chamber; And al- 
ſigns the Erroꝛ, that there was not any Bill upon the File, 
as in rei veritate there was not any: But upon ſuggeſtion to 
the Court, that it being an ancient Judgment, the Bill might 
very well have been imbezelled off the File; And it is men⸗ 
tioned in a note by the Attoꝛnys book, that ſuch a Bill was payed 
foz, to be put upon the File; Jt was oꝛdered that a new Sill 
chould be put upon the File. | 


Huſcombe 


— 
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Huſcombe verſus Standing, Trin. 5 Jac. rot. 


7 upon an obligation ot 40 l. conditioned That Richard (8) 
Street ſhould pay 24 l. pounds upon ſuch a day, ac. The De⸗ 
fendant plea ds, that the laid Street wag impaſoned by one Eveley 
ſteward of the Stanaeryes, and the Plaintiff of Couin with him 
(without any reaſonable cauſe) detained the ſaid Street in paiſon 
againſt Law, # to the great peril of his lite, until the ſaid Street 

Gould pay unto the Plaintiff 24 1.02 become bound with a ſure- 

ty fo2 the pax ment therof:UWhereupon,to enlarge the ſaid Street, 

and to avoid danger of his life, he,and the Defendant as his 

ſurety, entred into that Bond, Ec hoc, &c. And it was thereup- 3. . 74 
on Demurred; And without argument adjudged foz the Plan- '_:. 
tiff ; That it was not any {Plea fo the ſurety, although it had e 
bern a god Plea foz the ſaid Street: Foz none Gall Avoid hi 9o++5 24 5 
own Bond, fo2 the impziſonment oꝛ danger of any other then ak t 597 
himſelf onely ; Ind although the Bond be avoidable as to the 
one, yet it is god quoad the other: v Uherefoꝛe it was adjudg- 
ed foz the Plaintiff. Vid. 39 H. 6. 51. 7 Ed. 4. 12, 21 Ed. 


4. 13. 


Andrew verſus Hundred de Lewknor. 


A Crion upon the Dtatute of Winton of Yue and Cry; And (9) 
Gews in his Count the ſaid Dtatute; And that ſuch a day, 1 216 

he was robbed of {o much within that hundꝛed; Ind that he⸗ 

made Yue and Cry; And chews how, accozding to the Dtatute 

of 27 Eliz. Aud that within 40 days befoze the Action bꝛought, 

he was ſworn befoze ſuch a Juſtite ot Peace, that he was rob- 

bed of ſo much, and did not know any ot the Felons; And that 

as yet the Defendants had not taken any of the Felons, noꝛ ſa- 

tisfied him, Contra formam ſtatuti prædict. unde actio acerevit. 

After Uerdict toꝛ the Plaintiſt, it was moved, that this De⸗ 

claration was not god: Becauſe the Action is founded upon 

two Dtatutes,# both mentioned in the Declaration, vet he con⸗ . (4. 

cludes, Contra formam ſtatuti prædicti, which is not god; And 

the Court thereupon doubted , and appointed pzeſidents to be 

ſearched; And after divers pzeſidents- of this Court, and 

of the Common Bench tewn unto them, wherein ſome were 

Contra formam ſtatut. prædict. And ſome ſtaturorum prædicto- 

rum: The Court held, that the beſt fozm was ſtaruti prædicti; 

Foz the Action was grounded onely upon the Statute of 

Winton , which gives penalty — 
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(11) 


(12) 


the Action; Therefoze | the beſt koꝛm to declare, is Contra formam 
Statuti prædicti: And it was adjudged foz the Plaintiff. 


Holdeſworth verſus Sir Stephen Proctor. 


A Her verdict fo2 the Plaintiff ; Jt was moved in arreſt of 
Judgment: That the name ot the Sheritt was not endozſed 
to the Mrit of Viſtringas with Niſi prius, and therefoze was ii; 
Fo2 by the Statute ot York, to every Ven. tac. the name of the 
Sheriff ought to be endoꝛſed, otherwile, it hath ben ruled to be 
ill; and by the ſame reaſon, the Sheriffs name Gould be en⸗ 
doꝛſed to the Diſtringas allo: But it was moved by Hutton Ser⸗ 
jeant, that thts being but a judicial pzoceſle, and the Ven. fac. 
well returned, (which was that which ſummoned the Jury 
who were returned,) the name of the Sheriſt is not ſo necellary 
to this, and might be well amended, and that it had been ſo a- 
mended in Caſe of an Habeas corpus in the Common Bench. 
But all the Court held, that it was ill, and not amendadle, 
noꝛ aided by the Statutes of 32 Hen. 8. and 18 Eliz. and is all 
one with the Caſe of a Ven. tac. where the name of the Sheriff 
is not thereto; which hath oftentimes been ruled to be ill; Foz 
it is not any return, noꝛ helped by any Statute : UWheretoze it 
was ruled, that the trial was ill; Anda Ven. tac, de novo 
was awarded. 


Aldred verſus Mathew, 


D Ebt : Upon the Statute of 8 Eliz.fo2 ſwing an Action in ano⸗ 

thers name, without his pꝛivity, being duly pꝛoved by two 
witneſſes ; That he all pay treble Damages to the party 
grieved, and ten pound to the party in whoſe name the arreſt 
was made: The Queſtion was, how this p2wf ought to 
be, in an Action upon the Dtatute , whether by collateral p2of 
befkoze:Andit was held, that the p2of Gall be in the ſame Action, 
and not in any other courſe : Uherefoze this exception being 
taken after verdict, it was adjudged to be well enough bzought ; 
And Judgment foz the Plaintiff. Vid. 10 Ed. 4. 


Gelley verſus Clerk, Paſch. 4 Jac. rot. 234. 


Ction upon the Caſe ; Upon the common cuſtome of the 

Realm, againſt the Defendant, being an June-kgper of 
Uxbridge, fo2 not keeping ſafely the Gwds of the Plaintilt being 
his gueſt ; Upon Not guilcy pleaded, it was found dy ſpecial 
Uerdict ; That the Plaintiff being a gueſt in the ſaid houſe, 
went from thence to London, and left his Gods with the De- 
ſendant, ſaying, he would return within two oz thre days ; Ye 
returned accoꝛdingly within the three days, and in the ner 
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his Gods were ſtoln when he was. abſent : And whether the 
Defendant, as an Jnne-keeper, by the ccmmon cuſtome ot the 
Realm, (hall be charged without any ſpecial pzcmiſe toz the ſafe 
keeping of them, was the Queſtion, Foſter Serjeant the 

Plaintiff, moved that he Gould ; Foz when he was a Guelt, 

and left his Gods fo2 ſo ſhoꝛt a time, and pꝛomiſed to return ſo 

ſon, and returned accozdingly, he is all that time accounted as 

a Gueſt, and Gall be ſaid to be a Guelt , to charge the Defen- 

dant as an Jnne-keper, accozding to the cuſtome of the Realm: 

And it was adjudged in the Caſe of Sir Edwyn Sands; where 

he came to an Inne, and lodged, and went out thereof in the 

mommnz> and left his Cloke-bagge there, intending to return at 

night, and at night returned accozdingly; and tn the Interim his» 
Cloke-bagge was ſtoln ; that he might have his remedy by an 

Action grounded upon the common cuſtome: So here, ac. Mhere⸗ | 
foze,#c. Williams, It one comes to an Inne, and leaves his G ο #77 
and hozſes, and goes into the town, and after returns, and in 

the Interim his Gods are ſtoln, uo doubt but he is a Gueſt, 

and (hall have remedy; and ſo was Dir Edwyn Sands Caſe ; Foz 

his abſence in part of the day is not material, but he is always 

reyuted as a Gueſt. So where one leaves his hozle at an me, 

to ſtand there by agrament at Livery, although neither him- e 
ſelf, noꝛ any of his ſervants lodge there, he is reputed a Guelt 

fo2 that purpoſe, and the Jnne-keeper hath a valuable conſidera- 

tion; and if that hozſe be ſtoln, he is chargeable with an Action 

upon the common cuſtome of the Realm. But in the Caſe at the 

Barre, where he leaves Gwds to keep, whereof the Defendant 

is not to have any.ben?fit, — — from thence fo2 two oꝛ three 

days, although he ſaith he will return, yet he is at his liberty, 

and therefoze is not any Gueſt during that time,no2 is the Inne⸗ 

keper chargeable as a common Oſtler foꝛ the Gods ſtoln du- 

ring that time, unleſſe he makes an eſpecial pzomile fo2 the ſafe 

keeping of them;and the Action ought to be grounded upon it: And 

of that opinion were all the other Juſtices , abſente Fleming 

Chief Juſtice ; But becauſe it was a new Cale, they would ad- 

vile; Et Adjournatur. 


Beaudeley verſus Brook. 


Aden upon the Caſe; Foz a diſturbance in uſing a way; (13) 
Ind Gews, that the Defendant was ſeiſed-in Fe of the 
Land over which the way is, and of other Land; And by Jn- 
denture inrolled bargained and ſold to J. S. Land in Fee, with a 
way over his Land, and that J. S. let unto him the Land foz 
years; And the Defendan! diſturbs him: After verdict, it was 
moved in arreſt of Judgment; Firſt, becauſe he doth not chew 
the Derd of this Leaſe, and without a Deed the way paſleth 


not, Secondly, becauſe a Leaſe is pleaded of Land, — 


—__ 
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expꝛelle woꝛds ol the way; And thereloꝛe not god: And of that 
opinion was Yelverton Juſtice, and he upon view of p Recoꝛd to 
another exception, (viz) that there is not any grant ot the way 
in the Jndenture, but onely a bargaine & ſale of Land, and of a 
way out of his other Land, which cannot be god: Foꝛ nothing 
but the uſe paſſed by the Ped, and there cannot be ule of a 
thing which is not in eſſe, as a way, common, ac. which are 
newly created, and untill they be created, nouſe can be ratſed by 
bargain and ſale, and by conſequence nothing paſſed by this Jn- 
denture ; Ind of that opinion was all the Court, that foz this 
cauſe, the Plaintiff had not chewn any ſufficient title: But foz 
the other points, Fleming and all the other Juſtices held, that 
the declaration was god; Foz when Land is granted with a 
way thereto, it is quali appendant unto it, and a thing of necel⸗ 
ald - 170 ſity: Wherefoze by the Leaſe of the Land (although the way 
fo: a be not mentioned) it well paſſeth without being expꝛelled in 

the Deed:And therefoze the difference will be, betwixt a — of 
Land, with Common oz Eſtovers to be burnt there; if he lets the 
Land, the Common oz Eſtovers will not paſſe without a Ded 
and erpzefſe woꝛds therein, becauſe they be pzofits, 4prender 
in anothers Doyle, and are not of neceſlity;But the Land cannot 
be uſed without a way: UWherefoze it Gall enſue it, and paſſe 
of neceſſity ; And unity of poſſeſſion doth not extinguiſh it. 


Skinner verſus Trobe. 


ws) A Ction foꝛ theſe wozds , Thou art forſworn in Collet Court; 

4 And doth not chew, that any Action was depending there, 

moos Ao noꝛ that it was a Court of Recoꝛd; Ind therefoze it was moved 
ggf, Leif ds in arreſt ol Judgment, c reſolved that it lay not; foꝛ this Court, 
2c: Without other deſcription cannot take Conuſantce, that it is a 
2«4+- 1,4: Court of Recoꝛd: Wherefoze it was adiudged foz the Defen- 
/:::37/): Dant. 
S:: {FH - | 
Gregg verſus J. S. 


(15) Ebt foꝛ 600 l. Upon an Obligation, the Defendant deman- 
46t»: to. NF ded oyer of the Bond, which was ſexaginta libris, and fox 
2:27/47: this variance, the Defendant demurs ; And it was held by 
aug 147: all the Court, that this Obligation doth not warrant the decla- 
7 33%. tation, foꝛ it cannot be taken foꝛ ſexcenta, but is another ſumme: 
» 9, f . Mherefoꝛe the Bill was abated. 


Doggatte verſus Lawry. 
A Crion upon the Cale, in nature of a Conſpiracy ; Foz that 
8 A the Defendant faifly and malicioufly, apud Weſt-Allington, 
charged him with Felony , and there cauled him to be vjoughe 
02e 
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befoze Mr. Gilbert, a Juſtice of Peace, and pꝛocured him to 
bind the Plaintiff foꝛ his appearance at the general Gaol-de- 
livery in the County of Devon; That the Detendant there ex⸗ 
hibited a Bull of Endictment, which was found to be Minime 
vera, whereby he was much damnified, and put to great er- 
pences, The Detendant pleads, That he had divers Sheep 
ſtoln, and miſſed divers others; — — kound in the Plain⸗ {+ .,3;- 
tiffs poflellion, going with twelve Sheep which were ſtoln; 
whereupon he complained thereof to the ſaid Mr. Gilbert, who 
examined him, and finding him variant in his Examination, 
bound him to appear at the general Gaol-delivery, and the De⸗ 
fendant to give Evidence; Mhereupon he at Exeter, at the 
Gaol-delivery, erhibited his Bill, which is the ſame Conſpi⸗ 
racy. The Plaintiff ſaith, De ſo» tort Demeſne ſans tiel Cauſe, 
and Jſſue thereupon, and found to2 the Plaintiff, Ind it was /{ 43 
now moved in arreſt of Judgment, Firſt, That this is no Con⸗ F4 
ſpiracy, being but by way of complaint to a Juſhce of Peace. 

econdly, That the Ven. fac. is awarded of Weſt-Allington, 
where it ought to have been alſoof Exon ; foz all the Cauſe is - + is 
in the Jſſue ; Sed non allocatur; foꝛ the Plaintiff having laid it pt 194 4} 
to be falſe and maliciouſly, and the Jury having found it to be 
Sans tiel Cauſe, It all appears to be without any ground; and 
theretoꝛe he is puniſhable. To the ſecond, That the Venue is 8 
well awarded, foz there onely, was the Offence, which is onely 2. 7 | 
in Jſue ; wherefoze the Trial is god, And it was adjudged pſt 2.66: $3? 
koꝛ the Plaintiff, 


Johns verſas Adams, 


Rror of a Judgment in the Common Bench: The Errozaſ- (17) 

ſigned, Fo2 that in Debt upon an Obligation againſt Johns, 
and his Feme as Adminiſtratrix, The Defendant pleads pay⸗ 
ment by the Feme, after the death. of the Inteſtate, accozding to 
the Condition of the Bond; And Jſſue was joyned thereupon, 
and found foꝛ the Plaintiff ; and Judgement given, Quod recu- 
peret debitum Againſt them, de bonis teſtatoris, & {1 non, &c. the 
Damages de bonis ſuis propriis, where it being a falſe Plea 
(which lay in their own conuſance of a payment made in their 
own time ;) The Judgement ought to have been koꝛ the Debt, de 
bonis propriis. Decofidly, That the Judgement ought to have 
blen foꝛ the Damages, de bonis propriis, of the Baron onely ; foz 

a Feme Covert cannot have any G ds: But the Court held the Ps 

Judgement to be well given: Foz as to the firſt, Although the peft- 640: 
Plea be falſe, yet he is not altogether a ſtranger to the Teltatoz; 
And theretoꝛe the Judgement all be onely De bonis Teſtatoris, 
u ner as where he pleads plenement adminiſtred, which is falſe in his 

own conuſance. Secondly, Although the Feme hath not ans? 

Gwds during the Coverture, yet becauſe the 3270 is charged 1 #2: 4M9- 
onely 


Termino Michaelis Anno quinto 


(18) 


ff als. SY. 


onely in reſpect of the Feme, And che might have Gods if che had 
ſurvived , and Execution might be then taken agaiult her: 
Thexefoze the Judgement is god: And lo be all the Pzeſidents, 
—— infozmed the Court ; TUherefoze the Judgement was 


Sir John Watts, Sir Thomas Lowe, and John Lee, 
verſus George Ognell. 


Die {02 750 1. and counts, That Sir Thomas Lee was ſei- 
led in Fee of the Mannoꝛ of Bi!lesby ; and the ſecond of Oo- 
ber, 42 Eliz. let it to George Ognell fox ten years, rendang 250 1. 
per annum, at the Annunciation, and S. Michael; Ind that George 
Ognell entred, and was poſſeſſed, the Reverſion oper ts the ſaid 
Sir Thomas Lee and his Heixs expectant; Ind he ſo ſeiſed, 
a Fine was levied, Hill. 44 Eliz. Inter prædict. Johan, Watts, & 
Thom. Lowe querent. & Thom. Lee, & Mariam ux. ejus deforcientes 
de Maner. de Billesby, ſur conuſance de droit cone ceo,&c. YUhich im 
was to the ule of the ſaid Sir John Watts, Sir Tho. Lowe, and 
the ſaid John Lee,foz nine years; and afterward of part thereof 
to the uſe of Dir Thomas Lee and his Feme fog their lives, wi 
divers Remainders over; and foz other part thereof, to the 
of Sir Thomas Lee fo life, with divers Remainders over; And 
foz the years arrear at the Annunciation laſt paſt, the Action 
was b2oyght foz the 7501. The Defendant pleads entry and 
expulfion by Sir Tho. Lee, befoze the Fine levied : And Illue 
thereupon, and found foz the Plaintiff ; And it was now mo⸗ 
ved in arreſt of Judgement , Firſt, That the Jfſue was not 
well joyned, foz it is upon an entry and expulſion, befoze the 
Fine levied, which is not material: Fo2 it is alledged, that the 
Leſſe being poſſeſſed, and Sir Tho. Lee ſeiſed of the Reverſion, 
a Fine was levied ; ſo being poſſeſſed at the time of the Fine, 
although he were erpulſed befoze, it is not material: Sed non 
allocatur ; fo2 being falſly alledged, and found againſt him, It 
is not to be diſputed whether he were oulted o2 not, foz it is an 
Jſue joyned, and ſo within the Statute of 32 H. 8. Secondly, 
It was moved, That the Declaration was ill: Foz the Fine is 
not alledged to be levied of the ſaid Mannoꝛ, noz, hy the ſaid 
Dir Thomas Lee; Foz he doth not ſay, Predict. Manerium, noꝛ 
Prædict. Sit Thomas Lee; And it may be between a ſtranger, 
and of another Mainoz ; Sed non allocatur ; Foz it ſhall be in- 
tended the ſame Leſſoz, and the lame Mannoz, being named 
befoze in the ſame Declaration; Et non ſinitur pluralitas, but 
being one ſame name, (hall be intended one ſame perſon, as 
31 H.7. 30 b. Thirdly, The Declaration is not god, becauſe 
it is not alledged, That the Leſſ upon this Grant by Fine, at- 
tozned, noz that he had any notice of the uſe limited; Foz other⸗ 
wile he is not chargeable foꝛ the Rent, in Debt bzought _ 
im; 


———— 


LIM 


Ja cOB1 Regis in Banco Regis. 193 


him, Foz it was ſaid, It a Fine be levied to a uſe, ce que 7 
»ſe, all avow without Atto:nment, becauſe he hath not any . 
remedy to compell the Leſſee to attomn : yet the uſe being li⸗ 3=!* © nod 
mited to the Conuſee himſelf (as in this caſe it is) he hath to: <* 2 2 
means to have an Attozmnent befoze the Fine ingrofſed; 9 . 6. 
therefoze he (hall not avow without attornment ; And if it 

might be without attoznment, yet notice ought to be given to 

the «, fo2 £therwiſe he Could be at miſchief ; Fo2 the uſe 

might be limited, and he not having conuſance thereof, might 
peradventure pay his Rent to his ancient Leſſoꝛ: And theretoze 

it is not reaſon he (ould be charged, without notice given un⸗ 

to him, which ought to be chewn in the Declaration: And 

fo2 p2of hereof, the opinion of Popham Co. 5. Rep. fol. 113, 

was cited. And of this point the Court doubted : But after \ 
ward they reſolved, that the Action was well bzought, and | 

he needed not chew any notice in the Declaration: Foz in no 
Declaration in an Avow2y notice is hewn ; But they agreed, 

That the Leſlee is not bound to pay without notice ; Ind 

if he hath paid it to his ancient Leſſoz, it is a god excule 

foz him, and he may plead it: And if he hath not paid 

it the Action gives him notice to pay it to the G2antee ; 

and then he is chargeable fo2 all — not paid. It was 

alſo held, That the Conuſoꝛs themſelves, and a ſtranger, 

(viz.) John Lee, being Ceſty que uſe, They take by the limi⸗ 

tation of the Uſe, and are Joynt-Tenants of that Kever- 

{wt > and therefoze they all would have the Action without 
Atto:znment. Fourthly, Jt is alledged virtute cujus they 

were poſleffionari of the RKeverſion ; And it is not Cewn, they 

were poſſeſſed at the time of the Action: Sed non allocatur ; 

Foz being alledged , that they were poſieſſed , and the term 

being not expired by efflurion of time, Jt tall be intended 

they were yet poſſeſſed, unleſs the contrary be ſhevwn : Uhere- 

foe it was adjudged fo2 the Plaintiff. 


Coxe werſus Wirrall, Hill. 4 Jac. rot. 856, 


Auen upon the Caſe, in nature of a Conſpiracy; Foz (19) 
that he falſo & malitiole pzocured him to be endicted of ,, 45-406: 
the Raviſhment of one Mary Wirrall, and to be detained in e 
pꝛiſon fo2 that cauſe, until he was acquitted, to his da⸗ͤ⸗ 
mages , dc. The 'Defendant pleads, That the ſaid Mary 
Wirral! being his Daughter, complained unto him that ſhe 
was raviched by the Plaintiff : Whereupon he ſhewed it to 
Dir Thomas Thynn, Juſtice of Peace in the ſame County, who 
cLnvented the Plaintiff befoze him, and examined him: And up= 
on his examination, and teſtimony of others, bound the Plaintiff 
to appear at the next Gaol-delivery ; and bound the Defendant 
to pꝛekerre his Bill of Endictment : Uhereupon the Plaintiff 

Cc appearing 
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appearing, he pꝛekerred his Bill of Endictment , which was 
found; Ind thereupon the Plaintiff was committed, and ar⸗ 
raigned, and acquitted; which is the lame pꝛocurement of the 
Endictment , and - acquittal whereof the Action is b2ought ; 
And thereupon the Plaintiff demurred ; And after argument at 
the Bar, it was relolved that the plea was god; Firlt, it was 
agreed per curiam, that the declaration to pꝛocure one to be tals 
& malitiosè Endicted, is god; Foz as conſpiracy lies, where 
two conſpire falflyto endict one; ſo Action lies, where one ſole, 
ta/50 & malitiosè pꝛocures another to be endicted. Decondly, al- 
though it was alledged, that the plea was not god, becaule it 
is not averred that Felony was committed ; and without a fact, 
ſuſpicion is no cauſe of arrelt, as 8 Ed. 4. 3. 5 Hen. 7. 5, 7 Hen. 
4.35-A multò fortiore, it is no cauſe without an Act done to endict 
me; Foz he was tw credulous, to cauſe one to be endicted upon 
cemplaint of ſo ſmal a Girle ; And Croke Inſtice was of that 
opinion; pet all the other Julticez held, that inaſmuch as the 
Father did it upon his Daughters complaint, to whom by na⸗ 
ture he is compaſſionate ; although it had not beencauſe of arreſl 
fo2 ſuſpicion of Felony > (no Felony being committed) yet 
it is a gud ercuſe of his cauſe of complaint to the Juſtice 
of Peace , who binding over the one to appear, and the 
other to pꝛeferre the Endictment , it is god caule to ex⸗ 
cuſe him from the malicious p2ocuring of the Endictment , 
which is the ground of this Action: And all this matter being 
confeſſed by demurrer, the Court ſhall take it foz a god cauſe 
of excuſe ; But if it had been alledged, that there was not any 
raviſhment, and that the Defendant knew ſo much; it might 
peradventure have been otherwiſe ; UWheretoze it was adjudg⸗ 
ed foꝛ the Defendant. 


Staineroid verſus Locock, Hill. 4 Jac. rot. 


Sſumpſit: UUhereas communication was betwirt the 
Plaintiff and the Defendant, concerning an Obligation of 
40 1. wherein the Defendant and his Father , were obliged 
to one Newbold , in Conſideration that the Plaintiff, at the 2e- 
fendants requeſt, would pay to the laid Newbold 60 l. in diſ- 
charge and redemption of the ſaid Bond of 40 l. befoze ſuch a 
day; That the Dekendant pꝛomiſed he would aſſure to the 
Plaintiff ſuch a Copyhold foz 21 years, by ſuch aſſurance as 
Edward Drables hould deviſe ; And alledged in facto, that he 
paid the ſaid 60 l. to the ſaid Newbold, befoze the day, iu redem- 
ption of the Bond of 40 l. That Drables deviſed a Letter of At⸗ 
toꝛney fo2 the Defendant to two of the Tenants to ſurrender fo? 
the laid 21 years , and an Obligation fo2 the quiet enjoying; 
and that he tendered the Letter of Attoꝛney to the Pefendant to 


ſeal, and he refuſed ; The Defendant pleads Non —_ 
an 


© — 63 
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and found againt him; And it was now moved that the de- 
claration was not god, becauſe it is not alledged that he 
diſcharged him, Sed non allocatur; Foz he cannot Diſcharge 
the Bond, but to pay in dilcharge ; Wheretoze he chewed it fut- 
fictently. Decondly, becauſe Dgbles demiſed two things to be 
done, and he alledges requeſt of one onely : Sed non allocatur; Foz 
theÞlaintiff may alledge bꝛeach in the one, although the other be 
pertoꝛmed, a it is in his election when he will demand: Uhere- 
toꝛe it was adjudged foz the Plaintiff, 


Hadeſden werſus Gryſlel, Paſch, 5 Jac. rot, 


— 


Reſpaſſe: Clauſum fregit called the Heath, apud Layton (21) 
| Buflard,the 11 Decemb, 4 Jac. nec non the ſame day, liberam Ag: 104* 
Warrefinam of the Plaintiffs apud Layton praedijpt. intravit , and J : >: 40: 
twk; killed and carried away Conies ; The Defendant pleads '* = * 4% 
to all the Treſpaſle, beſides the Entry igtagthe I called the /.. t «: 


Heath, Not guilty ; quoad that, he Jultifies ;-Foz that he was 
ſeiſed in Fe of a Meſluage and Land, and h id Cem by pꝛe⸗ 

ſcription appertaining thereto, in the place where, #c. And that 

he was ready to uſe his Common, and many Comes being 

there damage Feaſant , and ſpoiling the graſſe, he entred to 

chaſe them out, leſt they chould increaſe, ct. Whereupon the 

Plaintiff demurred ; Ind after argument, the Court adjudged, 

that the plea was not god; Foz a Commoner hath nothing to 

do with the Land, but to put in his Cattle, and may not meddie 4: . 540 * 

with any thing of the Loꝛds there; And as the Loꝛd may have poſt 200: 227 
great beaſts there, ſo he may have beaſts of Warren, and the 

Commoner cannot deſtroy them, F. Nat. Br. 121. Ind if the Loꝛd 

by reaſon of them Gould ſurcharge the Common , and depzive 

him of his Common, he ought to have his remedy by Alliſe, oz 

Action upon the Caſe ; But he may not kill the Comes, no moze 1:2ed: 408: 
then he may kill any other bealts of the Lozds ; Ind ſo long as 

Conies are in the Lo2ds own Land, the Loꝛd hath p2operty in ; : 
them, and may ſay Cuniculos ſuos ; But when they go out, he . . $4 
hath no longer p2operty in them,22 H. 6, 59. 10 H. 6. 13. 46.Ed. 

3.2. 3 H. 6. 55. And therefoze they being in the Loꝛds Land, 

the Commoner may not meddle with them, no2 ought he to come 

there, but to uſe his Common: Then when he Chews, that his 

intent was to enter to chaſe the Cones , that entry is to2tious : 

Uherefoze it was adjudged fo2 the Plaintiff, Note, at the firſt 

motion the Court was of opinion againſt the Plaintiff; That a Com- 

moner might deſtroy Conies, for they are fere natura: But after- 

ward upon better conſideration, and upon a view of a preſident be- 996: 
tween Bellew and Langdon, Paſch. 44 Elix. in this Court, and for the * f© 5 
reaſons before recited , all the Juſtices upon the ſecond motion ad- 1* a d 
judged for the Plaintiff : And it was reſolved accordingly. 
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(23) 


The Earl of Lincoln verſus Roughton, Paſc. 4 Jac. rot. 


GCandalum magnatum : Foz that the Defendant ſpake thele 
words, My Lord (præfat. Comit. de Lincoln innuendo) is a baſe 
Earl, and a paultry Lord, and keepeth none but rogues and raſcals 
like himſelf. The Defendant pleaded Not guilty, and found a- 
gainſt him; And after Uerdict it was moved in Arrelt of Judg- 
ment, that theſe woꝛds were not actionable z Foz they touch him 
not in his lite, noꝛ in any matter of his loyalty, noꝛ impozt him 
in any main point ok his dignity, but are onely wozds of ſpleen 
concerning his keeping of ſervants, which is not material: And 
to that opinion: Yelverton and Flem. ſmed to incline ; But 
Wiltiams and Croke to the contrary, becauſe they touched him 
in his honoꝛ and dignity ; And to term him baſe Lord and paul 
try Ear], is matter to ratſe contempt betwixt him and the people, 
oi of the Kings N againſt him; And ſuch general 
woꝛds in caſe of Nobility will maintain an Action, although it 
will not in caſe ot à common —— M heretoꝛe they held, that 
the Action lay; Fleming abſente, Adjournatur : Afterwards 
Roughton died, Ind the Bill thereupon abated, 


Roſwell verſus Vaughan, Hill, 4 Jac, rot. In the Exchequer, 


A Ction upon the caſe in nature of Deceit: TWhereas upon the 
ninth of June 35 Eliz. Quten Eliz. was ſeiſed in Fe of the 
Advouſon of the Uicaridge of Souchſtoke, whereto the Tythes 
in S. appertained; To which Uicaridge, the Defendant ninth 
Juue 35 Eliz. affirmed, that he was lawkull Jncumbent , and 
had right to the Tithes, from the death of Thomas Vaughan the 
Jncumbent; whereupon the Plaintiff 16 June 35 Eliz. having 
communication with the Defendant about his buying: of the 
Defendant the tithes appertaining to the ſaid Uicaridge, after 
che death of the ſaid Thomas Vaughan, (who died 16 April, 35 
Eliz,) until Mich. following, That the Defendant , adtunc ſciens 
that he had not any right oz intereſt to the Tithes, (whereas he 
never was inſtituted and inducned,) but that they aprertained 
to Evan Thomas, ſold them to the Plaintiff foz 30 l. tals & de- 
ceptive, àud allebogeth in facto, that Evan Thomas was pꝛeſented 
admitted, inſituted and inducted to that Micaridge ulc Aug. 35 
Eliz. aud tek the Tithes, and lo the Plaintiſt lolf them: The 
Defendant Pleads Not Guilty, and found againſt him; Ind it 
was now moved in Arreſt ot Judgment, that the Action lay not; 
Foꝛ an Action in nature of deceit lies not, where one ſells a 
thing which he hath not any pꝛoperty in: And although he twk 
upou h m in diſcourſe, that he was owner, and had right to ſell, 
unieis he warrants that the other ould enioy it accozdingly, 


(which warrantyought to be at the time of the ſale;) it is = 
Ad, 


— 
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god, But here is not any warranty no2 affirmance at the time 

of the ſale , that he had any right oꝛ title to ſell ; Foz his affir- 

mance that he was Uicar., and had right to ſell, was upon the 
ninthof June, and the ſale was 16 June after; Ind in p2of 

hereof he relied upon 5 H. 7. 4:. 9 H. 7. 21. And Chandler and 

Lopus his caſe Paſc. I Jac. quod vid, ant. fol. And ot᷑ that opinion 

were Tanfield Chief Baron and Altham : But if a man ſells vi⸗ 2 770 
ctualls which is coꝛrupt, without warranty, an Action lies; Be- 

cauſe it is againſt the Cümmon wealth, as 9 H. 6. 53. 7 H. 4. 

15. & 11 Ed. 4. 6. And although the ben of A. 42 Al. pl. 8. 

was objected, where one tok gods from another, and ſold them, 

and the owner retul them; That an Action upon the Caſe | ft 47 
was bꝛought in natute of deceit ; Fo2 this falſity in ſale, with⸗ P 

out any warranty, Tanfield thereto anſwered , That the ſaid 

book is not adjudged, but the party admits it, and takes Jfue; 

Pet if it were allowed to be Law, it is, becauſe ye there had 
poſſeſſion by 7077, and ſo had colour tn ew to be owner; Ind he 

was deceived by buying of him, who had onely gained a 7orri- 

ous poſſeſſion; And although he had not any right, yrt every one 

tik Conuſance of him as owner, and he himſelf knew that he 

was nat right owner;Uhichis the reaſon that the Action was 
maintainable ; But here, he had not any poſſeiſion; Ind it is no 

moze, then if one chould ſell Lands wherein another is in poſ- 
ſeſſion, oꝛ a hoꝛſe whereof another is poſleſſed, without covenant 

02 warranty foꝛ the enjor ment, it is at the peril of him who 

buxes, and not reaſon he Gould have an Action by the Law, 

where he did not — foz himſelk: Uherefoze it was ad- 

judged foꝛ the Defendant, 


Ne: The laſt Thurſday of this Term Sir Thomas Foſter Ser- (24) 
jeant was made Juſtice of the Common Bench: And upon the 
Saturday following, (being the laſt day of the Term) Sir Edward 
Heron being an ancienter Serjeant then Foſter , was ſworn. one of 
the Barons of the Exchequer z And becauſe he was ſworn after the 
other, loſt his antiquity of him, although they were both ſworn in 


one day. 


Fane verſus 44444440 


Uare impedit : Fo2 the Church of Cranfield in Com. Bed. (25) 
It was held per curiam upon the evidence, and ſo delivered 
fo2 Law, that where a perſon makes a Leaſe foz 61 years; and 
the Lady Eliz. (in the time of Qu, Mary) being Patroneſs foz 
life, and afterwards Queen, having the inheritance of the Jd- 
vouſon deſcended unto her, pzeſented-Fane; That he, ccming in 
by the Patroneſs, who confirmed, cannot after the death of the 
Qnen avoid this Leaſe: Fane afterward the 1 2 July 1 Jac.made 
a Reſignation into the hands of a publick Notary : * f 3 
wy 
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July 1 Jac. the King preſented hm again: Afterward, the 19 
July, tie Notary certified this Kettgnation to the Biſhop, who 
the lame day admitted, inſtituted, and inducted Fane again: 
It was held, Firlt, that the Kings preſentgtion, (befoze the Bi⸗ 
Gop accepted the Reſignation) was void; Foz the Church was 
full , and the admiſſion and inſtitution again was void. De- 
condly, whereas afterward the King 19 Sepr. 1 lac. granted 
theMannoz with the Advouſon to Q. Ann. That theÞzeſentation 
did not paſs , becauſe the Church was void by the Keſignation 
at the time of the Gzant: Afterward the fourth Iuly 2 Iac. Fane 
reſigned again, and the King pzelented him, who was di- 
ſturbed by the Defendant, the Queens Pzeſeniee ; Uhereupon 
the Quare impedit was bought. 


Mallet verſus Sackford. 


[]P2 a ſpecial Uerdict ; the Caſe was; W. Mallet Leſſee 
to2 60 years, Deviſeth it in this manner; Item, I give to my 
wite, and my Couſin, my Term for their lives , and afterward to 
ſuch perſons as ſhall remain in my houſe at Nermington at the time of 
their deceaſe: The Feme ſurvives the Couſin , and aſſigns the 
Term to another, under whom the Defendant claims; and that 
William Mallet Couſin and Heir of the Leſſoz entred, and lets 
koꝛ years ; the term -erpires, the Leſſa continues in poſſeſſion 
until the time of. the death of the eme, Et ſi, &c. The firſt que⸗ 
{tion was, whether this remainder of a term were god oz not. 
Coke and Walmſley held, That it was not, becauſe it was but 
a poſſibility ; And there cannot be any remainder thereof , and 
no Counſel can deviſe how ſuch a remainder by any Act can be 
executed: And therefoze Coke ſaid, it cannot be god in a Mill; 
Foz that were to make that god which by counſel could not 
have been adviſed. But Warberton and Daniel to the contrary, 
and relied upon the authoaities of Weldons caſe, Paramors caſe, 
and Pierpoints caſe ; Uherefoze ac. I ſecond queſtion was, 
whether this tenant at ſufferance ſhall be ſaid to be in poſſeſſion 
to have benefit of this remainder: But little was ſpoken thereto; 
Et Adjournatur. | 


Bayly verſus Stephens. 


Er Curiam, where Lands in Borough Engliſh deſcend to the 

youngeſt Son, and he dies without Jflue, That it Call not 
go to the younger B2other ; Foz that Cuſtome doth not hold 
place betwixt Bꝛothers, without a particular Cuſtome, but the 
eldeſt Bzother (hall have it. 
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Baron Snigge verſus Shirton, in the 
Star- Chamber, 


Ye Caſe was; That Shircon being tenant fo2 vears, Baron 
Snigge purchaſed tye Reverſion, and payed unto him rent foz 
15 years ; Befoze the end of the Term, one Chambers came to 
Shirton , and perſwaded him that Alexander Staples had title to 
the Land, and adviſed him to take a Leaſe from him, where⸗ 
upon he took a Leaſe of him fo2 ten years,rendaung 70 l. per ann. 
And the Land was wozth 1401. per annum: And witled him 
to hold the poſſeſſion againſt all perſons ; And he at the end of 
his firlt term, kept the poſſeſſion with Dz2um, Guns and Yol- 
berds,3c. (The Dꝛum was onely to give notice if any came to 
enter, but no body offered to enter) Ye was cenſured foꝛ this, be⸗ 
ing a Riot and fozcible detainer, although none other offered to 
enter: Foꝛ it was held, that the of the Termoꝛ was 
the poſſeſſion of the Leſſoz ; And when at the end ol the term he 
kept it againſt him to whom he had lo long payed his Kent, Jt 
was a fozcible detainment. And whereas the Dtatute is, that 
where one hath had poſſeſſion foz the years quietly , he might 
hold the ion with foꝛce; that is to be intended where the 
Eſtate is continued; And foz this offence Shirton was fined 
500 l. And Chambers foz counſelling and ſtirring up that title 
was fined zool. And al the ſervants in the houſe vod kept it with 
weapons, were fined 10 l. apiece; But Alexander Staples was not 
cenſured, fo he made the Leaſe onely,but did not command him 
to keep the poſſeſſion with koꝛce. 


Anonymus, 


Di It was held per Curiam, That tithes of Byrch 
(all be payed, although it be of 20 ears growth,and moze; 
ſo of Molly, Aulders aud Maple; Ind (the pꝛincipal queſtion be⸗ 
ing concerning Byrch,) a conſultation after ſome adviſem ent 
was awarded; And Coke cited one Leonards caſe 34 Eliz. to be 
ſo adjudged, 


Beal verſus Shepherd, 


R Eplevin : The caſe was; A Copyholder in Fee ſurrenders to 
the uſe of his Mill, and by his ull deviſeth to his TUife 
his Copyhold Land; And if ſhe hath Iſſue by the deviſor, That 
the Iſſue ſhall have it at his age of one and twenty years; And it 
the Iſſue die before that age, or before his wife, or if ſhe hath 
no Iflue , That then ſhe ſhall chuſe two Attorneys 53 And ſhe 
to make a Bill- of ſale of my Lands to her beſt advan- 


rage, &c, It was held per Curiam , that ſhe yath thoſe _ 
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foꝛ lite, and ſhe not having Illue, hath not any intereſt to diſpoſe, 
: vut hath authority by his Ul to nominate two who {hall ſell, 
6 27% and they may make ſale ; and the Uenoce hall be in by the tilt 
(ul; And there needs not ve any new lurrender. 


Middleton verſus Weeks. 


) Dieb. upon an Obligation; Conditioned to ſtand to the Arbi⸗ 


trement of J. S. and J. D. of all matters and Controverſies 
between them, ſo that the ſame award be made of the premiſſes be- 
fore {uch a day, &c. The Defendant pleads nullum fecerunt ar- 
bitrium of the pzemiſles ; The Plaintiff ews an award; The 
Defendant ſaith, That ſuch other things were in Controverſie , 
whereof they had not made any award: And it was thereupon 
demurred, becauſe it was not ſhewn, That the Arbitratozs had 
notice of ſuch things in Controverſie ; Foz it ſufficeth, It the 
Arbitratoꝛs make an award of ſuch matters whereof they are 
infozmed ; Coke, The ſubmiſſion being of all matters, with an 


. ita quod it be made of the pꝛemiſles, there it ought to be made 
3s of all things whereof they have notice, 02 infozmation given 


them,otherwile it is not god : But ik it be without ſuch a clauſe 
of ira quod, &c. It they make an award of two mattters,and do 
not ſpeak of the reſidue, although they had notice of them, it 
is well enough: But if there be a ſubmiſſion of three things, oꝛ 
moe particularly, with a general clauſ? of all other matters; 
There they ought to make the Arbitrement of thole which are 
particularly named, without other notice ; Fo2 of them they 


have notice that they are in Controverſie by the ſubmiſſton : But 


or: of the other matters they ſhall not take notice, unleſle by infoz- 


mation from the parties; And it is like to the Caſe where Com⸗ 


ge: 2: 26:4: miſſioners make ſale foꝛ the benefit of the Creditoꝛs, it ſuſticeth, 
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if it mentions thole who complained ; And this difference hath 
been oftentimes adjudged ; And to that opimon the other Juſti- 
tes inclined; But they would adviſe. Vid. 7 H. 6. 40. 19 H.6, 6. 
39 H. 6. 10. 12. 4 Elz. Dyer 216. 


Caſtle verſus Dod. 


Pon a ſpecial Uerdict the Caſe was; That A. Tenant 

foꝛ life granted by Fine his Eſtate to B. And by Inden⸗ 
ture limited the uſe to B. fo2 the life of A. and B. and if he 
died, living A. That it chould remain to C.Afterward B. died. li⸗ 
ving A. C. entred and let to D. fo2 years, and died, living A. 
UWhether the Leſſee Could retain this as an occupant, living A. 
oꝛ that A. ould have it again, (becauſe no other ule is limited 
after the death of C, by reaſon of his ancient uſe ) was the 
Queſtion: And after argument, it was adjudged, That C. 
ſhould have it as an occupant, and his Leſſe Gould hold it as 
an 
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an occupant, and that A. had not any reſidue of the uſe in him ; 2: S 79G 
Foz although, where Tenant in Fe makes a Deed of Feoffe- 

ment, and limits the uſe foꝛ lite o21n Taile, and doth not — 

of tye reſidue, it ſhall be to the Feoftoz, oz Conuſoz , becauſe he 
had the ancient uſe in him in Fee; yet when Tenant foz life, oz he 
who hath a particular Eſtate, grants his. Eſtate by Fine, and 
limits the uſe foꝛ years , oz foz a particular time, it qhall not 
return nnto him, but be to the Conulee, although the Fine were 
without any conſideration ; Becauie he who hath the particular 
Eſtate by Fine, is ſubject to the ancient Rent and foxfeiture, 1 
which is a ſufficient conſideration to convey the Eltate unto him. Koo 7277 © 
Ind although it was objected, That at the Common Law 
there was not any occupant of an uſe, and: this Dtatute hath 
veſted the poſſeſſion in ſuch manner a nature as the uſe was, Ex- 
go there (hall not be an occupant of a paſleſſton veſted to an uſe. 
Coke ſaid,This Statute is intended, That the Land ſhall have 
the (ame qualities as the uſe had, (viz) it the ule was a condi- 
hte tip earl ques ee Fo ce ha 
have t teral qualities, as e 3 Foz 

be a Tenancy by the Courteſy of ſuch an Cha, veſted. andit 
ſhall be-Iſſots. ; Ind by. the ſame reaſon, there may be anoccu- 
pancy ; Foz the uſe and Land are now incozporated and of. one 
nature : Ind therefoze it was reſolved in Bakers Caſe, 7 — 
the uſe may be waved without matter ot Uerazd, yet the 

veſted to an uſe cannot at this day be waved: Muherekoze, ac. 


—— 


"7 = 


- * * 
» þ ' 3 


R Termino 


| 
| 
| 
| 


— C 
F es as hs * 


202 


TTT rr 


Termino Hillarii, Anno quinto Jac 0B1 Regs 
in Banco Regis. 


Smith verſus Turnor. 


> (a) Crion upon the Caſe fo2 theſe wozds ; Thou art no true 
: A ſubje& to the King, and that I will prove : The Defen⸗ 


: It was moved in arreſt of Judgement, that theſe wo? 
were not Actionable ; Becauſe they be tw general: And after 
divers motions, reſolved by the Court, That the Action lies 
not ;. Foz the woꝛds in themſelves do not neceſſarily imply any 


** 


n: [gt 3: 


Lane verſus Alexander. 


-— i) Ea firmæ: The Defendant intitles himſelf by Copy, 
iar: granted 44 Eliz. The Plaintiff by replication entitles him- 
0 ſelf by Copy, granted 1 June 43 Eliz. The Defendant maintains 
his Barre; Ind traverleth Abſque hoc, That the Queen 1 Iune 

43 Regni ſui granted the Land by Copy modo & forma prout, &c. 

And the Demurrer being general, it was moved, That this Re- 

joynder was not good oz the day # year of granting the Copy is 

not material; but onely whether it were granted befoze the Co- 

py made to the Defendant ; And therefoze he ought to have tra- 

verſed abſque hoc, That the Quien granted modo & forma prout, 

&c, But it was then moved, in regard it is but matter of foꝛm, 

and ig not chewn fo2 cauſe, That it is aided by the Statute of 

TOY 27 Eliz. Sed non allocatur; Foz the day ought not to be made ma⸗ 
„. terial,unleflethe Queen had granted by Copy befoze the grant to 


fed tze Defendant, The traverling allo of the day, where it ought 
nor, 
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not is matter of ſubſtance ; Foz thereby he makes it parcel 
of the Illue, which Could not be: Uherefoze it was adjud- 
ged fo2 the Plaintiff. | 


Hales verſus Whyte, Trin. 4 Jac. rot. 376. 


Rror : Baron and Feme bang Treſpaſs of Battery againt (3) 
Baron and F:we, fog the battery of the Feme of the Plaintiff. 
Upon Not guilty pleaded, Jt was found, that the 3 was 
not guilty, and that the Feme onely was guilty ; And the Judg- 
ment was, Quod Capiantur; Ind foz this cauſe the Erroz was 
aſfigned ; Fo2 it chould have been, à miſericordia, onely foz the 
Baron: But the Judgement was attnmed; And Manne the Se- . 
condary chewed to the Court, that ſo it was adjudgedin the Ex⸗ peft 
chequer Chamber, in a Vit of Erroz upon a Judgement in 
this Court. Vid. 22 Aff, 57 Coutra. | | 


2 
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Mathew verſ. Purchins, or Burching vorſ. Vaughan, Hill. 3 Jac.rot.547, 


Ebt upon an Obligation, and demands 61. 13 8. 4d. The (4) 
Defendant demands cher of the Bond, which was (via.) „ @.7-, 40 
Noverint, &c, Teneri in vigint, Nobulis, &c, And being entred 
in hæc verba; Jt was thereupon demurred foz this variance: 
Foꝛ it was moved, that Nobulis is not of any ſenſe ; Foz there 
is not any ſuch woꝛd. Afterward the Dictionary of Tho. Tho- 
maſius was ſewn , wherein Nobilis is ſet down for a Noble 13322: 
man; alſo the ſumme of 6 s. 8 d. And fo2 this cauſe it was reſolved, f®* '* ü his 
that the Bond was god; And therefoze adjudged foz the Plam⸗ t - 147 - 
tiff, Pet Williams laid, that it was adjudged in the Common- 
Bench, where one was obliged in viginti liceris pro libris, that it poft : 603: 
was a void Bond, . 


Farneley verſus Baſſet, Trin. 5 Jac, rot. 738. 


| DES upon an Eſcape, againſt the Sheriff of Norwich: Upon (5) 
Demurrer the caſe was; That a Plaint ol Debt being af- > : 
tu med in Norwich, an Habeas corpus was awarded, to bꝛing the ei 12 
Body, with the Cauſe, befoze the Loꝛd Popham, chief Juſtice; 

bearing Date the 19 June, which was the laſt day of the Term; 

And he thereupon accepted Bayl ; After the Bayl accepted and 

filed, Procedendo was awarded, dated the laſt day of the Term: 

Ind thereupon they pꝛocteded, and Juda ment was given; And 

whether the Sheriffs are Diſcharged, oꝛ chargeable with the 
Puſoner, was the queſtion : Ind it was reſolved, that the She⸗ 

riſts are diſcharged ; Foz when a TUzit of Habeas Corpus 18 

returned, and Bayl accepted; Although they be not filed, yes 

preſently the Pꝛiſoner is Diſcharged, and his Sureties alſo N of ys 


inthe inferiour Court: And m_ a a * 
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that the Action lay not: Jt was adjudged foz the P 


is awarded, bearing Teſte the ſame 19 June, (as of neceſſity it 
ought, being a judicial Pꝛoceſs to bear Teſte upon ſome day in 
term) and that the Cauſe is remanded, yet the Dureties aud 
Sherifts are diſcharged: But he may pzoced againlt the party, 
as if he had not been impꝛiloned, aud not otherwiſe: Uherefoze 
it was adjudged acco2dingly, Vid. 31 H. S. Bro. procedendo, 


Stodden verſus Harvey. Trin. 5 Jac. rot. 587, 


12 : Upon Demurrer the Caſe was; Leſſee fo2 life of a 
Youſe and Paſture Land dies; his Erecutozs luſter his 
Cattle to go there foz (ix days after his death, and then remo⸗ 
ved them: And in Treſpaſs , juſtiſie foz that time; averring, 
that in that time of {ix days, they could not pꝛocure any other 
Land oz place to put in the Cattle: Mhereupon it was de⸗ 
murred ; And whether that were a convenient time to remove 
them, was the queſtion : And the Court ſeemed to incline, that 
ſix days is but a convenient time toꝛ the removing of their Cat- 
tle ; And the Law allows a convenient time foꝛ their removing; 
eſpectally it being averred, that they had not any other place to 
remove them unto. Vid. 18 Ed. 4. 22 Ed.4.27. But fo a fault 
inthe Plea, wherein he pleaded a Leaſe of the Youſe, but not 
of the Land in the Declaration mentioned, it was adjudged foz 
the Plaintiff, 


Colome verſus + 


42 fo2 theſe woꝛds: Arthur Colome is a forſworn man, and 
hath taken a falſe Oath in his Depoſition at Tiverton, where he 


waged his Law againſt me. Being moved in arreſt of — 


aintiſt. 
Cotes verſus Ketle. 


Euer of a Judgement in Bury: Action foꝛ theſe wozds; Uhere- 
as the Plaintiff was a Coper, and had uſed that Trade 

our years, and thereby had gained his living ; The 
Defendant ſaid of the Plaintiff, He is a very Varlet, and a 
Knave. And upon this the Plaintiff had Judgement there: 
And Erro2 now aſſigned, that the wozdg were not actionable ; 
And foz this cauſe reverſed. 


Powell verſus Hutchins, 


Ction fo2 theſe woꝛds; Thou art a theeviſh rogue, and haſt 
ſtoln bars of iron out of other mens windows: It was held 
that the Action lay not: Foz the bars of iron are parcel of the 
Freehold, and the ſtealing of them is not any Felony ; And it 


Gall . 
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hall not be intended of bars of iron lying in windows, as was 4. 66: 
objected that it might be; Fo2 it ſhall be taken in the belt ſenſe peſt $14: 
fo2 the Defendant : Ind it was ſaid, that it was adjudged in 

one Bridges Caſe, that foz ſaying, Thou art a chiet, and haſt ſtoln 

my Corn in the field, no Action lyes ; Fo2 it thall be intended e % 


_ 4 


— 
11 


ſtanding Coꝛn, which is not Felony. 2e it was adjudged 7: * 4 20) 
fo2 the Defendant, 
Braſhford verſus Buckingham. 


Rror of a Judgement in the Kings Bench, in an Aſſumpfit (10) 

by Baron ano Feme, During the Coverture, Jn conſideration ,,{ : --- 
che would cure ſuch a wound, that he would pay unto her 10 l. 
Ind alledges ia facto that ſhe had cured the wound, and he had 
not paid, to the damage of the 379» and Feme: And it was al⸗ 
ſigned foz Erro2, that the B (ole (ſhould Have had the Action: 
Fo2 being a pꝛomiſe during the Coverture, the non-pezfozmance 
is onely damage to the B vn, and not to the eme: But foꝛ that 
the Cauſe and Act is ariſing onely from the labour and skill of 
the Fe»c, Therefote the Action well bwught ; Ind the Judge» 
ment was affirmed, 
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Faldowe verſus Ridge. 


P 100 Reſpaſs; The Defendant pleads in Bar; 
e Che Plaintiſt replies, # the Demurrer 
was upon the replication, and adjudged 
>| fo2 the Defendant , whereupon the 
#10} Plainti® bought Erroz - and that 
e Judgment was Reverſed, and adjudg- 
sed, that the Plaintiff recuperar, and the 
= 4 Recoꝛd remanded ; Ind the Plaintiff in 
— the kings Bench had a Urit to inquire 
ot Damages, which being returned, It was moved, that there 
could not be any Judgment foz the Plaintiff ; Fo2 it is out of 
the Statute of 27 Eliz. which appoints, that if Judgment be 
Reverſed in the Exchequer Chamber, o2 affirmed , the Kecozd 
Gall be remanded unto the Kings Bench, and execution done 
thereof, accoꝛding to Law: But here is a new Judgment to be 
given, which is not mentioned in the Statute ; And they cannot 
give any Judgment contrary to their fozmer ; So it is Caſus 
omiſlus ; But all the Court held, that it is not reaſon the party 
Could be without remedy, which would be , if ſuch manner of 
erpoſition ſhould be made; And the Law intends , that erecu- 
tion hall be made upon the Kecozd remanded, and that all ſhall 
be done which appertains thereunto ; So that in this Caſe, a 
UUrit of inquiry of Damages is to be awarded, which being 
returned, there is a ſecond Judgment to be, that the Plaintiff 
Gould recover the Damages found: And if Judgment had ben 
given in Treſpaſs in the Common Bench foꝛ the Pefendant,and 
Reverſed in the Kings Bench,ſuch courſe ſhould have been taken, 
as if the firſt Judgment had been given againſt the Defendant ; 
The lame reaſon is here; And therefo2e there (hall te the like 
courſe and Judgment: And it was adjudged accozdingly, 


Woodford verſus Deacon. 


E Rror in the Exchequer Chamber of a Judgment in the Kinzs 
Bench: The Erro2 aſſigned ; Becauſe the Plaintiff in an 
Aſſumpſit 


Ja Cc OB1 Regis in Banco Regis. 207 


Aſſumpſit declares, t — —— — 
allume d to pay, #c. And doth not ew foꝛ what cauſe the debt : 5 : 
eier Idify any 45 397: 
of thoſe meanes, a general Aſſumpfit lies not; Ind EE yo 
cauſe all the Judges and Barons heldit to be But i 
had been, That he being indebted foz divers wares or . e 
— — contract,aſſumed to pay, ic. It had ben god 
foz the generality thereof ; And becauſe a Recovery in this I- 
cron Chould be a Bar of ſuch a debt: Therefoze, foz this rea⸗ — 140: 
ſon it was Reverſed, although it was objected; that there be „ ora 
many Pꝛeſidents of ſuch Actions in the Sings Bench. The like 


Judgment was given between Fayreclough and Seed; And 
Mich. 6: Jac: Buckingham verſas Coſterden; wad vid. poſtea; U4: 


Kempton verſas Bartells. 3s 
1 — Chamber, of a Judgment in 


Kings . 2 — aſigned ; Foz that in Treſpa 
tye — being at Aue, and tryed by Niſi prius, — 
was entred in this manner; ad quem diem, &c. I. S. S. I. D. &c. 


the principal Pannel veniunt & Jurati exiſt. & quia reſidui did 


not appear, c. W. N. & I. N. &c. de novo ap ur rum 
veritatem'de infracontent. electi, triati & — de 


mentum ſuum, &c. 0 theſe uſual woꝛds — cum — 4 : 1197" 
juratoribus priùs impanellat. Ind fothis cauſe, it was a: Uer- PLES 244 * 
dict onely given by thoſe of the Tales, and not by thoſe with | 
whom they were won: Ind of this opinion were all the 
Judges and Barons : Wherefore it was Reverſed. 


Strickland verſus T horp. 


Reſpaſs de clauſo fracto was bꝛought by Thorp againſt (4) 
Strickland, with & continuando fem 20 of June 3 Jac. un- _ (26: 
till the 6 of Novem. f6llowitig. Upon Not guilry it / 
was found foz the Plaintiff, at Judgment 
Entry of the Fine, Quia pardonatur. Strickland ht A Urit 
of Erroꝛ, and aſſigned ; That the Judgment d have ben 
entred with a Capiatur pro Fine; Fo that the King and Parlia- 
ment had pardoned all offences committed befoze and until the 
25 of Septemb. And this Treſpals being alledged to have conti- 
nued until the 6 of 'Novemb, following ore was due part 
of the Treſpaſs pardoned;and therefoze there ould have been a 
Capiatur, But the Court held, that the Judzment was well en⸗ 
_ Foz the firlt trefpaſs, (which was vi & armis) being pardon- Hol f 9g: 
ed, the Continuando (being as to aq n ot the rats) is 
fo: the increaſe of Damages onely 
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Kenrick ver ſus Pargiter. 


Reſpaſs de clauſo fracto, ct. The Defendant jultifies the ta- 
; king of the Cattle Damage feſantpꝛetending a cuſtom, that 
2: RE: 2.5: the Plaintiff being Lo2d , hath the place in which, ac, 
intirely to himſelf, until Lammas day: And that afterwards, 

it is Common fo2 the Tenants ; ſo as the Plaintiff can 

then put in the Yozles onely ; And becauſe the Plaintiff 

after Lammas had put in moze then thzæ hozſes, the De⸗ 

fendant tok them Damage — rout, &c, Jſlue joyned 

upon the Cuſtome , and 2 the Detendant ; Jt was 

/ moved in Arreſt ot Judgment, That the Defendant could not 
„7%, eake the Cattle Damage feſept , becauſe he is onely a Com- 
moner , and the place there, ac. is the Plaintiffs ſoil, ſo as 
his own Cattle cannot be Damage 75 upon his own 

— ys ground: But by Fenner and Williams, taking the Lozds 

. P oft 257-420 Cattle Damage . was = Foz the Lozd is to be er- 
cluded by the C fo2 all but onely his ſtint, and may well 

by ſuch a Cuſtome be reſtrained and limited; Noz have the 
Commoners any remedy to pꝛeſerve their right and bene- 

fit in ſeeding their Cattle, but by taking the Lozds Cattle if he 

offend. But the Chief Juſtice and Yelvercon doubted there- 

of ; Foz although the Commoners had gained by the Cuſtome 

the ſole feeding of the Lozds ſoil ; yet they ought not onely to 

ve chewed the Cultome , but alſo the uſage to have di⸗ 

— the Loꝛds Cattle Damage feſaut, when he exceeded his 


Parker verſus Rennaday. 


Ebt bꝛought upon a Bond foz 60 l. The Bond was in Ira- 
fed iy: D bas, ry — — 
be (viz 


expꝛelſed was in theſe 8 
Nee eee 


Sharpley verſus Hurrell. Paſc, 6 Iac. rot. 751, 


Ebt upon an Obligation: The Defendant pleaded the Sta- 

o Deza wry, eo rarry ther © ee rr he Beg 
Newfoundland (which voyage might be perfo2med in eight 
moneths) 


2 


— 
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moneths) and that the Plaintiff delivered 501. to the Defen- 
dant, to pay 601. upon return of the Ship to Dartmouth: And 
if the ſaid Ship by occaſion of Leakage oz tempeſt , ould not 
— from — to Dartmouth : _ the — 
d pay the pꝛincipal money, viz. 50 l. v: And if the 
| 2222 he chould pay nothing. And it was held et $00: 
by all the Court, not tobe Uſury within the Dtatute. Foz if 
the Ship had ſtayed at Newfoundland two 92 th years, He 
. —— And ik the DD 
hip never returned, then nothing; Do as the Plaintiff ran an w 9 
hazard of having leſs then the Intereſt, which the Law allows; 
and poſſibly,neither Peincipal noz Fntereſt, 
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Adams verſas Steere, & alios. 


E. ectione firmæ; Of a Leaſe from Henry Nudigate : Upon evi⸗ 
dente to a Jury, it was reſolved ; Whereas Francis Nudi- 
gate being Tenant foz life, in right of the Dutcheſle of Somerſet, 
his Feme; The Earl of Arundel by his Indenture aliened, bar- 
gained and ſold the Land & reverſion to Francis Nudigate and his 
Heirs, foꝛ money; And the Ped had not therein the woꝛd Grant, 
noꝛ was inrolled within the ſix moneths ; That the reverſion 
paſſed by the word alien, with Attoznment ; Denton and Fecti- 
place his Caſe inthe Court Mards 30 Eliz. was cited; Where 
it was reſolved by the opinion of two Chief /Jullices, That by 
the woꝛds of Bargain and ſale onely, without Attoznment, a Re⸗ 
verſion paſſeth not. 


Cooke verſus Laneday. 


Ea Ok a Judgment in the Exchequer, in an Intoꝛmation 
upon the Stat ute of Uſury : The Jury found upon Not 
euuy pleaded, Quod quoad corruptum agreamentum in informatio- 
ne prædict. ſpecificat. The Defendant was * And that 
he took the p2ofits of ſuch Land, let unto him foz perfozmance of 
that cozrupt agrement;to the value of 601. But it is not found, 
that he lent the 100 l. prout the Jnfozmation : Ind koꝛ this cauſe, 
it was reſolved in the Exchequer, That the verdict was void, 
and (hould not be taken by intendment that it was lent, other- 
wiſe he might not take the pzofit ; Uherefoze a Ven. fac. de novo 
was awarded; And the Jury appearing after Evidence, the 
Plaintiff was Nonſuited, and Judgment given accoꝛdingly, 
and 40 l. Colts to the Defendant : Whereupon Erroz2 was 
bzought. The firſt Erroꝛ aſſigned was, That the verdict was 
well enough, and ſo there ought not to have been a new Trial. 
But the Court held clearly, the trial was ill andimperfect foꝛ 
the reaſon akoꝛeſaid. A ſecond Erro2, That in regard the verdict 
was but imperfect, he ought not to have had a Ven. fac.de novo, 
but a Diſtringas jurator.de novo to make their verdict perfect, But 
Coke # Fleming chiet Juſtice held clearly, That the Jury having 
on:e given their verdict , although it be imperfect, ſhall never be 
[wo2n again upon the ſame iſſue, unleſſe it be in Caſe of Ariſe, 

when 
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when the party is to recover by view of the Jurozs; Vid. 21 H.s. 
20, 20 Ed.z.Offic, de Court 20,2 Marie Bro. in queſt. 86. UUhere- 


foe the Judgment was affirmed, - 


Beecher verſus Sir Thomas Shirley. 


E Rror Ok a Judgment in Debt upon an Obligation, (where (3) 
the condition of the Obligation being, that 100 1, Gould be +5: 9: £9: a: 
paid at the houſe of Sir Thomas Shirley in White-Friers ; The 
Defendant Sir Thomas Shirley pleads payment, and found a- 
gates hum; ) And becauſe the Jury were of the pariſh of Daint 

unſtans, t. And it is not averred in the plea, that the houſe was ; 
in that pariſh ; The Court being thereupon in doubt , after { 2043" 
divers motions , the Plaintiff Beecher was content that a diſ- 2 
continuance ſhould be entred, intending to bzing a new Action of 
Debt; But by the negligence of his Attomey, it was entred in 
this manner, Et predict. Willielmus Beecher per J. H. Attornat. 
ſuum venit hic in Curia, & ftatetur ſe nolle ulterius proſequi, ideo con- 
ſiderat. eſt quod Defendens eat inde fine die: Ind in an new Action yo 
upon this Bond, this Judgment was pleaded in Bar; Foz it is 2: 9: £9: a: &- 
a Retraxic,which is an abſolute Barre; And it was held to be a 
god Barre: Mhereupon he bzought Erroꝛ upon the firſt Judg- 
ment. The arlt Erroz aſſigned was, Foꝛ that the Retraxic ought to: H £47 a7 
to gave been in pꝛoper perſon, and nat by Attozney ; Foz that t 
quaſi 4 Departure from his Warrant ; Fo2 he hath not any ſuch 
Tarrant; And it is as a departure in ſpight of the Court, and 
as a conte mpt; and it cannot be a departure unleſle it be by the 
— himſelt: And of that opinion were Fleming and Coke. A 
econd Erroꝛ was, becauſe the Judgment was „ quod Defen- 9+ 
dens ſit inde quietus; But they held it to be well enough ; Foz cat 
ſine die, and fir inde quietus, ate both of one effect, Thirdly, fo? 
that there is no Judgment againſt the Plaintiff to be in Miſeri- 
cordia, which was held to be Erroneous ; And that the Plain- 
tiff himſelf;in whoſe advantage it was omitted. might aſſigne it 
foꝛ Exroꝛ in the Judgment; Foz in every Caſe, the Plaintiff 
# Defendant ought to be in Miſericordia oz Capias, unleſs the 5 
Defendant comes primo die, and confeſs the Action ; Foz it is foz (: go 
the Kings benefit, and therefoze may be well aſſigned foꝛ Erroz ro: 9- : 
by either parties. Fourthly, it was ſewn, that there was a 
diſcontinuance ; Foz there is not any continuance from Mich. 
2 Jac. (at which time the verdict was given) to Mich. 4 
Jac. ( at which time the Judgement was given;) And 
that it now was well aſſ:gnable fo2 Erro2, and not aided A f 
by the Statute ok gn, becauſe the Judgement is not 2 230: Jo4: 
given upon the verdict ; fo2 then it had been god , although it 
were after verdict; But is upon the Retraxit, which is \ 
out cf the Statute. And it was ſaid, that a diſcontinu- | 
ance can never be objected, Rm placito befoze Judge _=_ ; 
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Foꝛ it may be continued at the pleaſure of che Court; But af- 
tet Judgment in another Term, it may be well rejected; And 
no continuance can then be entred; Mherekoze it was re⸗ 


verſed. 


Nannge verſus Rowland ap Ellis and three others. 


(a) IIS! a reference out of the Dtar Chamber upon Bill and 

Demurrer thereupon, the queſtion was; Whereas an in- 

foꝛmation was b2ought inthe Exchequer againſt Nannge, foz an 

„ 3 \itruſion into Lands of the Kings in D. in the County ok Merio- 

30 «ff Ln neth,and foꝛ cutting Down 10000. Dakes; He there pleaded Not 

aullty 3 whereupon being at Jſſue , d found at the Bar againſt 

Nannge,The defendants being pꝛoduced as witneſſes fo2 5 King, 

it was lwoꝛn, that the Land was a great walte,parcel of the 

Kings poſſeſſion ; And that the ſaid Nannge and one Dale, and 

others by his Commandment/ had cut down 1500 Oakes, eve- 

ry one of the value of 20s. UWhereupon the Jury found 

Nannge guilty to the value of 1500 l. Ind thereupon he bꝛought 

his Bull of Perjury,alledging that the Land was not the Kings 

Land, that they did not cut down any tres at all, and that 

there was not any there,of that value. The Defendants in the 

Star Chamber pleaded , that they were pꝛoduced as Mitneſ⸗ 

ſes fo2 the King, being compelled thereto by pzoceſs; that they 

ſwoꝛe fo2 the King; that their Oath was affirmed by the Uer⸗ 

dict: Uherefoze they demanded Judgment whether they Chould 

be compelled to anſwer. This matter being referred to the two 

Chief Juſtices; They reſolved, that the Defendants ought not to 

anſwer , to the right of the Land; Foz it would be incon- 

venient to examine it in that Court; but to the Perjury , al- 

ledged in cutting down the trees , fo2 the number and value of 

them; which being an apparant matter of fact , it is reaſon 

it ould be erammed; And ik they ſwoze fallly, although they 

were foꝛ the King that they chould be puniſhed, as foꝛ an offence 

at the Common-Law : But they could not be puniſhed upon t he 
auts-120: Statute of 5 Eliz. fox it is out of that Statute. 


Trollop verſus Richardſon, 
E. Rror of a Judgment in the Exchequer: The Defendant plea⸗ 


ded an Excommunication, in diſability of the Plaintiff,and 
ſhews it under the Seal of the Biſhop : The Plaintiff pleads 
the general pardon of 3 Jac. which was ſubſequent to the Er- 
communication : And it was thereupon Demurred , and made 
% © doubt bythe two Chief Juſtices, whether an Ercommunicati- 
9 on map be dilcharged by the Kings pardon; and the Plaintiff be 
52 reſtoꝛed to his ſuite without abſolution and reconciliation to the 


ates Church. 
Vaughan 
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Vaughan verſus Ellis. 


Rror of a Judgment in the Exchequer, in an action upon the (6) 
E Caſe foꝛ wowds, foz calling him Baſtard: The Erroꝛ aſſign⸗ (: 12: 469* 
ed was; That the Action lies not foꝛ thele woꝛds, without ſpe⸗ 
cial cauſe chewn that he was damnitied by them; As to alledge, 
that he was inheritable to ſome Lands , and that by reaſon of 
thoſe woꝛds, he is to have loſs : And here it is tewn, that ſuch 
Land was given in tail to his Grandfather ; And that yis Fa- 
ther had divers Sons, whereof the Plaintiff is youngeſt Don, 
and his elder Bꝛothers are living; And that one ſuch was to 
buy the Land, and offered him ſuch a ſumme of money foz his 
Title; And by reaſon of thole wozds refuſed to give him any 
tang 3:Vo it appears by his own Gewing , that he hath not 
any pzeſent Title , and therefoze no cauſe of Action at all; But 
the two Chief Juſtices conceived , that although he bath . 
not any pꝛeſent Title, it appears he is by a pollibility inherita- 1: 1 4 * a 
ble to thoſe Lands ; And being \offered a ſumme of money fox peffr 324 G fr 
poſſibility to joyn in the allurante, although he hath not 
any preſent Title to the Land, vet vy reaſon of thoſe woꝛds he 
had a pꝛeſent damage, and in futuro might receive pꝛejudice 
thereby, in Cale he were to claim any Land by diſcent. Ind foꝛ 
theſe cauſes,they held that the wozds were Actionable ; UNhere= 
upon the Judgment was affirmed, 


Anonymus, Hill. 3 Jac. rot. 616. 


| of a Judgment in the Kings Bench; The Erroz aſſigned (7) 
was; Mhereas the Plaintiff was non-ſuited in Treſpals af- 

terevid ence ; The Judgment is, Quod nihil capiat per billam, 

which is a Bar; Mhereas it ought.to have been onely in miſeri- 

cordia quia non proſecucus eſt, &c. But it was held to be no Er= a 
ro2 ; Foz all the Pꝛelidents of latter times are in that manner. 

Decondly, fo2 that the Judgment 185 Quod querens & Plegii ſui 

ſint in miſericordia pro falſo clamore ſuo, whereas it ought to have 7 
been, Quia non proſecuti ſunt : Fo2 it ought not to be pro falſo 5: O Jeb? 
clamore, but where it is after Uerdict oz Judgment upon De⸗ 

murrer: And fo2 that vid. Fitz N. B. 76. the bok of Entries 

176. And koꝛ this matter, it was held to be manifeſt Error, and 

the Judgment was reverſed, 


Buckingham verſus Coſtendine. 


Rror of a Judgment given againſt Buckingham: Uhereas 
E the Plaintift declares in an 15 umpſit; That the Defendant 0 * 205- 
being indebted unto him in 40 8. In conſideratione inde, affumed * 
to pay ac. Ind he chews not foz what cauſe the debt _ due; 
| UW hich 


&- 
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(10) 


A2 271 
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(11) 


271. 


Which was held to be ill; Foꝛ it might be by obligation, oz re⸗ 
cogniſance, 02 Leaſe, in which Caſes luch a general Declara- 
tion is not god. And ok that opinion was all the Court; And al⸗ 
though there were divers pꝛelidents in the Court that way, (as 
it was ſaid) yet they reſolved it to be ill, without alledging that 
the debt was, by reaſon of ware ſold, oꝛ upon loan , oꝛ toꝛ ſuch 
like caule, ſo as it might appear to the Court, to be matter. wher⸗ 
upon to ground an Aſſumpſit: UWherefoze toꝛ this Caſe it was 
Reverſed, Note, the like Judgment was in the Exchequer Chamber 
between Woodford and Deacon, quod vid. ante, fol. cc. Where Judg- 
ment in an Action upon the Caſe was reverſed for that Cauſe. 


Sir Nicholas Poynts Caſe. 


E Ndictment upon the Statute of 8 H. 6. ſuppoſing, that ſuch 

a day and year he centred with foꝛce and armes into ſuch 
Lands exiſtent. liberum tenementum I. B. and with fozce him ex⸗ 
pelled and amoved: Exception was taken, becauſe it was wot 
alledged adtunc exiſtens; Fo2 it may be, that at the time of the 
Cndictment, it was the freehold of 1. B. but not at the time of 
the Entry: Uherefoze.. $02 this cauſe it was reverſed, 
And in the lame Term another Endictment againſt in the 
County of Dorſet was diſcharged koꝛ that Caule, 


Braddon verſus Bowen. 


T Nformation in the Erchequer upon the Statute of 5 Ed.s. foꝛ 
. engroſſing of Apples, being dead victaal , the Detendant 
being a Coſtermoyger ; And it was thereupon Demurred; That 
it is out of the Statute, and is not ſuch victual as the Law in⸗ 
tends: And it was adjudged acco2dingly, and Erroz thereof 
bought in the Exchequer Chamber; And upon conference, the 
two Chief Juſtices reſolved, That it was not within the Sta⸗ 
tute: And Coke ſaid, there was not any thing pꝛohibited within 
the Statute, but it had a proviſo, how in ſome kind it might be 
bought; but there was not any ſuch proviſo foꝛ Apples, theretoꝛe 
it never was intended to be reſtrained ; And foz that cauſe the 
Judgment was affirmed, 


Frank verſus Alſop. 


E Rror in the Exchequer Chamber, of a Judgment given in the 

Kings Bench in an Action, toꝛ theſe woꝛds; I will prove thee a 
Thief, and a plotter of Theevery ; And I will prove it by thine own 
Son, or elſe I will ſend him to the Divel : The Erroꝛ aſſigned was, 
that an Action lies not fo2 theſe woꝛds; And all the Juſtices and 
Barons reſolved, that the woꝛds were not Actionable: Foz it 
is not affirmed, that he was a Thiek, but that he would _ 

| 


— — 
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him to be a Thief, which it falſe, there is not any Damages to 
the party: Ind ſaying, he would prove it by the Plaintiffs Son, or 
elſe he would ſend him to the Devil; That $ he was doubt⸗ 
full in his affirmation ; And if one ſaith, J will pzove ſuch a one 
— — Action lies: Ulherefoze Judgment was 
re * 


—5i5— 


Prichard verſus Hawkins. 


A foʒ theſe woꝛds; That Prichard tliat ſerves Mrs. Shelley, (a2) 


(and avers that he ſerved Mrs. Shelly at the ſame time) 
hath murdered Adams his child, Elizabeth Adams filiam Fohannis A- 


dams modo defunct. innuendo; After Judgment foꝛ the Plaintiff in 
the Kings Bench, Erroz was thereof bzought ; And the Erroz 
aſſigned; becauſe, as the Declatation is, there is not any cer- 
tain oz ſufficient charge againſt the Defendant ; Foz the woꝛds 
being, modo defunct. extend onely to the time.of the Action, and un 49: 
not to the time of the unde ſpeaking; wherefoze no ground of peſt -34 | 
Action: And of that opinion were all the Judges and Barons; 
Mhereupon it was reverſed ; And a prelident chewn, that foz 
ſuch caule between Baldero and Jt was adjudged in the 
Kings Bench that an Action lay not. | 
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Sir Francis Leake verſus Jane Eyre, Trin. 6 Jac, rot. 3466. 


N Waſte, upon Demurrer the Caſe was: One made a 
P reactor vcars ty Indenture of a Boule and Land, with 

Youſebote and Yaybote, fine impedimento vaſti: The De⸗ 
fendant pleads this Leaſe in Bar: And it thereupon de⸗ 
murred, and adjudged foꝛ the Petendant ; Fo2 fine impedimento 
vaſti, is all one with ſine imperitione vaſti ; Foz the pzoper woꝛd 
is, impedimentum and impeditio, and impetitio is but a coxrup- 
tion: And that the woꝛds fine xnpedimento vaſti, do extend not 
onely to Youſebote aud Yaybote (as ſome would have it) but to 
the entire ſentence, Vid. Cokes new Book of Entries, fol. 864. 


Cumber ⁊erſas Epiſcopum Chicheſter and Greene Incumbent, 
Trin. 6 Jac. rot, 1629. 


(2 Impedit fo2 the Church of South-Eaſe in Suſſex ; The 
Court held clearly, Firſt, That if Title of Lapſe accrues 


a to the King, and the Patron pzeſents , yet the King may pzeſent 


at any time as long as that Pzeſente is Parſon, But if the 
Preſentee dies, oz reſigns befoze the King hath pzeſented , the 
King hath now loſt his Pzeſentment. But if the reſignation be 
by Covin, with an intent totake away the Kings Title, the 
King hall not loſe it thereby, but hall have his Pꝛeſentment. 
Secondly , That if the King hath Title by „ becauſe a 
Parſon hath taken a ſecond Benefice ; Ik the Parſon dies, oz re⸗ 
ligns the farlt Benetice, and the Patron preſents, whoſe Pꝛeſenta 
reſigns upon Covin , oz dies , The King hath loſt that Pze- 
ſentment ; Foz Lapſe is but unica & proxima vice: And ſo it was 
adjudged, Mich. 27 & 28 Eliz. Cornwalls Caſe. Thirdly, El in 


Quare impedit fo2 the King, the King and party be at Jſſue, 
which is found againlt the King, and Title appears fo2 the 
King by Nient dedire of the party ; yet the Court all not ad- 
judge foꝛ the King. Otherwile it is, where the party confeſſeth 
the Kings Title. 
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Bulbrooke vorſus Briggs 


oliibirion : The was ; Whether the Statute of (3) 
4 H.8$. A — * 300: 
Weed ie Oatfutly Denied ; there foz a a Penn 5 f 


; Ind 


which was neder demanded ; 


Falliam 2 Wie 

Ower : Wit was, Præcipe A. qued:teddat E. Fulliam ra- 0 
— — ſuam des torres, &c. dudum 3. Fulham quandam N 
viri ſui, & c. Exteption was taken to the Tun, becauſe u was 5 
not inthis manner: Præcipe 4 —— E. 'Fulliam quæ fuic 2. aaa 
uxor B. fulliam, &c. F92 in the beginning ot the Weit, dhe ought 
to be named uror of mar los that is the name where- 
by che clanns her Dewet: And &v ought tu be his lawfult wie, 

ſhe may not tiaim aum Dotwer, te Court held, 
that the Utris was in; And that the woꝛds inthe crit. . Ful- 
tiam quondam viri ſui, &c. be not:ſuffictent ;-Therefoze day was 
— to the Plaintiff to ſhew cauſe why the Wru Gould not 
avate 


Earl of Huntington verſus Sir Anthony Mildmay, 
Que impedit; It was 


— totam curiam præter g 60 

, Lr was pleaded, after 
Dintute of > 118. io e, ts the ug of tn Cad; Ae = 

. not hedv'the Dad of Grant, decauſe the 

Deed belongs to the Sante, and not to Coſy qe «ſo ; But vet 0 5 307 

dug ht to ew, that it was granted dy Wed. Vid. Dyer 277. 

cots Caſe. But Walmſley held, that in this caſe he ought to chem 

the Died, becauſe the Giant is not god without Deed z and ſo 

difters from Eſcors Cafe. Vid. 22 H.6. 1. 35 H. 6.32. 


Game verſus Symms & Mariam uxorem ejus. 


Ormedon in Kemainder ; The Caſe was ſuch ; Henry Winter (6) 
was feifed of Docage-Land, and deviſed it to Stephen Win- fa: 0: a 
ter in Tail; Kematnder to Anne the Sifter ol Stephen, dec. and 
died: Stephen entred, and levied a Fine with Warranty, and 
died without Jſfue ; The fatd Anne and Elizabeth hig Siſters, 
being his Heirs, the queſtion was, Uhether Anne (ould ve 
bound by this Uarranty, foꝛ the whole, 92 fo2 the moity onely. 
And Hutton Serjeant argued, that che chould be bound foz the 
Whole; Fo2 the Marranty is 2 which is the a 


— 


— 


_ 


Termino Hillarii Anno ſexto 


(3) 


fo: 9:40: a- the 


and extinguicheth the Right, 19 U. 6. 14 H. 7. 10,11. Aſſiſ. pl. 35. 
Allo — Siſter had all the Right of the Remainder , and 
therefoze ſhall be bound fo all, 12 H.7.3. 16 H.7.13. Harris Der- 
jeant to the contrary; That the Warranty (hall be divided, and 
bind but fo2 a moity, becauſe both the Siſters are Yeirs, and 
t e the Warranty goes to both: And it is not like the 
aſe of. Burrough :Engliſh, oz Gravelkind , 44 Ed.4,10. Foz true 
it is, Warranty deſcends onely upon the Yeir at the 

Law. Walmſley twk a difference, where the party upon whom 
the Warranty deſcends, is Heir, as the Feme in this Cale is, 
and ſo ſhall be bound; and where he is not Heir, as in Bur- 
rough Engliſh. Ind Coke obſerved a diverſity ; lien reall deſcends 
onely . the Heir at the Common Law; But lien perſonal 
binds all, as Yeirs in Gavelkind, #c, As if a man oblige him⸗ 
ſelf and his Heirs in an obligation, #c. And he put this Cale ; 


It the Heir at the Common Law be vouched toꝛ Warranty, 


who vouches the Heirs in Gavel kind, 8c. becauſe of the pol⸗ 
ſeſſion, they all Call vouch over; aud what is recovered in va- 
lue, ſhall go onely to the Heirs in Gavelkind : So ik two be 
vouched, where the one hath nothing, and they vouch over ; the 
recovery in value goes onely to him who had the Intereſt, ac. 
32 Ed.3.Garrants 94. And Judgment was given, that the Mar⸗ 
ranty chould bind all. 


Beſton verſus Robinſon. 


Allan querela by Beſton, who was in execution upon a Sta⸗ 
tute-merchant at the Suit of Robinſon; And chews cer- 
tain Articles betwixt him and Robinſon, to Diſcharge him of the 
Statute ; and pꝛays to be let at Mainpꝛiſe: But the Court de⸗ 
nied it; One in execution onght not to be let to Mainpꝛuſe upon a 
—.— : And here the Articles which he chews, are not god to 
| — pos the Execution; But his remedy is to have an 
Action of Covenant upon them. 8 


Beedle verſus Clerke. 


Artition: The Caſe was ſuch; A. and B. were Joynt⸗tenants 

foꝛ years ; B. ſuffers C. to oecupie his moity with him ; And 
A. brings a Walt of Partition againlt B. and C. ſuppoſing that 
B. had granted a moity of his part to C. C. ſhews that he was 
but Tenant at will to B. whereupon the Wait abated; Whether 
A. might have another Mit of Partition againſt B. by Jorneys 
accompts, was the queſtion ; And reſolved that he might; Foz 
the poſſeſſion of C. was god colour foz bungigx the Wait of 
Partition; And A. could not take notice what Eſtate C. had, act. 


Anony- 


** 


—— — 
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Anonymus. 


Ote, An Infant was admitted by Guardian, to ſue accompt a- 
gainſt his Guardian in Socage, for the profits received, after the 


Infant had accompliſht his age of fourteen years: And the Action 


was brought againſt him, as againſt his Bayliff. And ſo it ought to 
be, as the Juſtices held, : 


Addis Caſe B. R. 


Ar having a Suit depending in this Court, coming to 


London, was committed to Newgate, ac. Hutton Derjeant 
moved foz an Habeas corpus, which was granted; And the 
Gaoler of Newgate made his return in this manner, (viz. ) That 
the ſaid Addis was committed to his cuſtody by Warrant from the 
Lord Chancellor of England, for certain matters concerning the 
King , there to remain until the Lord Chancellor delivered him ; 
and for that cauſe he could not have his body here. Ind Hutton 
moved, that the Return was not god, being it is to general: 
Foz it chews not fo2 what cauſes he was committed; Foz it 
might be fo2 a cauſe which would not hinder him of his pꝛivi⸗ 
lege. Here alſo the Return is; That he ought to remain there 
until he were delivered by the Loꝛd Chancelloz ; Therefoze he 


ſaid it was ill. And the Court thereto ſaid, it was the firſt time 


that ſuch Exceptions had been taken : Therefoze they would con- 
ſider of the Caſe. Ind H.6.44. was cited, and 33 H.6.28. and 
29, and 4 Ed.4. 15. and 16. 


Anonymus. 


JE was doubted in the Star⸗chamber, If Coſts and Dama⸗ 
ges be recovered there of one foꝛ a Riot, whether his Execu⸗ 
toꝛs and Adminiſtratoꝛs Gall be chargeable therewith ; Walter 
laid, there were yr in this Court, that he chould be char⸗ 
ged ; and ſome of the Clerks affirmed ſo much. But the Loꝛd 
Coke held, they were not chargeable fo2 a Riot; But if Da⸗ 
mages oꝛ Colts were given by any Statute ; there, upon reco- 
veryin that Court it ſhall be otherwile. 
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Goodwin verſus Welſh and Over. 


»%—og Ccion of Treſpaſs, foz ſeveral things ag ainſt 
| the two Defendants, and declares to his da⸗ 
7 mage, ct. The Attomey fo2 the Defendants , 
FAR pleaded Non ſum Intormatus , and Judgment 
,; WA thrreupon was given leverally foꝛ yPlaintift; 
And Writs to inquire of damages iſſued out, 
ez Ag” vere returned. Jt was now moved, that the 
UUrics ſhould not be filed, becauſe p Plaintiff at the time of the 
inquiry, did not pꝛove that they were his Gods, but pꝛoved onely 
the value of them: And a difference was taken at the Barre, 
betuare an Action confeſſed, and a Non ſum Informatus. Fo2, the 
pꝛoperty of the Gods is alſo confeſſed in the firſt Caſe to be in 
the Plaintiff ; But it is not ſo in the other; Foꝛ there, Judgment 
palleth without the Defendants paivity, and onely toꝛ want of 
pleading, as in the Caſeof a Nihil dicit. But the Court held, 
that both Caſes were altke ; And that the Plaintiff is not bound 
to pꝛove his pꝛoperty in either of them: Becaule the Urit com- 
mands that the value onely be inquired of, and if the Plaintiff 
Gould be bound to pꝛove his p2operty,and faile thereof, it would 
be in deſtruction to the firlt Judgement, which cannot be: But 
it is otherwiſe where Not guilty is pleaded ; Foz then Treſpaſs 
is denied, which mult be pꝛoved, and tryed by the Jury; And 
— in that Caſe both the value and pꝛoperty do come in 
ueſtion. 


Barret verſus Fletcher. 


þÞ -- : Upon an Obligation of 500 l. conditioned to ſtand to 
the award of J. S. and T. D. So that #c. The Defendant 
pleaded, that the Arbitratoꝛs did not make any award: The 
Plaintiff replies, and chews the award, but aſſians no breach : 


The Defendant rejoyns , that the award pleaded is not the 
Arbitratoꝛs 


——_ ᷣ — —  _ 
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Arbitratoꝛs award; UWhereupen Jſlue being joyned, a verdict 

was given fo2 Þ Plaintiff ; And it was moved in arreſt of Judg⸗ 

ment, becauſe the Plaintiff in his replication not having al⸗ he: (33: 
ſigned any bzeachot the award, there was not cauſe of Action; . f. 
Foꝛ the Obligation is not foꝛ Debt, but is guided by the condi⸗ 21 
tion, which is fo2 the fozbearance of a collateral thing: And the 74 £40: 
Court ought to be ſatisfied, that the Plaintiff had gud cauſe of 447 9: | 
Action, otherwiſe they cannot give Judgment; Foz although a #-# 1” 
verdicr be given fo2 the Plaintiff, yet this defect in the replica=3: . 974 
tion is matter of ſubltance, and is not helped by the Statute: 

And the Court being of that opinion, Judgement was ſtayed, 


Bedel verſus Lull. * 


—— 


E Jeftione firmæ: Upon a Leaſe ot Land made by Eliz. James: (zj 

The Defendant pleaded, That befoze Eliz. had any thing; „, 6: 
One Martin James was thereof ſeiſed in Fe, and had iſſue Henry 4 
James, aud died ſeiſed, and thereupon it deſcended to Henry 
James, a$ Don and Heir; And that Eliz. entred, and was ſeiſed 
by Abatement, and made the Leaſe to the Plaintiff ; And that 
the Defendant afterward, as ſervant to Henry James, and by 
his command, ac. The Plaintiff by way of replication, confeſſeth 
the ſeiſin of Martin James, and that he being ſo ſeiſed , by his laſt 
ll in writing, deviſed the ſaid Land to Eliz. in Fee, and af- 
terwards died: By reaſon whereof ſhe entred by fozce of che de⸗ 
vile, and made the Leaſe to the Plaintiff, and traverſeth A 
Without that that E/iz. was ſeiſed by Abatement in manner and 
form, &c. Upon thts replication the Defendant demurred, and 
chewed fo2 cauſe, That the Traverſe was not god; And it was +»: 0: 24-0: 
adjudged fo2 the Deftendant:Fo2 the Plaintiff by his replication 3 * 229 
needed not both to confeſs and avoid, and to traverſe the Abate- 
ment; Foꝛ the Plaintiff made a title to his Leaſe under Eliz. 
the deviſee of Martin James, and ſo her. Entry legal, and not by 
Abatement,as the Defendant ſuppoſeth : And then to take a tra⸗ 
verſe over makes the replication vitious:Fo2 no traverſe ought 
to be taken, but where the thing traverſed is iſſuable ; And the 
deviſe here is onely the title uſſuable, Jt was alſo held, that the and: I)* 
- traverſe was not god, as tothe manner of it; Foꝛ he ſhould not 
have traverſed Without that, that Eliz. was ſeiſed by Abatement : 
But it ought to have been Without that, that ſhe did abate, &c. 
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Tuthill verſus Milton, Trin. 6 Jac, rot. 1272. 


Rror : Of a Judgment in Briſtow; In an Action fo2 wozds : 

Whereas the Plaintiff fo2 5 years befoze firſt the of May 3 

Jac. was a Dꝛaper, and ererciſed the ſame Trade, That 
the Defendant, apud Wardam omnium Sanctorum in Briſtow, ſpake 
theſe wozds of the Plaintiff, (viz.) Thou arc a Bankrupt : The 
Defendant pleads Not guilty, and found againſt him, and Judg⸗ 
ment foꝛ the Plaintiff, The firſt Erroꝛ aſſigned, was, that this 
Action lay not; becauſe it is not averred that upon the day of 
the ſpeaking the Plantiſk was a Bankrupt, but foꝛ five years 
befoze ; Sed non allocatur ; Foz it hall be intended, that he vet 
uſeth that Trade. Decondly, Foz that the Ven. fac. is awar- 
ded de Warda omnium Sanctorum, And not from any pariſh ; Sed 
non allocatur ; Foz ſo is the common courſe in many counties, 
and they uſe not to name any Pariſh:Ind there a Ward is put 
fo: a Pariſh. Thirdly, that a Capias is awarded in this Action 
fo2 the ſecond p2oceſſe, whereas a Capias lay not in this Action, 
uutill the Dtatuteof 19 Hen. 7. which extends onely to thoſe in 
Weſtminſter, and not to Coꝛpoꝛate Mills: Sed non allocatur ; Foz 
it may well be by cuſtome in thole Uills ; Uheretoze the Judg- 
ment was affirmed, 


Belcher and his Wife verſus Hudſon, Hill. 6 Jac, rot. 132, 


7 : Foz that the Defendant aſſumed to the Feme of 
the Plaintiff in her Uidowhod, That if che would marry 
Thomas Maſon, he would pay unto her annually after the death 
of the ſaid Maſon, during her life 40 8. And alledges in facto 
that che married Thomas Maſon, and after his death married 
the Plaintiff ; And fo2 Non-payment of 40 s. annually after his 
death b2ought the Action: The Defendant pleads a Releaſe 
from ThomasMaſon,of all Actions and demands which he had, oꝛ, 
rt. And it was thereupon demurred, and after argument at the 
Barre adjudged to be no plea ; Foz being a pꝛomiſe to perfoꝛm a 
payment after the death of Thomas Maſon, it was, in de mand net 
during his like, no2 by any poſstbility could ever be demanded 
by him: UWherekoze, ac. 


Tracy 
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Tracy verſus Veal, Hill. 6 Jac. rot. 


A upon the Caſe foz deceipt : TMhereas Bernard Welles 
was the Plaintiffs ſervant in Comitat. Derby, and had 
65 1, of the Plaintiffs in his cuſtody ; That the Defendant, to 
deceive the Plaintiff of the laid 65 l. quandam literam in name of 
the Plaintiff pꝛocured to be written, and directed it to the Plain⸗ 
tiffs ſaid ſervant , and counterteited the name of the Plaintiff 
thereto , and ſealed it quali with the ſaid Plaintiffs ſeal , and 
cauſed it to be delivered to the laid Bernard Welles, affirming it 
to be the Plaintiffs letter, and that he was ſent therewith 
anto him by the Plaintiff;UWhereupon he cauſed the ſame to be 
read, and upon reading thereof underſtanding quod in eadem li- 


tera continebatur , That the Plaintiff had appointed the ſaid - 


Bernard to pay and deliver to the Defendant the ſaid 65 l. tothe 
uſe of one Thomas Bartlet, to whom it was ſuppoſed by the ſaid 
letter that he was indebted ; and affirmed , that he was ſer- 
vant unto the ſaid Thomas Bartlet, and that he was to receive 
the ſaid 65 l. foz his Walter ; By reaſon whereof,the ſaid Ber- 
nard giving credit unto him, payed and, defivered unto him the 
money; ub! revera, the letter was eited, and he never 
ſent the Detendant, noꝛ was indebted in any ſuch ſumme, ac. 


The Defendant pleads Not guilry,and found againſt him, to his 


Damage of 105 l. Ind It was thereupon moved in Arreſt of 
Judgment, Firſt, that this ſ tion quandam literam ſcribi fe- 
cit, where it ought to be liceras (foz it is not poſſible that one let⸗ 
ter might compꝛehend it) was not god. Decondly, that this A- 
ction lies fo2 the ſervant, and not foz the Malter.. Thirdly, that 
it was not ſhewn, what was contained inthe letter; Foz it is 
onely , that the ſaid ſervant intelligebat what was therein 
written, and that might be his miſconſtruction. But all the 
Court after ſeveral motions held it to be well enough ; Foz 
the deceit and abuſe is to the and the loſs onely to him; 
Uherefoze the action well lies foꝛ him: Alſo although it is not 
Peciſely ſet down what was in the letter, but that incellige- 
bat ſuch matter was contained therein, which is uncertain ; yet 
becauſe the deceit is alledged to be in the Delivery of the coun- 
terteit letter, and affirming , that he was ſervant of Thomas 
Barclet,and ſent by the Plaintiff to receive ſuch a ſumme, as due 
by him to the ſaid Thomas Bartlet (all which was falſe, and all 


which being deceit) upon the whole matter the Action well lies; 


of Erroz being thereof bꝛought, and all theſe matters aſſigned 
foz Erroz the Judgment notwithſtanding was affirmed. 


Richard 


Ind was adjudged foz the Plaintiff. And afterward a Writ 5-/>' 777: 


Termino Trinitatis Anno ſeptimo 
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Richard Beedle verſus Morris Inne-keeper of Dunchurch, 
Trin. 7 Jac, rot. 1535. 


42 upon the Cale: And declares upon the Common 
A Cuſtome of the Realme; That in Common Ines, the 
Jnne-kepers ought to kep the gods of their Gueſts ſafely, 
and all other gods bzought into their Janes > under their 
Cuſtody, without ſubſtraction : That one William Beedle, ſer⸗ 
vant to the Plainriff , was lodged at the Defendants houle 
in Dunchurch ; And that he having there a bag, with 60 l. 
in — ＋ tye Plaintiffs therein , quidam maletactores to the 
laintiff unknown , the laid of money, in the laid 
nne being, in default of the Defendant and his ſervants 
cok and carried away. The Defendant pleads Not guilcy , 
and found againſt him: And it was moved in Irrel} of 
Judgement, and after aſſigned foz Erroz , that the Action 
to have ben bzoughd by the ſervant , and not by the 
er; Foz the Cuſtome of the Realme is onely tos Tra⸗ 
vellers , and here the Walter was not a Traveller. But 
it was adjudged , that the Maſter might well habe the 
Action; And that ſo it had been reſolved befoze thele times. 
Secondly , it was moved, that this. Cuſtome was not 
well alledged; Fo2 there is not any ſuch Cuftome , That 
bona & Caralla aliquorum aliorum ſubditorum, &c. (ould be 
ſafely kept, unleſs they were Gueſts: Sed non allocatur ; Foz 
the Cuſtome is ſufficiently alledged to maintain the Action, 
Thirdly, it was aſſigned foꝛ Grroz , that the Judgment was 
not well entred : Foz it ought to have been quod capiatur, and 
not in miſericordia , accozding to the Pꝛeſidents, Hul. 9 H. 7. 
rot. 310, the old bwk of Entries 377. which is a Capias ; Foz 
this Action compꝛileth in it ſelt a contempt contra legem, &c. Sed 
non allocatur; Foz it is not any ſuch contempt foz which the 
King Gall have any Fine, as it is in Actions which are con- 
tra pacem : Uherefoze it was adjudged foz the Plaintiff ; 
And this Fudgment was affirmed in the Erchequer Cham- 
—— —＋ this aſe repoꝛted with theſe reaſons Cokes new bok of 
ntries fol. 347. 


Taylor verſis Markham. 


IA an Action of Treſpaſs and Battery The Defendant 

pleaded, that he, at the time of, cc. was ſeifed of the: Rectory 
of D in Fe; And that at the ſame time and place, where the 
Treſpaſs and Battery were ſuppoſed, dc. Coꝛn wag ſevered 
krom the nine parts: And koꝛ that the Plaintiff would have car⸗ 
ried away his Com, the Defendant there ſtod in defence there⸗ 


of, and kept the Plaintiff from carrying it away; So - — 
l 


—— —— FR 


— 
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harm which the Plaintiff received was of his own weng, c.. 

The Plaintiff replies, that the Treſpaſs and Battery were 

done Sans tiel cauſe alledg, &c. UWhtreupon the, Defendant De- 

murred in Law; And it was adjudged foz the Plaintift ; Foz 

it is not requiſite in this caſe foz the Plaintiſt to anſwer the 

Defendants Title, becauſe he Doth not by this Action claim 

any thing in the Land oz Cozn , but onely Damages foz the 

Battery; which is collateral to the Title. And therefoze the Lo 

_ Replication is god. But when the Plaintiff makes a ate: 164: 
itle in his Declaration to any thing, and the Defendant „ 0+ 57: #* 

pleads another thing againlt it, the Piaintiff muſt re- 

ply ſpecially, and not ſay San, tiel cauſe, dg it is in 14 H. 4. 


& 16 Ed. 4. 


— — 
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Termino Michaelis, Anno ſeptimo Jaco 8 1 Regis 
in Banco Regis. 


— 
— 


Underhill verſus Kelſey, Trin. 7 Jac. rot. 1274. 


1) > Jectione firmaz : Upon Demurrer (the Defendant claiming 
8 2: L by Leaſe from William Copley) the Cale appeared to be; 
"T7". Tha Copley. Father of William, was Copy=holder in Fee of 
the Mannoz of Shelwood ; wherein a Cuſtom was pleaded, that 

upon the death of every Copy-yolder, his Heirs ould pay ſuch 

a Fine as Gould be reaſonably aſſeſſed : And another Cuſtom, 

that if a Copy-holder died, and his Meir cometh not the next 
Court to be admitted, pꝛoclamation ſhall be made: And if af- 

ter the pꝛoclamations, the Heir comes not in, the Lozd chall 

ſeiſe it as foxfeited ; And chews, that 27 Eliz. Thomas Copley di⸗ 

ed, and his death was pꝛeſented and that William was his 

Heir, and thereupon pꝛoclamation made, ac. And afterward at 

two other Courts 29 Eliz. pzoclamation made; and foz not co- 
ming, the Lozd ſeiſed, and let to the Defendant. The Plaintiff 
Gews, that William Copley at the time of the death ot his An- 

ceſtoꝛ, and at the time of the pꝛoclamations made, was beyond 

the ſeas, and ſo continued until 4 Jac. at which time he retur⸗ 

ned; And having notice of the death of his Anceſtoꝛ, tendzed 

his Fine, and entred, and let to the Plaintiff ; whereupon it 
was demurred: The ſole queſtion was, whether his being be- 
yond the ſeas thould excuſe him of the fozfeiture. After argu- 

ment at the Bar, the ſame day the Court delivered their opini⸗ 


7 1 {- ex plus on; and Williams, Yelv&ton, Fennor and Fleming, held, That it 
5 was not any fozfeiture againlt the Heir; Foz he being beyond the 

lag .N oF. ſcas, (hall not be intended to have conuſance of that deſcent unto 
4906. 5 N him, noꝛ of the pzoclamations ; and therefozeis excuſable as well 
ae £8: 107: as tf beinz over the ſea, he ſhall be excuſed from Outlawzy, 


i: G 140:a: from @ Deſcent which takes away his entry, and from a non- 

3 claim upon a Fine by the Common Law. Foz, as Williams ſaid, 
Lis, .. fa,. he being beyond ſeas, it is not in his power to return when he 
will, and the Law will not compell him to impoſſibilities ; 
And the Loꝛd is not at any miſchief, but may ſeiſe in the inte⸗ 
rim, and take the mean pꝛotits, and ſhall not be reſponſible fo: 
them. And Fleming laid, the cuſtom were unreaſonable, ik it 
Gould bind perſons beyond ſeas; therefoze the Law makes an 
exception thereof : And fo2 theſe reaſons they held, that the 


Plaintif ſhould recover. But Croke puiſ»y Jultice held the 
con- 


8 ů 
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contrary ; Fo it is quaſi a Condition annexed to his Eſtate, that 
he Chould pay his Fine after pzoclamation; which not being paid, 
his abſence beyond ſea ſhall not excuſe him, no moze than if a 
Feoffment had ben upon condition, that the Heir Gould pay 
20 l. within a year after the death of his Father; Although the 
Father dies, his Heir being beyond lea, if he pays it not with⸗ 
in the year, the Condition is bzoken, and his being beyond ſea 
Gall not excuſe him. True it is, that impotentia and impoſſibi- 
licas in ſome caſes may excuſe, but here there is not any ſuch ; 
Foz he might by Letter oi Attozney pꝛay to be admitted: And 
although it be a miſchief to the Heir, yet it is a greater inton⸗ 
venience to the Lo2d, that he by that means ſhould not have his 
ſervices during all that time: Allo there Doth not any cauſe of 

his abſence appear, as in ſervice of the King, oz the like, which , , 
peradventure might make a difference : UWherefoze, ac. But 1 440: 
notwithſtanding, by the opinion of the four Juſtices, Judg- 

ment was then foꝛthwith given, becauſe the ſe was deter⸗ 

mined the ſame day; And Execution awarded Maintenant. Vid. 


Plowd. 372. 


Dutton verſus Gervaſe Molineux. 


IN an Audita querela, the queſtion was ; Whether a Purcha- (2) 
ſer after an Extent ſued, and the Land delivered, could have | 
an Audita querela ; Fo2 none (hall have it but the party grieved; 
And the Extent being befoze his time, he therefoze Chould-not 
have it: Aud ok that opinion was Fleming, Chief Juſtice ; who 
ſaid, that he was of counſel in a Caſe depending in Chancery, 
and there it was much debated and argued befoze the Judges, 
(to whom the point in Law was referred) whether a Feoffee 
might have an Audita querela upon an Extent made befoze his 
time: And the better opinion was, that he could not: But there 
was not any reſolution, it being ended by Comp:emiſe. UWherez 
koꝛe the reſt of the Judges being doubtfull, the Audita querela 
was allowed de bene eſſe; and appointed that there ſhould be 
a Demurrer thereupon. | 


Barwicke verſus Foſter, Hill. 5 Jac. rot. 


* 40 * 


De: upon a Leaſe fo2 years ; and declares upon a Leaſe 

koꝛ twenty years by Indenture, rendzing 42 1. per annum 7 

at the two uſual Feaſts (viz.) at Michaelmas andour Lady-day, / ag 
02 within ten days after every Feaſt; And becauſe 8 J. foꝛ the 
Rent of the two laſt years, ending at Michael mas lalt paſt, was 
behind and yet unpaid, he bꝛought the Action: And upon Noa 
debet pleaded, it was found foz the Plaintiff ; And moved in 
arrelt of Judgment, that the Declaration was ill; Foz he de⸗ 
mands Rent as due at Michaelmas laſt, where it was not due 
Gg 3 at 
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a alluntiiltyercn days determuned And as this caſe was the 


z.eaſe ended upan Mich. bay; So there could not de ten dayes 
alter Mich. dt:z:1ig the Term, and thereby the Rent ſhould be 
lult : And of that opinion was Williams; Foz there is not any 
Rent due until the end of the tenth day, and there is not any 
tenth day at the end of the Term; Therkoꝛe it is loſt, Flem. it Leſfee 


kon lite makes a Leaſe fo2 years, rendꝛing Rent at Mich. and thi 
, Annunc.0 2 within ten days after every of the ſaid Feaſts; It 


dies after Mich. befoze the ten dayes, be expired, It was refof- 
ved, that the Kent was loſt : Foz it was not due until the tenth 
nay, and befoze that time he died. Alſo if-a man reſerves Rent 


- in ſuch manner, and dies after Mich. and befoze the tenth day ; 


This Kent Gall go to the Heir, and not to the Ececutoz ; Ind if 
a Leſſoz, after Mich. and be foꝛe the tenth day, grants the Ke- 
verſion, the Gꝛantte hall have the Kent, and not the Gꝛantoꝛ: 
Uherevy appears) it is not due until the tenth day: Do, to 
demand it at Mich. is not at the day when by the Law it is 
payable ; Therefoze the Declaration is not god. Croke Jtt- 
lice, to the contrary ; Foz the Rent is reſerved , payable Annu⸗ 
ally during the Term, at Mich. and the Annunc. oz within ten 
dayes; So it is at the Election ok the Leſſee to pay it at Mich. 
oꝛ at the tenth day alter: And although alwayes during the 
term, the Leſſee chall not be infozced to pay it untill the tenth 
day, and it is not demandable untill that time, (Foz the Leſ- 
le hath election to pay it upon either of the dayes) never- 
theleſs the Leſſ@ may tender it at the Feaſt , and the Leſſoz is 
bound to accept thereof ; which pꝛoves, that it is then due: yet 
at the laſt feaſt of the Term(becauſe there be no moꝛe ten dayes 
after) foz the neceſſity in Law, it is due and payable at the 
Feaſt, otherwiſe it never ſhould be due; Therefoze the demand 
thereof, as due at Mich, is well enough. Yelverton Delivered 
not any opinion; Fennor agred with the other two ; Et Adjourna- 
tur, Vid. poſtea pag. 2.37 : 


Bradley verſus Toder. 


A Sſumpſit: Jn conſideration he would marry ſuch a one, his 
Couſin „ that he would give him a 100 l. And alledges in 
facto, that he married her ſuch a day and place; ind although he 
requeſted the Defendant ſuch a day and place to pay, yet he had 
not payed. Upon Non aſſumpſit pleaded, and found fo2 the Plain⸗ 
tiff, It was moved in Arreſt of Judgment; That the Decla- 
ration was not god; Betauſe it is not alledged , that he gave 
notice of his marriage ; And of that opinion,upon the firſt mo- 
tion, was the whole Court;Fo2 a pꝛeciſe notice of the marriage 
ought to be given And although it is alledged, that he married 
the Feme, and aͤlterwards at ſuch a day requeſted the money, 
(which implies the notice alledged) vet it is not god in a —4 

- claration, 
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claration, which ought to be certain, a is not to be maintained by 
intendment: But atterwerds being moved again upon a pzeli- 

dent chewn, between Morley @ Hodges in the Exchequer Chamber, 

where in this Court in the like Action verbatim (and no notice ; 
alledged) Judgment was affirmed ; The Court reſolved, that /- N * 
it was god enough: Foꝛ it is a neceſſary intendment: That when a νο 19 13 
after marriage he requeſted the payment of the money, that no- 
tice was given of the marriage: Uhereſoze it was adjudged 
fo the Plaintiff, 


Patrickſon werſws Barton. 


T. The Defendant Juſtifies; Fo2 that 1. S. was ſei⸗ (5) 
ſed in Fe, and let to B. fo2 years ; And he, as ſervant to B. 
Juſtifies the Damage feſant: And it was thereupon Demurred, 
becauſe he gives not any colour; And after argument, ad- 
judged , That fo2 this caule the plea was not god, it being 
thewn koz Cauſe of Demurrer, otherwile not; foz it is but 
fozm. And a difference was taken where the Defendant Juſh- 

fies as ſervant to another, whole Freehold it is, without ſewing „ . 9g: 6 
any Title, and where he chews a Title, as in this Caſe is done. | 
Vid. 2 Ed, 4. & 10 H. 8. 


Hay warth verſus David. 


AN Exetutoꝛ bꝛings Debt upon an Obligation: The Defen- (6) 
queſtion was, whether the Plaintiff chould pay colts upon the 

Hew Statute of 4 Jac. which Enacts ,. that in every Action 

where the Uerdict paſſeth foz the Defendant , the Plaintiff 

Gould pay colts ; But it was reſolved, That this caſe was 

not within the iment of the Dtatute, he. ſuing in anothers 

right, and of matter which lay not in his Conuſance; therefoze ,.,.: 24: 219 


the Law never intended to give colts againſt hum. And ſo it is poſt* 362: 350: 


upon the Statute of 8 Eliz. where colts be given in caſe the 4.%.: $05? 59: 

laintiff is non-ſuited : As it was ruled in one Fords Caſe; 
d ſo it was ruled here. And although Manne laid, coſts had 
been allowed in the like caſes; they appointed that hencefoz⸗ 
ward it ſhould no moze be lo. 


Sir Jerome Horſey verſus Hagberton. 


T Reſpaſs upon Demurrer ; The queſtion was; Whether a (7) 
Commoner may caſt down and fill up Cony-Burrowes 
which were made in the Common waſte where he was to have 
Common: And this being pleaded in Juſtification > and De- 
murrerx thereupon; Jt was reſolved and adjudged -vithout 


argument, that the Commoner had not any other interest then 
0 
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(9) 


to take the Common by the feeding there of his Cattle , and 
may not deſtroy the Conies noꝛ Cony⸗Burrowes: Uhere- 
_ without argument, it was adjudged. that the plea was not 
good. 


Bell verſus Fox and Gamble. 


C Onſpiracy z Fo2 that they falſly pꝛocured him to be Endicted 

of ſuch a Felony, Et in priſona detineri, quoufq; befoze ſuch 
Juſtices legitimo modo fuit acquietatus. The Defendants pleaded 
Not guilty, and found againlt them; And it was moved in Ar- 
reſt of Judgment, becaule it is not alledged , quod fuit inde ac- 
quietatus, foꝛ here it doth not appear of what thing he was ac⸗ 


' quitted : And foꝛ this purpoſe the Caſe between Prickett and £4 /26 


was cited, where it was adjudged, that the Declaration was 
ill: And the Court here was of the ſame opimon upon the firlt 
mation; But afterwards upon another motion, and veiw of the 
TUrits in the Regiſter and in Nat. Bro. where in ſome of the 
Writs this woꝛd Inde is omitted; The Court held it to be well 
enough: Fo2 it cannot be intended, when it is alledged , That 
he procured him to be falſly Endicted, and to be detained in Priſon 
qu-uſq; he was acquitted, That he ſhould be acquitted of any o⸗ 
ther matter but of that whereof he was Endicted; And there- 
by ſuch a neceſlary intendment may well be maintained;Uhere- 
foze they would adviſe. 


Poynts his Caſe. 


Es ror, to Reverſe a Fine, bꝛought by Robert Poynts Don and 
Heir of Dir John voynrs , levied by him and his Father, he 
being within age: The Mrit was bꝛought in Trin. Term Re- 
turnable quind. Trinit. And the Erroꝛ aſſigned ; Foz that he was 
within the age of 21 years at the time of the Fine levied, and 
yet is; But becauſe he had not pꝛots ready to inſpect his age, 
he was continued without inſpection untill Octab. Mich. And at 
the ſame day propter peſtem in London & locis vicinis, the Term 
was to be adjourned untill Menſe Mich. But in regard he was to 
accompliſh his age of 21 years upon the 18 of Octob. the ſame 
moneth, which was befoze the time of the adjournment, he came 
at the firſt day, when Juſtice Croke came to Adjourn, having 
the Kings UUrit of Adjournment of the Term, and pꝛared in 
that Caie of neceſſity, betoze the Mrit of Adjournment Could 
be read, that he would inſpect him, and (having his pzwfs rea- 
dy to teſtitie his nonage) to examine them, and adjudge his age: 
TUhereupon,he(at his pꝛaver) inſpected him, and examined the 
witneſles (which the cauſed to be entred) and found him within 
age; But in reſpect he onely was there, and doubted alſo whe⸗ 
ther it might be done upon that day, having the UUrtt ok Ad- 
journiments 
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journment, he cauſed a Rule to be entred of this matter, with 

a Curia advilare vult; And the Wat of Adjournment was — fa: — 
read: And afterwards in kull T Term, all this matter being ſewn, 4e 

andthe neceſlity of the caſe, it was pzared tha: the inſpection of vor. 1 
his age might be adjudged to be entred upon che fitit day, wen 

the Term was adjourned ; oꝛ upon the laſt term; when the Wat 

was returned ; And hereupon the Court much doubted v hat 
Gould be done ; Foz it was a great miſchief tn the party, it it 

Gould not be allowed ; And it was doubted; w any 12 

could be done the day gf the Mdjournment- 1 

appointed that Yn this matter of e 1 be entred 

inthe Roll ſecundum veritatem facti; Ab, 110 

fer with all the Juſtices in England Jour i 1 

Conuſe made a compoſition, and gave 400 l. foz 

and had releaſe of Errozs, Vid. 4 Ed. 4. 20. — — 46 12 9 
Fleming ſaid, that upon conference with the Juſtices, it was reſolved, b : 440* 
that this inſpection was good, notwithſtanding the Adjournment. 


Some verſus Barwiſh. 


42 upon the Caſe foꝛ a Nuſance erected; It was reſol- (x0) 
ved per totam curiam, where a Nufance 18 made to the 4. 157- 
Land ot two Tenants in common, that they chall joyn in the 0 

Action; Foz it is perſonal, and concerns the pꝛot ts of the Land.; 1 
And as they chall ;joyn in Treſpaſs, ſo they chall joyn in this 4 ra: (:1 and 
ction: But in fozgifig of falſe Dæds they hall ſever ; fo2 that 

concerns the inheritance of the Land. Jt was alſo yeld, that 

foʒ a Nuſance erected in the time of the Deviſoz, and continued 9 g f97- <* 
afterwards (as this Caſe was) the Deviſee ſhall joynin the 
Action; Foꝛ the continuance thereof is as the new erecting of * (44 
ſuch a Nuſance, 


Gyer verſus Ormſted. 


A Ction fo2 woꝛds; Fo2 that he ſpake of the Plaintiff, hæc ver- 5 

ba, He is a Thief, and hath ſtoln my Pear- trees. Upon Not (1 4 
gulty pleaded, and found foz the Plaintiff, it was moved in ar⸗ Kos 3 
reſt of Judgment, that the Action lay not; Foz it is not alled- 

ged, that there was any ſpeech of the Plaintiff, 122. innnende No 
the Plaintiff : Sed non allocatur ; Foz de querente is gd enough, 441. 
and implies it: Alſo, that the Woꝛds are actionable, in bt y. 
the copulative; But ik it had been, for he hath ſtoln, it ould be 22 = 
otherwile : UUhherefoze it was adjudged foz the n ae © | 


Elve 
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Elve verſus Sabe. 


DE: upon an Obligation: The Condition was; Jf ſuch 
ge G 1 Lands be proved to be parcel of the Mannoz of Df then 
2 ACE , the Plaintiff may enjoy them without interruption ot the Defen- 
dant; That then, &c. The Defendant pleads that they were not 
proved to be parcell of the Mannoꝛ: And it was therenpon de- 
murred ; Foz he ought to have pleaded, that they were not par- 
aul : 19: tel ot the Mannoz, ſo as pꝛut᷑ thereof might have ben made in 
that Action; And of that opinion was the whole Court: UUhere- 
koꝛe it was adjudged foꝛ the Plaintiff. Vid.1o Ed.4, 11. 11 Ric. 2. 

Tit, Bar. Co. Rep. Gregories Cale. 
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Arwicke verſus Foſter, quod vid. ante pag. was now moved MH | 

B again, the firſt day of this Term; And Fleming, Yelver- , 767 
ton and Croke, held, that the Rent was due: But Fleming / 

doubted of the manner of the Action; Foz he ought to declare, 

that it was not paid the tenth day. But Yelverton and Croke 

held, it was ſupplied by the woꝛds, adhuc 3 retro exiſtit: Alſo- „ 

that in this caſe the Rent is due at erery Michaelmas, and 30 

the Leſſee might tender it to the per ſon of the Leſſoz, who 

iS bound to accept thereof; But he hath election whether he 

will pay it until the tenty day be determined; And if the 

Leilo2 releaſe unto him all Actions and Rents due after ; 

Michaelmas, befoꝛe the tenth day, this Rent is releaſed, and peſt 510 

the Lela hath onely election foz his eaſe and benent. But 

Williams continued his fo:mer opin on, and Fenner inclined 

thereunto; wyerefoꝛe they would further adviſe. Note, that 

a preſident was here thewn, Tran. 34 Eliz, rot. 646. betwixt Clerke 

and Bovenden, Debt for rent; and declares upon a Leaſe made, 

readring Rent at Michaelmas and the Annunciation, or within twelve 

days after every of the ſaid Feaſts; and demands the Rent due at 

Michaelmas laſt paſt, and mentions not the twelfth day after; and the 

Plaintiff had judgment: . Andyit was then ſaid, that the reſervation 

being durante termino, at Michaelmas, or within ten days, this ele- 

ction is determined at the laſt Feaſt , becauſe the Term is ex- 

pired. 


Proctor verſus Johnſon, Hill. 6 Jac. rot, 700. 


Rror of a Judgment in the Common Bench, where the (3) 

Caſe was; Two Joynt-tenants toꝛ years of a Mill, tie 
ene grants all his Eſtate, and des; the other _ don A cat YH.198, 
the Leaſz and death of his companion, and that he had all 9::24x 2p-2#. 
by ſurvivorſhip, as he con:eived.) grants molendinum prædi- 
ctum to the Plaintiff , and all his Eſtate therein; And co⸗ 
venants , tyat tte Defendant chall quietly enjoy it without 
any act by yim, at. And he was obliged fo2 the perfo:mance 
of the Covenants, Irticles, and Jzrements in the ſaid Jn- 
denture ; And Debt was bꝛought upon this Oblig ation: The 
breach aſligned was, That the Er had granted the : 

0 
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ſo that he could not enjoy the whole Mill: And hereupon it was 
demurred, and adjudged fo2 the then Plaintiff ; And Erroꝛ 
bought, and aſſigned in matter of Law: Foz although the 
woꝛd Grant implies a general Warranty, yet the laſt clauſe of 
the Covenant, being to enjoy ir, &c. Without any Act by him, &c. 
expounds the firſt. But all the Court upon the firſt motion con- 
ceived, That the bzeach was well aſſigned ; Foz he, reciting 
that he had the whole eſtate , r granting molendinum prædictum, 
it mult be underſtod and intended to be the entire Mill, which 
is the grant and agreement to which the Obligation refers ; 
And the laſt clauſe cannot qualine it: UWherefoze, c. But it 


was adjourned. 


Starkey verſus Berton, Trin. 7 Jac. rot. 


Rohibition: The Cale was; Two Churchwardens ſue in 
the ſpiritual Court, foz a levy towards the reparation of 
their Church; Ind had a ſentence to recover, and coſts A\ſeſſed; 
The one releaſeth, the other ſues fo2 the colts, and there this re⸗ 
leaſe was pleaded and diſallowed:UUhereupon he pzares a Pro- 
hibition, @ All this matter was dicloſed in the Prohibition; And 
the Defendant thereupon demurred in Lau; And now moved, 
that this releaſe by the one, being in the pezſonalty, Could dil⸗ 
charge the entire. But it was reſolved by all the Court to the 
contrary ; Fo2 Churchwardens have nothing but to the uſe of 
their pariſh, and therefoze the coꝛpoꝛation conliſts in the Church- 
warden; And the one ſolely cannot releaſe , noꝛ give away the 
Gods of the Churct; And the colts'are in the ſame nature, which 
the one without the other cannot diſcharge, Vid. 11 H. 4. 2. 37 
H. 6. 30. 8 Ed. 4. 6. Ind of that opinion was all the Court here: 
TUherefozett was adjudged fo2 the Defendant, 


Dalby verſus Cooke, Mich, 7 Jac, rot. 


A Sſumpſit : Duppoſing that ſuch a day 4 Jac. upon an account 
betwirt them, the Defendant was found in arrears in ſuch 
a ſum, #a\ſumed to pay, ac. The Defendant pleads, That ſuch 
a day 4 Jac. they accounted, and then he was found in arrears 
ſuch a lumme as the Plaintiff ſuppoſed ; And that the ſame 
day he made an Obligation fo2 the payment thereof ; And tra⸗ 
verſeth, that at any other day, after the Obligation made, they 
accounted together, prout, &c. And it was thereupon demurred; 
Foz that the account, (which is cauſe of the Aſſumpſit) is not 
craverſable,no2 the time; Foꝛ it is but an inducement # convey- 
ance to the Action. But the Court held, That the account which 
was the ground of the pzomile was well traverſable ; Mhere⸗ 
foze it was adjudged koꝛ the Defendant, 
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of the Inner Temple, was elected, and made a Serjeant, by 
Writ directed unto him the Vacation before; And the next 
day after,was made oue of the Barons of the Exchequer. 


IVA orci: this Term Edward Bromley, one ot the Benchers 


Weſton werſus Dyke, Trin. 7 Jac. rot. 1141, 


A Sſumpſit : TUhereas the Plaintiff 20 April 6 Jac. bought of 

the Defendant a parcel of Gumme, containing 28 hundred 
weight, at the rate ot; l. 8 8. the hundred weight; which was 
god and Merchandiſeable; And had ſatished the Defendant (02 
it in Linncn, called white Holland, at the rate of 18. 4 d. the 
Ell; And whereas the ſame day, there was a communication 
betwirt the Plaintiff and Defendant, concerning another par⸗ 
cel of Gumme of the Defendants, which he affirmed to be upen 
the Sea, and was to come to London in May following, and 
which he affirmed was as god as the other, which the Plaintiff 
had bought; And the Plaintiff thereupon pꝛomiſed to the De⸗ 
fendant, That if the ſaid parcel of Gumme did not exceed twen- 
ty hundzed weight, he would within four moneths after the de- 
livery ot the laid parcel of Gumme,to Nathaniel, (B2other of the 
Plaintiff) deliver unto the Defendant ſo much Holland, accoz- 
ding to the ſaid rate of 16 d. the Ell, as the ſaid Gumme Gould 
amount unto, after the rate of 3 l. 8 s the hundꝛed weight: That 
the Defendant in conſideratione inde aſſumed to Deliver to the 
ſaid Nathaniel, (the Plaintiffs b2other,) the ſaid parcel of Gum, 
when it ould come to the Pozt of London, ſo as it exca ded 
not twenty hundꝛed weight, and (ould be as god as the firſt 
was: And alledgeth in facto, That the Defendant not regar- 
ding his pꝛomiſe , the 31 May 6 Jac. delivered to the ſatd Nath. 
to the uſe of the Plaintiff eight bagges of Gumme, containing 
eighteen hundꝛed weight, of ill and not Merchandiſeadle Gum, 
no2 ſo god as the koꝛmer; Although the Plaintiff had deli⸗ 
vered unto him lo much of the quantity of cloth, accozding to 
the rate afoꝛeſaid, in ſatisfaction thereot, ac. Uherefoze,vc. The 
Defendant pleaded Non aſſumpſit, and found againſt him, and 
Judgment fo2 the Plaintiff : Ind now Erro thereof bzought in 
the Erchequer Chamber, and aſſigned, þ this declaraticn was 
not god, becauſe it is not averred that the parcel of Gum which 
he delivered, was the ſam? Gum which was upon the Sea, no2 
that this quantity came to the Pozt of London, noꝛ p̊ it did not ex⸗ 
c&D 20 hundꝛed weight; fo2 it it were another parcel of Gum, it 
were not within this pze miſe: And althoug a it were ill, and not 
Merchandiſeable, That is not material, it not being within the 
pꝛomiſe, and it was his folly to accept thereof ; and it Gall not 
be aided by any intendment. And of that opinion were all the 
Judges and Barons ; _— it was reverſed, 
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the Gelding ; Uhereupon the Defendant did maintain his 


Molineux verſus Molineux* 


L Rror of a Judgment given in the Common Bench, in an 

Action of Debt bꝛought upon an Obligation, againſt Moli- 
neux AS eit tohis Father: The Defendant pleaded ens per 
diſcent but fifteen Acres in D. in comitat. C. The Plaintiff replies, 
that the Pefendant had moze Lands by deſcent, viz. fifteen Acres 
in S. Mhereupon they were at Iſſue, a found foꝛ the Defendant, 
That he had nothing by deſcent in S. So the Plaintiff had Judg⸗ 
ment to have execution of p fiftan Acres in D.upon which Judg⸗ 
ment the Defendant bꝛought his Writ of Erroz; And aſſigned 
fo2 Erroꝛ a diſcontinuance in the RKeco2d of the plea from Eaſter 
Term to Mich. Term following ; And whether this were holpen 
by the Statute of 18 Eliz. being after verdict; was the queſtion. 
And it was adjudged to be Erroꝛ, and out of the Statute ; be- 
cauſe the Judgment was not grounded upon the verdict, but 
upon the Defendants confeſſton of Aſſets onely ; And the verdict 
was onely to make the Defendants confeſſiou the ſtronger : And 
the Statute of 18 Eliz. is to be intended;UWhen the trial by ver- 
dict is the occaſion and cauſe of the Judgement: And the Judg- 
ment was reverſed, 


Lee verſus Atkinſon and Brooks. 


Ction of Battery bꝛought in London; fo2 aſſaulting the 

Plainriff in ſuch a Partſh # Ward, and foz beating, woun- 
ding and evill intreating hum, to his damage of 1001, The De- 
fendants, as to the foꝛce and armes, pleaded Not guilty; Et quoad 
reſiduum, Atkinſon pleaded, That at the time wherein, dc. At 
Gravesend in the county of Kent, he was poſſeſſed of a Gelding ; 
And that the Plaintiff then came unto him to hire the Gelding 
foꝛ 48. fo2 two dayes to ride from Gravesend to Netlebed in 
the ſame county, and from thence back to Gravesend in that time; 
And that the Defendant Atkinſon fo2 the conſideration afozeſaid, 
at the ſame time lent the Gelding to the Plaintiff, who tok 
and rode upon him fo2 the ſpace of a mile towards Netlebed 
afozeſaid ; And intending to deceive the Defendant of the ſaid 
Gelding, went out of his way to B. and rode towards London, 
by reaſon whereof Arkinſon in his own right, and the other De⸗ 
fendant as his ſervant, came to the Plaintiff, and required him 
to deliver the Gelding ; Which herefuſing to do, Ackinſon in 
his own right, and Brooks as his ſervant, and by his command, 
to repoſleſs himſelf of the Gelding, laid hands upon the Plain- 
tiff and took him from hozſeback, and would have taken the 
Gelding from him; which occaſioned the Plaintiff by fozce and 
armes to aſſault the Defendant, and by ſtrong hands to keep 
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poſſeſſion of him againlt the Plaintiff, as it lawful was foz 
hum to do; And ik any damage hapned thereby unto him, it 
was de [oz tort demeaſn, And traverſeth, That he was Not guilty 
in London 02 any where elſe out of Kent, t. UNhereupon the 
Plaintiff demurred, and it was adjudged foz the Plaintift : 
F02 the battery is confeſſed, and that it aroſe from miſbehaviour 
of the Defendants ; Foꝛ their plea in Bar ſaith, that the Plain- 
tiff had hired the Gelding koꝛ two dares, and that they in that 
time diſturbed the Plaintrff of his poſſeſſion of the ſaid hozſe,and 
thruſt him off his back, which was not lawful foz them to do: 
Foz whatever the intent of the Blaintiff was either of cozening 
the Defendant Ackinſon of hisGelding,o2 of riding him to any o⸗ 
ther place then was agred upon, the Detendants, cannot jultifie 
the leiſing and taking away the Gelding from the Plaintiff 
within the time koꝛ which he hired him; Foz during that he had 
a ſpecial pꝛoperty in him againſt all men; And in Caſe the 
Plaintiff had miſuſed the ſaid hozſe , the Defendant Atkinſon 
might have bꝛought his Action of the Caſe againlt him, 
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The Lord Rich verſus Richard Frank, Adminiſtrator of Thomas 
Frank, Hill. 7 Jac, rot. 


722 Ebt fo2 51 l. 1 8. 3 d. Kent, Quas ei debet & in- 
ze. 2. ne dener, ugon a Leaſe made to the Jn- 
- 002 WH LG d, = teſtate of the Mannoꝛ of Hatheld Broad-oke ; 
We and ſuppoſing the Rent to be due after the 

© deathot the Inteſtate. The Defendant plea- 
* 224 Ded Non debet, and found againſt him: And it 
s was now morted in arreſt of Judgment, That 


4 Ly, 2 Hh 


7 
7 


8 nit for his own Debt: But it was adjudged, that the Action 


þ 
37% 71 Broxholme verſus Sir John Thorold. 


( Eplevin : The Defendant avows foꝛ damage feſant, as in 

fg #4 his Freehold in Coringam ; The Plaintiff chews, that he is 
to: /77* ſeiſedof a Meſluage a fourteen Acres of Land; And that he # all 
thoſe whoſe eſtate it was, #c. have had Common in the place 
where „dc. all times of the year , ranquam eid. Meſſuagio & 
terr. ſpectant. Ind iſſue thereupon , and found foꝛ the Plaintiſt; 
And now moved in arreſt of Judgement, that this Barre to 
the avowry was not god becauſe he doth no: ſhew in what Uill 
the Melluage and Land is whereto he claimes tie Common: 
And ot that opinion was the whole Court. And although it be 
after verdict, yet it is a Feofa//e ; And it was oꝛdered that the 


party ſhould replead. 


Watſon 
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Watſon verſus Thorpe and his wife. 


1 N Battery: The Baron Jultifies ; Fo2 that tte Plaintiff al⸗ (3) 
ſaulted his Femc, In aide ot whom, ac. The Feme by ter 

ſelt pleads and Juſtites De ſor aſſault demeſne ; The Plaintiff 

ſaith, de injuria ſua propria, abſque tali caula z And bot Jfſues 

found fo2 the Plaintiff , and Damages entirely giten; And now 477 
alledged in Arret of Judz ment That tte Trial was ul; Foz 2 5 

the Feme by her ſelf cannot plead; And the Damages being in⸗ 249 - 6? 
tirely aſſeſſed, All was ill: And of that opimon was tie Court; pt : 2.0: 
And awarded that they chould replead. 


Cuningham verſus Hugonem Hare, in the Exchequer 
Chamber, 


Rror of a Judgment in Banco Regis; Uhere in Debt upon (4) 
an Obligation,the Condition was, Jt ſucha one appeared in. d C S 
the Kings Bench the next Term following, and put in god Bail, | 
at the ſuit of the ſaid Hugh Hare: That then, c. He pleads, that 
the Term was adjourned to the Caltle of Hartford; Ind that he 
there put in god Bail: The due was, that he did not put in 
god Bail; And found foz the Plaintiff, and Jud} ment foz him; 
And now Erroꝛ aſſigned,becauſe the Ven. fac. wag de vicineto de 
Hartford,where it ought to have ben de caſtro de Hartford: hic 2 
was held to be a manifeſt Erroz by all the Judges and Barons; — /. 
Foz Caſtrum Hartford is a diſtinct name of a place, as manerium g 37: 
de D. And it is not like to what was objected , that where a 
thing is alledged to be done at the Capital of D. 
there the Venue chall be of D. Foz that is intended to be all 
one wit h the Mill: But Caſtrum Hartford is intended a diſtinct 
place by it ſelf; Ind ſo it was ſaid were all the preſidents, 
where things are alledged to be done apud caſtrum Ebor. apud 
caſtrum Norwic. There the venues are de caſtro. Another Erroz 
aſſigned was, becauſe it appears upon the Recozd , That the 
Verdict was given by 13 Juroꝛs, and was ſo entred in the Re⸗ 
cod: But becauſe it was onely the Entry of the Clerk of the 
Alliſe , and by the UWrit of Diſtringas (which is the Marrant 
of the Recozd, and wherein all the Jurozs are ſwozn, ) Jt ap- 
pears that 12 onely were ſwozn ; The other being bnt a miſpꝛi⸗ 
lion, It was awarded to be amended : And it was here held, 
That an amendment may be as well here, as inthekings Bench 
befoze the Recoꝛd be removed. 


Ralph 
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poſt T. 


(6) 


Ralph Lord Ewre verſus Strickland, Paſch. 7 Jac,rot. Ebor. 


Ovenant: Vhereas Queen Elizabeth was ſeiſed in Fee of the 
— Capital youle # ſcite of the Mannoꝛ of Vareſthorpe, q of the 
Lands thereto apertaining ; And by her Letters Patents dated 
5 Decemb. in the 29 year ot her reign under the great Seal 
de miled them to the Defendant Strickland foꝛ 21 years ; And the 
koꝛeſaid Strickland his Executoꝛs and Alligus were thereby tied 
to repair from time to time the ſaid houſes and fences , and to 
leave them ſuificiently repaired at the end of the ſaid term: 
And that the ſatd Queen in the 44 year of her reign, by her Let⸗ 
ters Patents under tie Gꝛeat Seal granted the reverſion to 
Burrel and Allen, and their Heirs, who by Indenture, (enrolled 
in Chancery within ſix moneths, and ſhewn in Court) by their 
ſaid names on the one part, and the fozcſaid Ralph Loꝛd Ewre, 
by the nam? of Ralph Ewre Knight, Loꝛd Eyre, o the other part, 
bargained and ſold the reverſion to the laid Ralph Zozd Ewre 
the Plaintiff, ac. And koꝛ not repairing the ſaid houſes , the A- 
ckion was bꝛought. Tye Defendant pleaded , That at the time 
er the bargain and ſale , the ſaid Ralph Loꝛd Ewre was nat 

night, no2 known by the name of Ralph Ewce Kntght, Loꝛd 
Ewre : Et hoc, &c. UThereupon it was demurred, and reſolved 
as to the plea in Bar ; Tyat a bargain and ſale made to one 
by the name of Knight, who is not Knight, is god enough; Foꝛ 
a Conveyance ſhall not be avoided foz luch cauſes; Eſpecially 
when he is betoꝛe ſufficiently deſcribed by the name of Ralph L. 
Ewce,which is a greater Dignity; It was then moved; That this 
being by the Queens Patent, wherein the Leſle takes onely, and 
not made by him, whether that clauſe foꝛ the repayring Could 
be taken and interpꝛeted as a Covenant on the Leſſes part to 
bind him and his aſſigns ; And reſolved, that it Could ; Foz 
when he takes by the Patent, he conſents to all things therein: 
And the woꝛds in that clauſe o2 ſentence, foz the keeping and lea⸗ 
ving the houſes and fences in reparation, are as ſpoken by him; 
And it is a Covenant which runs with the Land. Vid.45Ed. 3.11. 
39 Ed. 3. And although the bargainee was not named aſſignee 
in the Declaration, yet it is god enough: Uherefoze it was 
ad;udged fo2 the Plaintiff, 


Sir Thomas Beamond verſus Sir Henry Haſtings, 
Mich. 7 Jac, rot. 


Ction fo2 woꝛds: Uhereas he was Jultice of peace of the 
County of Leiceſter, fo2 divers years ; That the Defendant 
ſpake theſe woꝛds of the Plaintiff , being a Juſtice of Peace, 
(viz.) He (præ fatum querentem innuendo) for malice and ſpleen did 
many times wreſt the Law, and pervert Juſtice to ſerve his owa turn: 


The 
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The Defendant pleaded Not guilty, and found againſt him, and 


Damages tared to 200 marks; And now moved in arreſt of 


Judgment, that it is not certainly alledged that the woꝛds were 
ſpoken of the Plaintiff, foz he doth not —— the Defendant 
had communication with any other, of the Plaintiff , oz that it 
was about Execution of his Dffice ; And then the wozds 
being, He did, &c. Non conſtat whether they were ſpoken of 
the Plaintiff , oz that thoſe who ſtood by, knew they were 
ſpoken of the Plaintiff ; Ind then, although the Plaintiff 
now alledgeth that the woꝛds were ſpoken of him, (foz he 
ſaith de præfato Thoma dixit , &c.) Pet Non conſtar that 
the ſtanders by, at the time of the wozds ſpoken , knew oz 
intended them to be ſpoken of the Plaintiff ; otherwiſe the 
Action ltes' not: And the Plaintiſts averment and innuendo 
will not ſerve. Vid. Co. 4. fol. 17. Secondly, becauſe he 
doth not ſay , that after he was Juſtice of Peace he 
weeſted the Law, at. But onely , Thac he did many times 
wreſt the Law , 8&c, Mhich is in time paſt, and might be 
long befoze ; Sed non allocantur ; Foz ag to the firſt, the 
Declaration being, That the Defendant de præfato Thoma 
dixit, &c. 
verment. the ſecond ; they hall be intended to te 
ſpoken in the wozlt part, and in ſcandall of him in 
his Office: UUherefoze it was adjudged fo2 the Plain- 
— ; = Erro thereof being bꝛought, the Judgment was 
affirmed, 


Kent verſus Elwis, in the Exchequer 
Chamber, 


A Won upon the Cale: Whereas one Shepherd was in- 

debted unto him by Bond in 300 1. And fo2 non pay⸗ 
ment thereof ſued a Latitat out of the Kings Bench, 
directed fo the Sheriff of Nottingham to arrelt him, Re⸗ 
turnable at ſuch a day; intending upon his appearance; and 
Bail put in, accoꝛding to the Courſe of the Court, to de- 
clare againſt him: (And ſhews the courſe and cuſtome of 
the Court, That he upon appearance , ſhould put in god 
Bail, that if Judgment were had againſt hem, he Gould 
ſatisfie the · condemnation, oꝛ render his body in Executi⸗ 
on:) That he delivered the UUrit accozdingly to Jobn 
Thornegh Sheriff, who made a Uarrant to the Bailiff 
of the Kings Liberty of Newark , to execute it, which 


— — 
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t is the uſuall courſe; and a ſufficient a- pft 


{: fu. 317 
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Warrant was delivered to one Leighton, Deputy of the 


Lozd Burleigh , Balivi libertatis Domini Regis Wapentagii ſui 

de Newark , who by fozte thereof arreſted the ſaid Shep- 

herd : That the Defendant reſcued him out of the cuſto- 

dy of the ſaid Deputy, and * » and withdꝛew you 
| 
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ſeik to places unknown » whereby he had not any reme⸗ 


dy foz his debt: The Defendant pleaded Not guilcy > and 
found againſt Will, to his Damages of 1801, And ad- 
judged fo2 the Plaintiff ; And Erroz thereof bzought in the 
Exchequer Chamber; Firſt, becauſe the Cuſtome of the 
kings Bench is alledged to be, That if any one Arreſted 
coemẽs {ub cuſtodia Vicecomir. he (hall put in Bail: Which is 
not ſo; Foz he (hall be in cuſtod. Mareſchal. and no Decla- 
ration can be againſt him ſub cuſtod. Vicecomic. Sed non al- 
locatur ; Foz the ſubſtance of the matter is, that he ſued 
out Pꝛoceſs to have him Arreſted foz this Cauſe , and he 
being Arreſted was reſcued ; which is the ground of the A- 
ction: And all which is alledged concerning the Cuſtome, is 
idle, and the chewing thereof hall not hurt him. Decond- 
ly , (whereupon it was chiefly inſiſted ) koz that it is chewn, 
that he was reſcusd from the Deputy of the Bailiff of the 
Franchiſe ; where it ought to have ban alledged, That he 
was reſcued from the Bailiff himſelf , oz from the Sherife 
as 39 H. 6. is: Sed non allocatur ; Foz there is diverſity be- 
tween this Caſe, which is an Action upon his Caſe , where- 
in he hall chew the truth as in rei vericate it is, and not 
as it is upon the return of Reſcuos oz Endictments , which 
lay, that it was done to the Sheriff oz Bailiff him- 
ſelf : And a pzeſident was chewn Paſch. 31 Eliz. rot. 248. be⸗ 
twen Burgh and Appleton Sheriff of Eſſex , where in ſuch 
an Action it was Declared , That the Bailiff of a Liberty 
arreſted the Party , and delivered him to the Sheriffs De- 
puty , and he reſcued him from the Sheriffs Deputy; And 
Judgment given in this Action koz the Plaintiff > which 
was affirmed in a TUrit of Erroz, The third Erroz al⸗ 
ſigned was, becauſe it is alledged that the Loꝛd Bur- 
leigh fuit Ballivus libertatis Domini Regis de Newark; And 
the King cannot have any Liberties ; Foz they are ex⸗ 
tinet when they come to his hands: Sed non allocatur 
Foz the King may have ſuch Liberties by the ſuppzeſſion 
of the Abbeys, (which are not extinct > but revived by 
the Dtatute of 32 H. 8.) oz by ſome other means: And it 
Gall not be intended to be extinct , unleſs it be ſo ſhewon, but 
Gall be ſaid to be (till in eſſe; And the Bailiff of a Liberty 
— _ have a Deputy: UWherefoze the Judgment was af- 
rmed, 


| Dockrey verſus Tanning. 


Deb. upon an Obligation, Conditioned foz the pay- 

ment of 120 l. at the full age of 1. Burges, if it be de⸗ 
manded : The Defendant pleads , that the Plaintiff did not 
demand it after the full age of Burges ; And it was there- 
upon 
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upon Demurred ; And without argument adjudged fo2 5 | 
S_ 2 the bzinging of the Action is a ſufficient des auts ad 
mand iu it leit. 


Sir Richard Buckley verſus Gyllam, 


PR: The Defendant pleaded a Releaſe of Errozs , beari (9) 
Teſte 22 Januar, which was the ſecond day after the day 

Eſſoignes » and befoze the day in full Court: And how this all 

be pleaded as after the day of continuance , oz how he ould 

have advantage of his pleading , was the queſtion upon De⸗ 
murrer, Vid. 21 Ed. 3. 37, 14 H. 4. 14. 21 H. 6, 4. 
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Bowſle verſus Cannington. 


Rror of a Judgment in the Common Bench in Ejectione 
E firmæ: The Erroz aſſigned was; Foz that William 
Browne of Bradfield was returned upon the Ven. fac. and 
Habeas corpora , and William Brown of Metfield who was ano⸗ 
ther perſon, and not returned, was ſwozn ; And upon this Erroꝛ 


aſſigned the Defendant demurred in Law, Et quoad alios 
Errores in recordo, in nullo eſt erratum: And it was moved, 


2, That this was not aſſignable foz Erroz; Fo2 it is againit 


the Recoꝛd, which is, that William Brown of Bradfield was 
returned and lwoꝛn: And although it was alledged; That 
in truth the other William Brown of Metfield was ſwoꝛn, vet 
all the Court held, it not to be aſſignable foꝛ Erroz, a that he is 
Eſtopped to lay the contrary; Foz then every Recoꝛd may be 
bzought in queſtion, upon ſuch ſurmiſe ; Wherefoze without 
argument the Judgmeat was affirmed. 


Sir John Ratcliff verſus Davies, Hill, 
7 Jac, rot. 1217, 


42 ſur Trover and Converſion of an Hatband ſet with 
Pearls and Diamonds: Upon Not guilcy pleaded, a ſpecial 
Uerdict was found; That the Plaintiff was poſſeſſed thereof, 
and pawned it to John Whitlock foz 251, but no certain 
time appointed foz the redemption thereof ; That Whitlock 
being lick, his wife in pꝛelente, and with his allent, deliver- 
ed it to the Defendant, and afterwards he made his ſaid wife 
his Erecutrix, and died, who p2oved the Tull; That the Plain⸗ 
tiff tendꝛed to the (aid Executrix the laid 25 l. who refuſed,and 
afterwards demanded the Yatband of the Defendant , who 
refuſed to deliver it; but converted it to his own ule ; 
Uhereupon , ac. And in this Caſe thx points were mo- 
ved; Firlt , There being no time appointed foz the redem- 
ption ; whether it may be made after the death of him 
to whom it was pavoned , oz ought to be in the lives 
of both the parties: And all the Jultices reſolved , Jt 
may be well made after the death of him to whom it 
was pledxed , but not after the death of —_ — 
pledge 
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Richard Rooke verſus Nicholas Rooke. 


A Sſumpfit : Whereas the Defendant, 10 Febr. 7 Jac. in con- (3) 
T A (ideration he was indebted to the Plaintiff in 40 l. (viz.) Pro Dn 
diverſis dehariorum ſumrmis ei preftic]s, ac pro diverſts gt | - ep on 

eodem Richardo receptis & habitis, & pro quadam pecuniæ ſumma, forte &. : 
by the Plaintiff at the Defendants requeſt, to dne John Amias a«4S : 297: 
ſoluc. foz diet) aſſumed to the Plaintiff, that he would pay. the 
ſaid 40 l. unto him, ante inceptionem proximi itineris of the Plain⸗ 
tiff to London; and alledges in facto, that he uponthe 23 Febr. 
following  incepic iter ſuum ad London, and came thither the 
29. of the lame moneth; yet the Defendant had not paid him 
the laid 40 J. licer ſæpius requiſitus, After non Affumpfir pteaded, 
and Uerdict fo2 the Plaintiff, it was moved in arreſt Dg = 
ment, that the Declaration was not god; Firft, Secaule it is 
not chewn how much he was indebted foz every of the cauſes, 
and ſo it is tw general: Sed non allocatur; Fo2it is not materi- 
al, being that he was indebted ſa much in toto, he needed not to 
thew every particular. "Secondly, Becauſe he doth not chem 
that it was his proximum iter to London; Foz otherwiſe there 
is no cauſe of Action foz the non-payment befoze that * 

n 
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— 
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And although it was alledged, that it ould be ſo intended, be- 
ing in ſo ſhodt a time after the bargain,and no other being chewn; 
yet the Court held, that it was a material exception; Foz the 
duty =_ upon the commencement of his next journey ; And 
therefoze he ought to ſhew it, to enable himſelf to the Action, as 
if the pzomiſe had been, to pay luch a lumme to him who firlt 
comes to Pauls: UWherefoze fo this caule the Declaration was 
held to be ill, and adjudged foz the Defendant. 


Goodyere verſus Ince. 


Rror in the _—_— ;Fo2 that, whereas the Defendant re⸗ 

covered in the Common Bench damages in a debt of 100 1. 
The Plaintiff thereupon had anklegit into the County of Lancaſt. 
which mentioned that another Elegit iſſued befoze into Lond, and 
returned nihil : Ind upon a Teſtacum eſt, it was commanded to 
extend all the G ds and Land, at. Ind thereupon the Dheriff 
returned, That he totz a Leaſe toꝛ years of Tithes,which he de⸗ 
livered to the Plaintiff, ag bona & catalla ſua fo the ſaid Debt. 
The Erroz aſſigned was, becauſe this Wit was with a Teſta- 
tum; whereas there was not any Urit befoze awarded into 
London. The Defendant pleaded thereto, In nullo eſt erratum : 
And it was held to be a manifeſt erroz ; Fo2 although the Noll 
is, that 28 Novemb. 7 Jac. an Elegit was awarded into London, 
and another into Lancaſhire, which was held to be god ( fox he 
might have it into as many Counties as he would) yet becauſe 
it is with a Teſtatum (whereas it appears there was not any 
befoze awarded) it was held to be Erroz ; And a pꝛelident was 
cited to that purpoſe, between Jones and where a Capi- 
as ad ſatisfaciendum was awarded with a Teſtatum, whereas no 
Capias befoze had been awarded; which was reverſed foz this 
cauſe, But then it was moved, whether he Could be reſtoꝛed 
to the Leaſe it ſelf, oꝛ to the value foz which the Sheriff delive- 
red it in Execution (viz. 100 1.) Foz it was alledged that the 
ſale was god, and that afterward it had come into two oz thꝛæ 
hands. But all the Court held, that this ſale chould not bind 
him; Foz there is a difference between this ſale and delivery 


upon an Elegit to the party himſelf, and a ſale to a ſtranger up- 
on a Fieri facias ; Fo; the Fieri facias gives authozity to the She⸗ 


riff to ſell, and to bzing the money into Court; Wherefoze when 
he ſells a term to a ſtranger ; although theExecution be rever- 
ſed, yet he Chall not by virtue thereof, be reſtozed to the term, 
but to the moneys; becaule he comes duly thereto by act in Law; 
But the ſale and delivery of the Leaſe to the party himſelf upon 
an Elegit, is noſale by fozce of the Writ delivered in extent; 
which being reverſed, the party (hall be reſtozed to the term it 
ſelf : Wherefoze the Execution was reverſed, and a Urit of 
Reſticution awarded, 

Aderton 
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Aderton verſus Dunſtar. 


p ror of a Judgment in the Kings Bench, in an Aſſumpſit; (5) 

W he had ſold to the Defendant nineren pieces of 
P2unes, containing 189 hundzed, and 21 pound weight, at the 
rate ot 18 8. 6 d. the hundaed, quæ in toto ſe attingunt to 174 1, 
195. 8 d. That the Defendant in conſideratione inde aſſumed and 
p2omiled to pay unto him at the end of a moneth the ſumme of 
1741. 198. 8 d. And that he had not paid. The Defendant 
pleads Non aſſumpſit, and found againlt hum, and Judgment 
koꝛ the Plaintiff : And it was now aſſigned foꝛ Erroz, that the 
lumme contracted foz was moze than 174 J. 195. 8 d. accozding 
to the rate of 18s. 6 d. the hundzed weight; Foz it amounts to 
id. ob. M0ze, [0 it cannot be a pzomiſe to pay that ſumme: Ind ,, {7 90): 
allthe Juſkices of the Common Bench, and Barons of the Ex- „e 2.9 0 
chequer, held it to be an Erroz ; Fox it is not poſlible to make an , 409. . 
Aſſumpfit to pay that which is not the bargain. HN i 
was alledged, that the pzomiſe peradventure might be foz | 
than what was agreed to be paid upon the bargain (as if | 
had pꝛomiſed to pay 100 l. at lucha day) it had ben god ; vet 
they held, that ſuch an intendment perhaps might be, F 
leſſer lumme is lo pꝛomiſed. But here, when the pzomiſe is to 
pay the ſaid ſumme of 174 J. 19s. 8 d. that refers to that ſumme 
Which is caſt up, which is apparently falſe ; And therefoze the 
pꝛomiſe cannot be in ſuch manner ; And foz that cauſe is a miſ- 
paſion, and the Declaxation ill: Uhereupon the Judgment 
was reverſed, Note, this was upon the firſt motion, without fur- 
ther adviſement, | 


Heynes verſus Sprot. * 


Ction fo2 theſe wozds; Thou waſt in Norwich Gaol for a Rob- 6) 
bery committed upon A. B. The Defendant pleaded Not Hes e. 
aut u 
The King verſus . . . in the Common Bench, Trin. peſt 38 
. $ Jac. rot. 1811. 


(> impedit to the Vicarage of Hunſton in Suſſex, by the (57 
King againſt and the Siſhop, The eaſe was ſuch; 

The King had the Jdvowſon of the Ucarage belonging to ſuch 

a Wannoz, by reaſon of the Mardchip of which be- 
came void during the minozityof the Heir; The Heir ſues Li- 
very; The king pꝛeſents thereto under the Gzeat Deal; And 
aftervoards (without mentioning this firll preſentment) pzelents 
thereto another under the ſeal of the Court of Wards ; The ſe- 
cond Pzeſentee is admitted, inſtituted and induced by the 1 — 


Termino Trinitatis Anno octavo 


#02: 99: 


befoze any notice of the firſt Pꝛeſentment: The King bangs a 
Quare impedit againſt t Pꝛelentæ; and adjudged that it 
lay not: Foz by Coke and Warburron, it was within the diſpo⸗ 
ſing of the Court of Wards, although it were after Livery, 
becauſe it was a Chattel veſted ; And by Coke, The Statute of 
32 H. 8. in equity extends to Advowſon. Allo by Coke and Fo- 
ſter, the ſecond Pꝛeſentment under the Deal of the Court of 
Wards is god; Foz the King may preſent by Paroll. 19 Ed. 3. 
Quare impedit 60. 38 Ed. 3. 3. Foꝛ nothing is granted oz given by 
the Pꝛeſentation; Foꝛ it is but a Commendation oꝛ Declaration 
of the Kings will; which as it may be by Parol!, ſo clearly it 
may be under the Privy Seal. And Coke ſaid, that a Pꝛeſen⸗ 
tation is not to be compared to a Gant, o2 other Caſes, toz that 
is ſingular : And it was ruled in the Caſe of the Dean of Nor- 
wich, where a Pꝛ ſentment was made by the wꝛong name of a 
Coꝛporation, vet it was god: And ik the King hath a Ward,, 


he chall have the Pꝛelentation which fell in the time ok his Ante⸗ 


mo: . 


ftoz, and the Executoꝛ hall not have it. And it was adjudged, 
that it a man pꝛeſents ad Rectoriam, it is as god as it he had 

— — : 2 5 + — e The 

ing hath an Advowlon in Right of t | h becomes 
void ; he may pꝛtſent thereto in Right of 1 And by 
Coke, Warbutton and Foſter, the King may vary in his Pꝛeſen⸗ 
tation, without reciting the founer : And it Call not be void by 
the Dtatute of 6 H. 8. And there it was ſaid, that a Pꝛeſenta⸗ 
tion under the Exchequer Seal was not god. | 


Johnes verſus Lawrence, Trin. 8 Jac. rot. 1130, 


Ebt upon an Obligation of 1000, marks, Conditioned, 
Mhereas the Obligee had pꝛocured from Queen Elizabeth 
Letters of Pzeſentation to the Church of Stretham, and was to 
preſent Lawrence, intending when his ſon John ould be capa⸗ 
ble, to pꝛocure another Preſentation of him tothe ſaid Church; 
if the laid Obligoꝛ within thx moneths after requeſt, upon his 
Pꝛeſentation, Admiſſion, Inſtitution, and Jnduction to the ſaid 
Church, chould reſign his Benefice abſolutely; That then the Ob⸗ 
ligation hall be void. The Defendant pleads, that he was not 
requeſted : Ind Illue joyn?d thereupon, and found foz the Plain⸗ 
tiſt: And moved in arreſt of Judgment, that it appears by the 
Condition ot the Bond, to be a Dimoniacal Contract, and a⸗ 

gainſt Law, and therefoze the Obligation void: Sed non allo- 
catur; Foz there doth not any Dimony appear upon the Condi- 
tion; and fuch a Condition is god enough and lawkull: Where- 
foze it was adjudged fo the Plaintiff. Afterwards a Wat of 
Error upon this Judgement was bzought in the Exchequer 
Thamber, and the puncipal Erro2 inſiſted upon, was, That 
this Condition is againſt Law; Foꝛ it appears upon the — 
tion 


AT — TC, 


— — 
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dition entred, that it was koꝛ Simony; which makes the Obli⸗ 

gation void. But all the Judges of the Common Bench, and 
Barons of the Exchequer held, that the — and Con⸗ Ps 
dition are god enough; Foz a man may bind himlelk to-reſign, /: % 
and it is not unlawfull , but may be upon god and valuable 

reaſons, without any colour of Simony ; as to beobliged to re- 

ſign, if he take a ſecond Benefice ; 02 it he be non-reſident foꝛ the 

ſpace of ſo many moneths ; oꝛ as this caſe is, to reſign upon re⸗ 

queſt, if the Patron will pꝛeſent his ſon thereto when te Could 

be of age capable to take it. But if it had ben averred, that it 

was per colorem S:monii, viz, It he did not ſuffer the Patron 

to enjoy a Leaſe of the Glebe oꝛ Tythes; oꝛ if he did not yay 
ſuch a ſumme of money ; that had been-Dimony , and tis poſ- 

ſible, might have made the Obligation void: But as this Caſe "We 
is, there doth not appear any cauſe to adjudge it to be void eff 74 
foꝛ Dimony : Uherefoze the Judgment was affirmed. 


ä — — — 
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Termino Micaelis, Anno octavo Jac 081 Regis 
in Banco Regis. 


Tolhurſt verſus Brickenden, Trin. 8 Jac. rot. 5, 


A Soma : UhereasS he was in communication with the 
Deiendant to vuy two fat Oxen, and pꝛomiſed to pay fo: 
tyem intra breve tempus 17 1, That the Detendant thereupon al⸗ 
ſumed to deliver them unto hum, and chews, that within tourteen 
dayes he paved 9 l. and was ready to have paid the reſidue; And 
that the Defendant delivered unto him one of yOren,but would 
not deliver the other, t. Upon Non aſſumpſit pleaded, and found 
koꝛ the Plaintiff ; Jt was moved tn arreit of Judgment, That 
the p:omiſe to pay intra breve tempus is uncertain, and is not any 
conlideration at all, and the other thereupon is not bound to keep 
his Oren fo2 hm, but may ſell them to any other; And — 
he offered to pay within fourteen dayes, that is not material; 


And ot that opinion was all the Court: Foz breve tempus is un- 


certain, & non conſtat what time it is; And if there be any cer⸗ 
tainty, it ought to be ſuch a time onely, as he might have a fetch 
his money; and the other is not bound to attend him any longer 
time: TMheretole the declaration that he returned within four- 
teen dares and tendered the mony, is not material. Whereupon 
it was adjudged fo2 the Zetendant. 


Carre verſus Barker. 


Rror 05 a Judgment in the Common Bench; Foꝛ that he 
L. appcared by Atomey # not by Guard an: Whereas he was, 
r ret is an Jnfant, Et hoc paratus eſt verificare prout curia, &c. & 
petit Breve de præ moniend. And was admitted by Rey his Guar- 
d:an to aſſign that foꝛ Erroꝛ: The Defendant pleaded, In nullo eſt 
erratum ; Ind it was now moved, that this aſſignment of Erroꝛ 
was not ſufkictent, becauſe he concludes, Et hoc paratus eſt verifi- 
care prout curia, &c. Mhereaàs he ought not to conclude prout cu- 
ria: But it was god enough being Et hoc paratus eſt, &c. It was 
then moved, That the Urit of Erroꝛ was d ſcontinued, Be- 
cauſe the entry is , Ad quem diem prædictus Carre per Attornat. 
ſuum infraſcript. Where it ought to have ban per cuſtodem ſuum, 
&c. Amd of that opin on were Fennor, Yelverton and Croke, cx- 
reris abſentibus : Mherefoꝛe th? Plaintiff pꝛoſecuted a new Uirit 
or Erro?, 
Booker 
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Booker verſus Evans. 


TG of falſe Jmpziſonment, 4pud le cloſe de Lincols; (3) 
The Defendant juſtifies as Conſtable ne jultifi- 

cation was ill; The Plaintiff takes Jſue, 4e ſoz tort demeſn [ans p 
rzel cauſe, and found fox the Defendant ; Jt was held by all the 4˙⁴⁹ 
Court, although the juſtification were inluſticient; vet, being an 2 7 
Illue and tryed, Judgment chall be againſt the Plainaff { p 22" 
Uherefoze it was adjudged acccoꝛdingly. 


Boulney verſus Curteys, Hill. 7 Jac, rot. 864. 


(© OOvenant: And declares upon an Indenture of bargain # ſale, (4) 
of three Pard-lands in D. Uherein he covenants to matze % - 0: 
further aſſurance, and to do any act 02 acts, dc. as ſhall be de- 
viſed ; And chews, that he demanded of him befoze a Lawyer, 
and tendered a Note of a Fine, comp2ehending , That he would : 
levy a Fine of three Mefſuages, :0o Acres of Land, 40 Acres of 
Medgw, 30 Acres of Paſture; Ind that he required him to ac⸗ 
knowledge it befoze ſuch a Juſtice of Alliſe, and that he had not 
acknowledged it, although he were thereunto requeſted ſuch a 
dayyear and place. The Defendant pleaded, That in the note of 
the Fine, two Meſſuages and two Cottages were compaiſed, 
which were others, and moze then he intended to aſſure ; And 
it was thereupon demurred, and now moved- by Thomas Crew 
to: the Defendant, That the bzeach was not well aſſigned; Firſt, 
becauſe it was not chewn, that any Writ of Covenant was 
bzought, oz depending at the tim? of this requeſt, which ought 
to be Done on his part, otherwiſe no Fine can be levied: And in 
p2oof thereof he relied upon 8 Ed. 4. 20 Ed. 4. 11 H. 4. Se⸗ 
condly, In regard this Fine is tendered of moꝛe then he ought to 
levy, That he is not bound to levy any Fine at all: But the WY 
whole Court to the contrary; Foz as to the firſt, he hath cove= Ho 
nanted to do every act as (hall be requiſite within 12 miles to be ; 
done; And this note of a Fine is an act And whether it be well le⸗ . 3707 
vied o2 to no purpoſe, is not material, he is bound to perfoun it: 
And although the Fine be levied of moꝛe then it ought to be, it 
is not material; Foz of the reſidue the uſe is to the Conulo2 
himlelf ; Wheretoze it was adjudged foz the Plaintitt. 


+ +4 +++ « Verſus Candiſh, 


—— of a Judgment in Treſpaſſe of ATault, Battery and (5 
wounding : Divers Erroꝛs were aſſigned which were over- 
ruled to be no Erro2s;One was aſſigned ore tenus, That the De⸗ 
tendant quoad the Battery and wounding was Not guilty , and 
quoad the aſſault juſtifies ; hy + Illue was joyned, 4 2 tart 

2 


emeaſn, 


Ann a—————— 
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(6) 


4. Hef t 


4 * 


demeaſu, both Iſſues found againſt the Defendant; and foz the 
firſt battery and wounding) 6 d. damages, and fo2 the aſſault 
upon the other Jſue, 1 d. damages, and Judgment given foꝛ 
the Plaintiff accoꝛdingly ; Whereas the Jury ought not to 

ive damages foz the aſſault, becauſe it was included in the 

rſt Illue, ã that being tried this needed not; And in regard they 
found damages ſeverally, it is double damages fo2 one # the 
ſame thing; which ought not to be: Uherefoze it was reverſed. 


Hunſton verſas Cocket. 


7 upon the Statute ok 2 Ed. 6. Foz not ſetting out 
ythes:The Jury find a ſpecial Uerdict, That a Pꝛioꝛ was 
ſeiſed of the advowlon of this parſonage; 24 H. 8. the Church 
being then void, The Biſhop gave him licence to hold it in pꝛoper 
uſes; And that there was not any endowment of the Uicarage: 
And they md the Statute of 4 H. 4. of appꝛopꝛiations, and the 
Statute of 27 H. 8. which gives Paories and Religious hou- 
ſes to the King; And that the King pzeſented the Plaintiff by 
Lapſe, wyo was admitted, inſtituted and induced; And that 
the Defendant did not ſet out his Tythes, Et ſi, &c. The points 
intended were, whether the App2opaation was god, there being 
no endowment of the Uicarage z And whether this Statute, 
being in the affirmative, - (That Vicarages ſhall be endowed ) 
makes all Appopztations void, unleſſe there be a Uicarage 
endowed;And whether an Appꝛopꝛiation by the Biſhops Licence 
without the Kings Licence be gad. But Williams laid, it hath 
been reſolved; That whether appꝛopꝛiations be gud 02 not,camot 
now be called in queſtion, but chall be intended to be god, #toall 
requiſite circumſtantesʒ and — — them to the King, 
and doth not except any mans right, unleſle theirs onely who had 
right at that time; Mhich no Parſon now hath: But this 
Caſe was without argument adjudged foz the Defendant ; Foz 
the Plaintiff claimes per præſentationem Regis ratione lapſus : 
Uhereas it appears, it the King had any title to preſent, it was 
Jure Coronæ, and ſo the preſentment merly void; And it is an 
Admiſſion, Juſtitution, and Jnduction without any pꝛeſent ment; 
Which is meerly void, as it was adjudged between Green and 
Baker, quod vid. Uherefoze foꝛ this cauſe, it appearing 
— Plaintiff had not any title, it was adjudged fo2 the De⸗ 
endant. 


Fountaine verſus Grymes, Mich. 7 Jac. rot. 197. 


Deb. upon an Obligation of 300 l. conditioned fo2 the pay⸗ 

ment of 20 l. per annum, during the Lives of the Plaintiffs 
Wife and Son; The Defendant pleaded the Statute of Uſury, 
and how he came unto the Plaintiff to boxrow of him 120 — 
coꝛding 


= 


9 
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toꝛding ts the rate of 10 l. per 1001; who refuſed to lend the 
ſame, but coꝛruptly offered to deliver 120 l. unto him it he would 
be obliged to pay 20 l. per ann. during his, the Plantiſts wives 
and ſons lives; And thereupon the Defendant entred into the 
ſaid Bond fot ſeturity of the payment of the (aid 20 l. per ann. un 
to them, which is above the rate of 10 l.per cent. And ſo the Bond 
ſuppoſed to be void: TUhereupon it was demurred ; Ind after 
Arguments on both ſides reſolved ; That this (being an abſolute 
bargainin conſideration fo the payment of 20 l. per ann. during 
two lives, and no agreement to have the puntipal money) was EY 
out of the Dtatutes againituſury : But if there had been any p< — 
pꝛoviſion made fox repaiment of the pun ipal, although not er- 
pꝛeſſed within the Bond it had been an uſurious agreement, and 
lending within the laid Statutes. And of this opimon was the 
whole Court, who adjudged it fo2 the Plaintiff. Vid. Co. 5.Rep. 
fol. 69, Burtons C de, & fol. 70.Cleytons Caſe,Statutes 37 H.s, 
cap. 9. & 13 Eliz. cap. 8. 


Marſham verſas Hunter, Trin. 7 Iac. rot. 120; 


Reſpaſs: Upon Demurrer koꝛ Treſpaſs in Straton Heath: (8) 
The cale was; I Copyholderto2 life had Common inthe >, 9: 
Londs walt (as all other the Copyhoiders had by Cuſtome of 3*©* 
that Mannoz;) The Loꝛd grants and confirms the ſaid Copy⸗ 
hold Meſſuage and Land cum perrinentiis to him and his Yeirs : 
Whether this purchaſo2 hall have Common there as the Copy= os 9 
holder had, was the ſole queſtion: And reſolved by all the Court, 
he Could not Foz he hath yis Common by reaſon of the Cu⸗ 
ſtome, which annereth the ſame to his Cuſtomary Eftate;which +: (6: 
being deſtroyed and determined 7 47 Act, in making it a 
Freehold , the Common is alſo yed and determined, and 
cannot continue without ſpecial woꝛds: They allo reſolved , 
That thoſe general wotds, cum pertinentiis, will not ſerve. And 
Williams in his argument mentioned the caſe of one Mr. Shel- 
don in the Common Pleas, who had divers Copyholders that 
had Common in his waſt Lands, who ſederally purchaſed the 
Freehold of their Copyhold Eſtate : And he ſaidzit was adjudg- 
ed, that their Common is thereby deſtroyed ; And a pzeſident 
was cited, 42 & 43 Eliz. rot, 367. in this Court betwixt Forth 
and Ward, where a Copyholder had uſed to take Eſtovers to re⸗ 
pair his hedges ; And the Loꝛd granted unto him the Freehold 
of the Copyhold by the woꝛds of Grant unto Mm, all the Lands 
Tenements and Hereditaments thereto appertainiag , and thereto u- 
ſed and occupied. Pet it was reſolved, he chould not have Com- 
mon in the Land of the Lozd : Do here; Wherefoze it was 
adjudged accoꝛdingly foꝛ the Plaintiff, 


Neale 
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Neale verſus Sheffield, Trin. 8 Iac. rot. 742. 


Ebt upon an Obligation of 14 l. conditioned foꝛ the pay ment 

of 7 1. at the birth of the Plaintifts child : The Defendant 
pleaded; That befoze the birth of the child , it was agreed be- 
twirt the Plaintiff and Delendant; UWhereas the Plaintift was 
to have a load of Lime of the Defendan:s ; foz which he chould 
be indebted unto him; That the Defendant Gould acquit him 
thereof, and accept of that Debt in ſatisfaction of the ſaid Obli- 
gation ; And that the Plaintift ſuch a day, year,and place accept- 
ed of the ſaid load of lime in ſatisfaction of the ſaid Bond; Up- 
on this plea the Plaintiff demurred in Law; And now Yel- 
verton foꝭ the Plaintiff moved two exceptions to this plea ; Firlt, 
that nothing can be taken in ſatisfaction of the 7 l. it being 
not a duty , but a ſumme payable in future, and a contingency. 
But hereof the Court doubted ; Fo2 if one be bound by Bond 
conditioned to pay money when 1. S. comes from beyond ſea, 
this is a debt and duty preſently, and the payment onely Defer- 
red. The ſecond exception was; The Defendant pleaded, That 
the Plaintiff accepted the load of Lime in ſatisfaction of the 
Bond, which cannot be;But it ought to have been pleaded, in 
ſatisfaction of the ſumme mentioned in the condition of the 
Bond; Foz the Bond it ſelf cannot be diſcharged: with- 
out ſpecialty : Ind fo2 this cauſe , all the Court held the 
=_ to be ill; And therefoze adjudged fo2 the Plain⸗ 
tiff. 


Odell verſus Moreton, Mich. 7 Iac, rot. 539. 


| of a Jndgment in Durham in an Eject. firmæ of. a Cole- 
mine: The Erroz aſligned was; That the Defendant was ad- 
mitted to plead by Attozney, being within age at the time of the 
pleading; Ind Illue thereupon, and found foz the Plaintiff; And 
now Erroꝛ being bzought,it was moved, t t the UUirit was not 
good; foꝛ, It recited the Erroꝛ to be in the Kecozd of a Judgment 
befoze theBiſhop and eight others therin named a wheras by the 
Reco2d removed, it appears to be befoze nine Juſtices, viz. Sir 
Henry Linley , who was not mentioned in the Writ of Erro to 
be anyof them befoze whom theJudgment was given,#others: 
And koꝛ this cauſe, it was urged at the Bar, that the Recoꝛd 
was not well removed, and then they had no authozity to 
p2oceed. But it was thereto anſwered ; That in regard it 
was befoze nine, it was befoze eight, ſo as there is not 
any falſity therein: But not e converſo ; And in poof 
thereof was cited 31 Al, pl. f. and the Earl of Leice- 
ſters cale in Plowd. Comment. But all the Court concei⸗ 
ved , that the Recozd could not be eramined upon A 
Irt 


JacosB1 Regis in Banco Regis. 255 


— — — 
— f—ͤ— 


CUrit of Erro2 ; But there ought to have been a new Urit of 

Erroꝛ de recordo quod coram vobis reſidet; as it hath been ruled 

where the Wnt of Erro2 was befoze Dir James Dier & ſociis 

ſuis: It being befoze Sir Anthony Browne, was not god: Allo, 

upon veiw of the Recoꝛd, it appears, that the UUrit of Erroꝛ 

was directed to the Biſhop and eight others, to remove the 

Recozd of a Judgment, ac. And eight of them onely certified 

the Recozd, and not the ninth; noꝛ Doth it appear, that he was ol 139: 
dead oꝛ removed: And koz this caule alſo the Wirit was held 357 
to be ill. Vid. 28 H. 6. 11. 


Afh verſus Brudnel. 


„* upon the Caſe ; Foz that he toze off the ſeal ot a Ded (11) 
whereby John Aſh granted unto him, unum annualem reddi- 

tum ſive annuitatem of 101, During his life: Not guilty being 
pleaded, and found foz the Plaintiff ; Jt was moved in arrelt 

of Judgment , Firſt, becauſe he doth not chew whether it were 

an Annuity, oꝛ a Rent iſſuing out of the Land. Decoadly, be- 

cauſe he doth not Chew, that it was the ſeal of the grantoꝛ; Foz 

it is ſigillum eidem annexat. and he doth not ſay, the ſeal of the 

ſame ed, noz the ſeal of the ſaid John Aſh; Alo, ſets, foꝛth >; 20+ 
that by reaſon thereof the Derd lolt its fozce, no2 that he loſt 

the Annuity, ſo as he chews not any ground foꝛ the Action. But 
notwithſtanding theſe and other exceptions , Jt was adjudged 

fo the Plaintiff, 


Gybſon verſus Harbotle., Paſch. 
7 lac. rot. 93. 


Diebe by an Executoꝛ: The Defendant pleaded a releaſe of the (1: 
Teſtator made unto himſelf ; And upon Non eſt factum 

pleaded, and found againſt him, and Judgment in Miſericordia, v: S: C A 
Erro2 thereupon was b2ought ; becauſe it ought to have been a 

capiatur z Fo2 that he pleaded a falſe Ped, Vid, 33 H. 6. 54. 

3 Ed, 6. Dy. 67. | 


Gomerſall verſas Wayts. 


Ction ſur Trover: The defendant pleaded,that he twk them as . 

Bailiff of the King foz Diſtreſſes upon a Plaint in curia Ma- Map 25 
nerũ and lold them : And it was thereupon Demurred, and ad- v. N a0 C. lin a 
judged null; Foz upon a Diſtringas, the Cattle chall not be e 1g 4 
om in a Court Baron, althoughit were iy the Kings 


Cottons 


(14) 


1- 2 146: 


3. ½ K. 
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Cottons Caſe. 


{Emy Williams having ſued Hugh ap Owen ap Lloyd, foz 
a Debt of 55 l. he being infozced to put in ſpectal Bail, 
ene Henry Cotton became one of his Bail, and twk upon him 
tije name of Thomas Cotton of Reading in the County of Berks, 
(who was a freeyolder of god eſtate,) and ſo had done in di⸗ 
Lers other Actions, and gave alwayes the name of Tho- 
mas Cotton who was his bzother, foꝛ Bail; And now the 
Plaintiff having recovered against the pancipall, and ſu- 
ea two Scire facias àgainſt the Bail, and having Judg- 
ment and Execution awarded againſt him, and taken rhere- 
upen, he complained of all this pzactice to the Court, and 
p20ved by divers witneſſes , that he was not at London at 
the time cf the Bau taking; Ind it was confeſſed by the 
Dekenbant, and thoſe who pzocured the Bail > That 
Henry Cotton put in the Bail: Whereupon this matter be- 
ing Diſcloſed , to2 that it was done in deceit of the Court, 
it was awarded that a vacate Gould be made of that 
Bail quoad him, and of the Judgment in the Scire facias ; 


And Manne Gewed a pꝛeſident to the Court where it was ſo ad- 


judged. 8 


Dowglas verſus Kendall, Mich. 
7 Jac, rot. 356. 


T Refpals: Fo2 taking and carrying away zo Loads of 
Tyoms of the by him cut down, and lying upon his 
land at Chippingwarden, ina place called the Common waſte ; 
The Defendant Juſtifies , becauſe place where is an 
Atte, and that he is leiſed in Fe of a Weſſuage and the 
Acres of Land in Chippingwarden afozeſaid ; And that he and 
ail whole Eftate it was, ac. have uſed from time to time to 
cut down and take omnes ſpinas creſcentes upon the ſaid 
place „ to expend in the ſaid Houſe, 02 about the ſaid 
Lamds as pertaining to the laid houſe and Lands: And ſo 
Juſtities  #, The Plaintiff chews, That Sir Richard Sal- 
::ngiton Has ſeiled in Fee of the Mannoz of Chipping warden, 
Whereok the place where, #c, is parcell, and granted Licence 


-* .. ,-, unto him to tate the Thozns ; whereupon he cut them down, 


and the Defendant afterwards tok them: And upon this 
Plea it was Demurred; Ind after argument at the Bar, 
adjudged foz the Defendant ; Foꝛ as this Caſe is, the Loꝛd 
may not cut down any Thozns , no2 licente any other 
to cut tizem down; Foz the Defendant pꝛeſcribeth to have 
all the Thoms growing upon that place; Ind this pꝛeſcri⸗ 
pticn excludes the Loꝛd to take any Thozns there; But if he 

had 
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had claimed Common of Eftovers onely, then if the Loꝛd had 
tirit cut down the thoꝛns, the Commoner might not take 
them; and if he had cut down all the thoꝛns, the Commaner 


migyt have had an Aſliſe ; But here, he pꝛeſcribes to have all, 490 


which is admitted by the replicaticn, and is well enough; 
And ſo hath been reſolved in one Kenricks Caſe , That one may 
pꝛeſcribe to have the ſole paſturage in ſuch a place, frem ſuch a 
time to ſuch a time, againſt the owner of the ſoyle, who ſhall not 
m?ddle therewith during time: Jt was alſo held, although he 
doth not pꝛelcribe, That it was an ancient hoikſe to which, at. 
yet it is god enough; And lo ts Þ uſual pꝛeſcription foꝛ Common, 
— _ be lo intended; Uherefo2e it was adjudged foꝛ the 
endant. 


Smith verſus Johns. 


A lum pſit: Ind declares; UWhereas Paul Southard de miſed 
« unto him a Legacy of 7 l. and made his Waite his Exetu⸗ 
trix; Ind the Detendant married with her, and had divers 
Gods of the Teſtatozs in his hand; That the Defendant in 
conſideration the Plaintiff would fozbear to ſue him foz that 
Legacy, pꝛomiſed to pay it; Ind alledgeth in facto, That he foꝛ⸗ 
bare to ſue him, #. The Dedendant pleaded, That his Ute 
was dead betoze this pꝛomiſe ſuppoſed to be made: Mhere⸗ 
upon it was demurred ; Ind afterwards upon a motion adjud- 
ged toꝛ the Detendant, toʒ theUTute being dead, he is not charge- 
able: Ind although it were alledged; that he had Goods in his 
hands, yet it is not hewn how he had them, and he is thereby li⸗ 
able to the Executoꝛ oꝛ Aminiſtratoꝛ foꝛ them: Uherefoze, Ac. 


Berte block verſus Michel, Trin. 7 Jac. rot. 1050 or 1650, 


Sſumpſit: UWhereas Thomas Lo2d Burgh, 1 Apr. 39 Eliz.was 

poſſeiſed of divers Gwds and Chattles, (viz.) of a pillar of 
Gold, ac. Er inter alia de uno Anglice Abilement of Gold, &c. 
ad valentiam 500 1. And pledged and delivered them the ſame 
day and year to the Plaintiff foz 4001, And whereas the ſaid 
Lo2d Burgh was indebted unto him in 25 l. fo2 Dilver-plate 
which he (old and delivered tothe Lady Frances, Mike of the ſaid 
Lo2d Burgh; And that he being ſo indebted died: That the De⸗ 
fendant the ninth of May 40 Eliz. in conſideration the Plaintiff 
would at the Defendants requeſt deliver tothe ſaid Lady Burgh 
being a Widow theſatd Gods and Chattles, adtunc exiſtens ad 
valentiam 500 l. pledged unto him ut præfertur, foz 403 l. 68. 
8 d. by the Defendant to be paid, aſſumed that he would pay to 
the Plaintiff the 25 l. when he Gould be rcqueſted; And al⸗ 
ledgeth in facto, That he, the ſaid 9 May 40 Eliz. at the Defen- 
dants requeſt, upon the payment 2 * ſaid 403 l. 6 8. 8 d. de⸗ 


livered 
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livered to the laid Lady Burgh the ſaid Gods and Chatties ſo 
pledged unto him; And that ß Deteadant, licet ſuch a day he 
was requeſted, had not paid the ſaid 251. Alter Non aſſumpfit 
pleaded, and found fo2 tte Plaintiff, it was moved in arrelt of 
Judoment ; Firſt, becauſe there is a blank left foꝛ one parcel 
of the Gods, althoughit is Anglice an Abilement of gold, yet 
it is not god; Fox it is parcel of the conſideration, which ought 
to be certainly alledged : Sed non allocatur; Foꝛ it was ſaid by 
the Court, that it was but an inducement to the Action; But 
it was reſolved, that it could not be amended, being after ver⸗ 
dict, (although it was ſo p2ayed, ) becauſe it was ſaid that it 
was but a detault of the Clerk to cmit the Latine woꝛd, leaving 
a ſpace fo2 it. Note, that aftewards by award it was amended. 
Decondly, it was moved that the conſideration was not god, 
becaule the Declaration is, in regard the Loꝛd Burgh was en- 
debted unto Him in 25 1. fo2 plate ſold and Delivered to his 
Feme to his ule; but it is not averred, that the B agreed 
thereto, oꝛ that it came to his uſe ; Sed non allocarur ; Fo2 it is 


* neceſſarily to be intended. Thirdly, the declaration is not god, 


3 TT 
tended to be of the ſame value. Fourthly, That the pledging be⸗ 


becauſe it is not averred, that they were of the value of 500 l. 
at the time of the delivery of them to the Lady Burgh; Foz that 
is the pꝛincipal part of the conſideration ; Sed non allocatur ; Foz 
being delivered the ſame day of the Aſſumpſit, they chall be in- 


ing fo2 400 l. and the Gods alledged to be of the value of 
500 |, The delivery of them foꝛ 403 l. was held to be a god con- 
ſideration ; UWherefoze it was adjudged fo2 the Plaintiff. Note, 
that a Writ of Error was brought upon this Judgment, and the ſame 
matters aſſigned for Error ; and the Judgment affirmed. 


Llewelyn verſus Williams,Phillips and Morgan, Trin. 8 Jac, rot. 150, 


Jectione firmæ: Df a Leaſe made the 12 Decemb. Habendum 

à primo die; Upon Not guilty pleaded, the Jury found a 
Leale made in hzc verba, which was dated the firſt of Decemb. 
Habend.trom hencetorth,but delivered the x2 Decemb.UWhether 
were acco2ding to the declaration, was the queſtion ; Foz it was 


- objected, That from the day of the date, and from henceforth are 


ſeveral commencements ; Foz the one begins upon the day it was 
ſealed, the other the day after. But it was reſolved by the Court, 
That they are both one, being a computation of time from þ time 
paſt, and both all be pleaded to begin from the day of the date 
when the Leaſe is afterward ſealed another day; But if he de⸗ 
clares of a Leaſe of the firſt of Decemb. Habendum a die datus , 
the Ejectment cannot be alledged the ſame day.But if the Leaſe 
be made the firſt of Decemb.Habend. henceforth,theEjectment may 
be alledged the ſame day: Uherefoze it was adjudged acco2- 
dingly, Vid. ante Mich. 4 Jac, Osborn verſus Ryder. | 
Aylot 


[] ACO8S1 Regis in Banco Regis. 


255 


Aylor verſus Chep. 
6 7 mms Upon Demutrer the Caſe was; One deviſeth 


his Lands to his two ſons, and the Years of their bodies: 


And ſaith, that his Executoꝛ (all have them unten chey come to 
their ſeveral ages of twenty one years. The one attains to the 


them : Ind that the ſur vivoꝛ ſhould hold place foꝛ the Freehold ; 
which cannot be, if they chould have ſeveral commencements, 
and that the Erecutoz chould hold them until they both come 


of full age: Ind of this opinion was Williams; But the o- ,. 7 cr 1. 


e199: 
7:89 


ther four Juſtices, e contra; Foꝝ the woꝛds being, until they ac- 
compliſh their ſeveral ages; that is, reddendo fingula fingulis, 


when either of them came to the age of. twenty one years, he te 
iden habe h and yet the Joynt- : t 190: a 


uld then have his part and polſleſſign ; | 
evan ul hold place ; — tas adjudged toz the 
intiff. b 


dz 
The King verſus Stanton, Miche 4 Jac. rot. 


0, | 
92 Warranto : Foꝛ claiming a Let and Court Baron from 
thi werks to thare werks, infra Manerium de Warfield, & de 
Wargrave, and to have bona & catalla felonum, and divers other 
Liberties : Ye diſclaims in all, befdes the having of a Court 
Baron within his Mannoꝛ of Warfield ; And thereto he ſaith, 
that Sir Henry Nevill was ſeiſed in Fee of the Mannoꝛ of War- 
field, whereof the Manno2 of Newname, the 2 of La, 
and the Mannoꝛ of Aylwards, within the ſaid Mannoꝛ of War- 
held were parcel, and demiſed and demiſable, time whereof, ac. 
in fee, by Copy at the will of the Loꝛd, acco2ding to the cuſtom 
of the anno: of Warfield : And that the Mannoꝛ of Newname 
is known, and time whereof, #c. had ben known as well by 
the name of the Mannoꝛ of Newname, as by the name of a 
Meſſuage, and ſeven acres of cuſtomary Land, and 20 s. Rent; 
and by that name was demiſed by Copy: And that Sir Henry 
Nevill 18 Eliz. granted it by Copy to the Defendant in Fe, by 
the name of a uage, Ic. ac ratione & virtute prædictorum, he 
held a Court Baron, and claimed from thzze wens to the 
werks tanquam pertinent, &c. The like Title he made foz the o⸗ 
ther two Wannozs : And it was thereupon demurred. Firſt, Jt 
was moved, whether a Quo Warranto Did. lie of a Court Ba- 
ron ; For it is incident to the Mannoz, and is not any Liberty 
which the King can have diſtinct from the Mannoꝛ; and being of 
common right, the King cannot have a Quo Warcanto thereof ; 
And of that opinion was Fleming, Chief Juſtice. Fenner doubted 
thereof ; But Yelverton, 1 11 Croke held, that a 1 
2 A 
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of twenty one years; And whether he might enter oz no, was the 9492: aa 
queſtion: Foꝛ it was objected, that it was a joynt Eſtate unto 
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(21) 


28 
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Warranto well lies; Foꝛ it is matter of Bight to hold Courts, 
and to adminiſter Juſtice, and to hold Pleas , and to dꝛaw 
Aſſemblies of men together, and to ſwear Ofticers ; which 
if any doth without Right, he is to render an account there- 
ok: And therefoze a Quo Warranco lies, to ſhew by what Ti- 
gle he holds it. But if he there intitles himſelf to the Man⸗ 
no2, then he needs not to ew that he is to have a Court Ba⸗ 
ron; foz that is incident thereto, 17 Ed. 2. Quo Warrant. Coke 
3. fol. 138, 141. And here the Judgment is not, that the King 
all ſeiſe ; becauſe it is not any ſuch Franchile as the Ring 
may have; but it is, that the Defendant ſhall be ouſted of 
that Liberty, as 15 Ed.4.7. is, And lo it was cited to be 
adjudged in Chadwells Caſe, foz the Mannoꝛ of Exon. But 
they all held, that a Copyholder cannot hold a Court Ba- 
ron, to have Fozfeitures, and hold Pleas in a Uirit of Right; 
Foꝛ it is Oppoſitum in objecto, that a Tenant at will Could 
hold a Court. But Fleming ſaid . that a Copyholder perad- 
venture, if it had been well pleaded , might have a Court 
to admit other Copyholders there. But the other Juſtices de- 
nied it; Fo2 a Tenant at will cannot grant an Eltate to ano- 
ther : — it was adjudgcd foꝛ the King, that he ſhould 
be ouſted, ; 


Wood ver ſus Ingerſole, Paſc, 7 Jac. rot, 155. 


the h 
eldeſt ſon, and the Plaintiff-claiming under the ſaid Edward 
and William , the yo ſons. And after Argument at 
the Bar, Fleming Chief Juſtice ſaid , that he conceived it 
might veſt in the two younger ſons by way of Remainder :; 
And theſe wo2ds , That every one ſhall be Heir to the other, 
Tant amounts, and implies that every one ſhall have it af- 
ter the other; Foꝛ although the Fræ⸗hold Eftate of the eldeſt 
ſon ſhall be dꝛowned by the deſcent of the Fee ; ret it was not 
ſv dꝛowned, but that by his death the ſurviving ſons ſhould 
have it fo2 their lives, by this Limitation, and the intent of 
the Will; whereof ſuch conſtruction is to be made to uphold 
it, ik -poſſible may be. But all the Juſtices beſides Fleming 
were of opinion, Jn regard nothing but a Frehold * 

y 
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by the Deviſe, the Keberſion in Fee deſcending upon the eldeſt; 
had dꝛowned that Eſtate ; And that his death afterwards could 
not revive and veſt the Remainder in William and Edward: 


TUheretoze it was adjudged foz the Plaintiff, 


Dobſon werſns Keys, Trin. 7 Jac, rot. 


— — — 


Die. upon an Obligation of 10 J. dated 23 January, 1608. (22) 

The Defendant demands oyer thereof ; which was entred „ 1957 
in hæc verba; Noverint univerſi per przſentes me Keys reneri 4 
& firmiter obligart Willielmo Dobſon in debcem libris bent & fide- 
liter ſolvend. dat. tres viginti dies Januarii, Anno Regis Jacobi 
Angliz 42. & Scotiæ 6. & Anno Domini, 1608, And it was 
ſigned Robert Keys. And it was demurred, whether it were a 
god Bond, and whether the Declaration is well warranted 
thereby: And adjudged to be god; Foz it is but falſe Latine, 
which hall not make void a Bond; and the date is impoſſible, « ag4s : 147: 
as to the year of the King ; but the year of the Loꝛd, and the >: 50: 135: a: 
day of the moneth ſukficeth : And the name of the Obligoz ſub⸗ 1 
ſcribed, is ſufficient , though there be a blank oz blot foz his 0 Gab. 
Chailtian name in the Bond: TUherefoze it was adjudged oz f. ©7 
the Plaintiff, 


Ward verſus Ellayn, Paſc.s Jac. rot. 166, 


E Rror of a Judgment in an inferiour Court: The Errozal- (23) 

*— {igned was; Bzcaule the firſt Pꝛoteſs was a Capias, where %% vod. 
it ought to have been a Dummons ; And it was theretoze re⸗/ 9 
verſed, 


Hawkins verſus Moore. 


Econ. firmæ: By the Leſſe of Dir Henry Brown, againſt (24) 
the Defendant, Leſſio of the Counteſs of Pembroke, of Lands 7 * 407 

in Kʒillington, and two other Villages. The Defendant pleaded 9. Kees 630: 
Not guilty; and at the Niſi prius pleaded, that the Plaintutf pile 
darraine comtinuance,entred a Cloſe parcell przmiſlorum, and pt 303: 
him erpelled : Ind it was therenpondemurred; And the Cauſe 
was; Fo? that ye doth not Declare in whichef the Willages the 
Cloſes lay. Ind now Yelvert6n (before the Plea was made).mo- 
ved the Juſtices at Serjeancs Inne iu Fleet · ſtueat; whether this 
Plea were reteivable: And they all held that it was; Foz ut is 
matter #» fa, and peremptozy to him who pleads it. And al⸗ 
though it was objected, that thereby all Trials may be Raid, 
yer it was ſaid, that as a Reitaſs os matter: ot Dar may be 
pleaded, and is receivable, ſo may tihis Plea: at the diſcretion of 

e Juſtices, if they perceive any verity thin. Decondly, 
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(25) 
ail 4 Pg : 


tificate of it with the Poſtea, may ſuffer amendment thereof, 
as was inſtantly pzayed ; But they all held, that he ought not 
to ſuffer any amendment thereof ; Foz his Authozity is but to 
receive the Plea , which being tended at the Aſſiſes , du⸗ 
ring the time of the Alliles might have ben amended ; and 
the Plaintiff ought not to have replied thereto ; But after 
the Iſſiſes paſt, his authouty is determined. Uherefoze accoz- 
ding to that opinion he certified the Plea, with the Poſtea, into 
the Exchequer, where the Action was bought : And there the 
Plaintiff do murred upon this Plea ; which being entred, was 
argued the ſame Term: And toz that cauſe it was held, that 


the Plea was ill in ſubſtance ; Foꝛ it is uncertain, and there can⸗ 


not be any trial foꝛ the want of the places: UWherefoze it was 
/adjudged fot the Plaintiff, 


Grymes verſus Shack. 


Fo ſur Trover and Converſion, of one hundzed Musk⸗ 
cats, and ſixty Monkeys: The Defendant pleads Not guil- 
ty, and found againſt him: And it was moved in arreſt of Judg- 
ment, that an Action lay not, becauſe he doth not chew, that 
they were tame 02 reclaimed; as 12 H 8. and 14 Eliz, Dy. foꝛ 
a Hawk : Sed non allocatur; Foz they be Merchandiſe, and va⸗ 
luable. And ſo it is of an Action foꝛ a Parrot: Uherefoze it 
was adjudged fo2 the Plaintiff, 


Rogers verſus Head. 


A Sfumphir: Whereas the Defendant is a common Carrier 
from London to Leatherhead in the County of Kent & retror- 
ſum : And he delivered unto him 3 l. to be delivered at the Black- 
boy in Southwark; that the Defendant in conſideratione præ- 
miſſorum, and fo2 that the Plaintiff did undertake rationabili- 
liter to content him foz the carriage, pꝛomiſed ſafely to convey it 
thither, and to deliver it at the ſatd ſign to the Plaintiff; And in 
facto ſaith, he hath not done it: The Defendant pleads Non aſ- 
ſumpſic, ànd found againſt him: And it was now moved in ar⸗ 
relt of Judgment, that the Declaration was not ſufficient to 
maintain the Action; Firſt, Becauſe he doth not chew, that he 
was a common Carrier at the time of the delivery, but that 
he now ts: And unleſs he were a common Carrier, he cannot 
charge hm but by a ſpectal Action; But here he chargeth 
him upon his pꝛomiſe; wherekoze it is not ſufficient ; Foz 
the Conſideration that he would rationabilicer content Him 
koꝛ the carrtage, not pzomiſing any certain ſumme , being 
uncertain, is void; as primo Mariæ Dy. to ſell ſo many Trees 
as may realonably.be ſpared, is a void Contract: Sed non al- 
locatur 3 Foz the conſideration is ſufficient, becauſe a Carrier 
may 
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may demand as much as is reaſonavle, and the other is tound 7 >>: 


to pay it; And it is the uſual courſe , to appoint a Tayloz ta 
make a garment, oꝛ a Smith to oe his hozſe, and that he will 
content him, luch a contract is god enough; And it hath ben 
adjudged in this Court tetween That it one 
p2cmile ſo much fo2 his Tabling as it Call be reaſonably 
wo2th, with an aver ment that he ſo many weks Tabled with 
him > which is wozth lo much every week , it is god enough; 
So in the puncipall Caſe it wag adjudged, that the Iction lay 
upon that pꝛemiſe, but not becauſe he was a Common 
Carrier. 


Sir William Wrey werſus Veſper. 


AC tion upon the Caſe ; Uhereas the Maioꝛ and — — 
of Liskarrel in the County of, c. were ſeiſed in Fee of tha 


water⸗mills in Liskarrell prædict. And that the ſaid Waivz and 
Burgeſles, and all thoſe, ac. inthe ſaid mills foꝛ them, their 
Tenants and Farmozs; time whereof,#c. have had their water⸗ 
courſes runmng from a place called Hederbridge, in parochia de 
Liskarrel prædict. uſq; the ſaid mills , to ſerve them with water 
to grind Cozn ; And that ſuch a day and year they demiſed un- 
to him the ſaid mills foz 21 years; And that he being lo poſſeſ- 
ſed, the Pefendant 1 Octob. 5 Jac, apud Liskarrel prædict. be⸗ 
tween Hederbridge atozeſaid ᷑ the mills , in a Cloſe wherein the 
mills are erected,and where the watercourſe uſed to run, digged 
a trench, and diverted the (aid courſe ot water, whereby it came 
to paſs, whereas he uſed to grind every werk zo quarters of 
Com, he could now grind, but onely ten quarters, c. The De⸗ 
fendant pleaded Nor guilty, and found againſt him: And it was 
now moved in arreſtof Judgment, Firlt, that the pzeſcription 
is not god; Foꝛ that it is foz them, their Tenants and Farmoꝛs, 
and he doth not ſay eorund. molendinorum: Sed non allocatur; 
Foz it is to be ſo intended, and not that he was Farm3z 
of any other thing. Decondly, that the Venue was from the 
Ul of Liskarrel, where it ought to have ban from the Pariſh oc 
Lis karrelʒ foʒ the watercourſe is alledged to be currant from the 
place called Hederbridge in parochia de L. prædict. and the itop- 
ping is between Hederbridge and the mill 

tur ; foꝛ the Pariſh of L. and the Uill of L. are intended to 
be all one, aud Hederbridge is but a place known, and no 
_ by intendment: Mherekoꝛe it was adjuged fo2 the Plain- 

iff, * | 


Ofley verſus Sir Baptiſt Hicks, 
O venant upon an Jndenture dated the ninthof Ob. 38 E. 
wherein was recited ; Whereas by Jndenture of Charter- 
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Sarcy dated 8 Sepremb.38 Elz. betwen the Plaintiff and Franc 


Cherry; The Plaintiff having hired of hum a ſhip , to2 a voy- 
age to Dantzick foꝛ Cozn ; Upon taking the (ip,it was agrad 
between them, that the ſhip Gould be laden with Cozn, to 
Dantzick, and to [ail to Ligorn Now by the ſaid Inden⸗ 
ture, upon conſideration the Plaintiff had agred that the Deten⸗ 
dant chould have the moity of the Coꝛn quod tunc tuir,02 After- 
wards ſhould be laden in the ip in the ſaid voyage, the De- 
fendant p2onuſed to pay the morty of the money fo2 rye (aid Com 
quod tunc tuit, 02 afterwards (ould be laden, c. Ind alledgeth 
in facto, That upon the ninth of Octob. 38 Eliz. the ſhip was la- 
den with 60 Laſts of Coꝛn; And foꝛ not periozmance of this co- 
venant bꝛought the Action: The Defendant pleaded , that the 
Ded was ſealed and delibered the 28 Octob. 38 Elz. Et quod 
adtunc vel poſtea there was not any Coꝛn laden there; and tra- 
verleth the delivery thereof 9 Octob. oz at any time after- 


6: wards befoze the 28 Odtob. 38 Eliz. And it was thereupon De- 


murred ; Ind argued by Yelverton, that the plea is not god to 
traverſe the time of the delivery; Foz if there were Cozn in it 
9 of Octob. which was the date of the Ped, he ought to 
anſwer thereto, and ſatistie foꝛ it, although it was not laden 28 
Octob. 38 Eliz.(Foz the truth is, the Cozn was call away be- 
tween the ninth and 28 of Octob.) Foz that hath reference to the 
date of the dad, as to their agreement;eſpecially when two times 
are mentioned in the Died, and all the Covenants are referred to 
the time of the agreement; And foz pz2oof thereof he relied upon 
32 H. 6. 16. But againlt that it was argued and ſo reſolved by 
all the Court; That in regard he declares upon a Peed dated 
9 Octob. 38 Eliz. It Call be always intended to be de- 
livered, and to have his Cflence at that time, and at no other; 
and if he would afterward confeſs it to be delivered at any o⸗ 
ther time, it is a departure from his Declaration, as 5 H. 7. 27. 
primo Eliz. Dy. 167. 1 H. 6. 4. & Coke lib, 5. fol. 1. And the 
woꝛds of the Dad, That he ſhould pay for the Corn then laden, or 
afterward to be laden therein; This wo2d tunc, is referred to the 
time of the Ellence of the Deed, by the delivery, a not tothe date: 
Fo: if it were delivered ten moneths after the date, he chould not 
have any benefit of the Cozn laden, and ſpent, oz ſold befoze the 
time of the delivery; Therefoze he hall not be charged with it 
toꝛ the time befoze the delivery: And Fleming ſaid, if one Cove- 
vants that I. S. hall have all his tres now ſtanding , tit refers 
to the tres ſtanding at the time of the delivery; And it any be 


kelled after the date, and befoze the delivery, he hath not any re- 


- medy foꝛ them: UUherefoze the plea and the traverſe are god: 
And it was adjudged fo2 the Defendant, Vid. Dy. 221. 307. & 
Plowd. Adams & Wrothſleys Cafe; Ad tunc in tenura Wilcocks. 


Haywarc 


—— — 
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Hay ward verſus Hayward. 


Rror of a Judgment in the Common Beuth: The Erro2 aſ- (29) 
(igned was; Foꝛ that the Deiendant being an Attozney in 
the Common Bench, and ſued by Bill, appeared, and pleaded in 
pꝛoper perſon ; And being at J\ſue, Tie Lieco2d ot tie Niſi prius 
Was, Quod tam prædict. le Plaintiff, quam Defendens, appeared per 
Attornatos infranoniinatos ; And che verdict paſſed foꝛ the Plain- 
tiff, and Judgment fo2 him; UUiyereas the Delendant could not 
appear per Attornatum infranominatum, There being no Attozney 
in the Kecozd fo2 him; And that was held to be an Erroꝛ, it the 
Keco2d was ſo; Becauſe the parties ought to appear in perſon, 
oꝛ by Attoꝛney, where the Inqueſt is to be taken by default: But 
the truth was, the Defendant appearing in p2oper perſon, , /\- 2597 
It being but a miſentry of the Clerk; Jt was therefoze awarded 4 
to be amended, and the Judgment atkimtd. 


William Lewſon verſus Kir ke, in the Exchequer, 


A Con upon the Cale: UUhereas the Plaintiff is, and foz (zo)  - _ 4. 
20 years laſt paſt was, a Citizen and Merchant of London, FUS 65. 
uling traſtique into the parts beyond Sea; And the 20 May 32 
Eliz. tk his journey trom London in partes tranſmarinas to mer⸗ 
chandiſe, and the lame 20 April 32 Eliz. apud London in the pa⸗ 
rich of Aldermanbury in Ward. de Cripplegate, did truſt and ap- 
point the 2efendant as his ſervant to receive in his abſence,and 
when he ould be in his journey, all merchandiſes of the Plain⸗ 
tits to the Plaintiffs own uſe, oꝛ what by way of merchandiſe 
Gould be bzought from beyond ſeas; oꝛ conſigned unto him, and 
to pay the cuſtomes and ſabſidies ko2 them due o2 payable, and 
to diſpoſe and convert them to the uſe of the Plaintiff ; Ind 
that the ſame day he took his journey accozdingly; And that 
- 9 = 32 Eliz. in his abſence twenty peices of Uelvet 
the value of 800 l. were conſigned by one Martin Billingſley 
his Factoz, being in Scoade beyond Dea, to be delivered in 
England , which by way of merchandiſe were bzought into 
England, to a Poꝛzt of London in the Pariſh of Saint Pe- 
ters juxta Pauls Wharfe in the Pariſh of Queenhithe , in a 
Ship called the Dolphin: That the Defendant having no⸗ 
tice thereof, and knowing that ſubſidue was due to the 
Quen foz them; And if they were landed, the ſubſidue not 


* 


paid 02 agred foꝛ ; That they thereby were fozfeited , and 
might be ſeiſed; The Defendant intending to deceive the 
Queen of her ſubſidie, and notwithftanding to deduct the al- 
lowance from the Plaintiff of ſo much as ſhould be due foꝛ the 
ſudſidie, as if it had been paid, the ſaid 9 Apr. 32 Eliz. in 
the ſaid Pariſh of Saint Peters, and Uard of Queenhithe; 

Mm cauſed 


— 
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cauſed the laid gods to be unladen, and put to land, the ſubſidy 
foꝛ them due being not pay ed, noꝛ the Collecto2 agred with, fc. 
AUhereby the ſaid gods were foꝛteited to the Queen , and then 
ano there ſeiſed by one Tho. Gardiner, an Intoꝛmation bꝛougyt 
in the Exchequer foꝛ that cauſe ; And there adjudged, that tyey 
auld remain fozfetted to the Quan; UNyereupon he loſt all the 
pꝛolits of them;fox which. at. The Detendant pleaded Not guilty, 
and found againlt him, to his damage of 2501, And thereupon 
moved inarreſt of Judgment that an Action upon the Cale lies 
nat, by reaſon of tye confidence oꝛ truſt repcſed in him as his ler⸗ 
vant ; Becauſe it is not alledged , that he had any money lett 
with him to pay the ſublidie , and then he is not bound to pay 
it: But it was thereto anſwered; That in regard he was trult- 
ed with all the gods to Merchandiſe and diſpole of to his Ma⸗ 
ſters p2ofit ; Theretoꝛe by intendment he had means ſuffictent to 
ſatishe the Cuſtom, #c. Foz he might agree foꝛ the Cuſtom, and 
afterward take and ſell the ſaid gods, and then pay the Cultom; 
And fo2 a ſecond reaſon theAction well lies;Fo2 he is chargeable, 
becauſe he cauſed the goods to be taken out of the chip not Cu- 
ſttomed, whereupon they became foꝛfeited; And ik he had not 
wherewithal topay foz the Cuſtom, he might have let them a- 
lone within the ſhip, and not have medled with them: UWWhere- 
foze although he had been a (ſtranger, he had foz this cauſe bien 
chargeable; A multo tortiori, being a ſervant, and doing it by co- 
lour of authouty ; But it was laid, that then this being a meer 
Tort, the Action lies not, but Treſpaſs vi & armis; And to that 
opinion the Barons at the firſt inclined ; But having conſidered 
thercot afterward, All the Barons beſides Snigg concei ved, that 
the Action well lay foz the ſpectal loſs which the Plaintiff had 
by this Male feſance, although the Defendant had been now taken 
as a ſtranger: Alſo although it is alledged, that he did that in 
his abſence, the Plaintiff being beyond ſea, yet the Plaintiff may 
well have a general Urit of Treſpaſs, oꝛ his ſpecial Action upon 
the Caſe, as here, 43 Ed. 3. 3 N. B. 93. 94. But then it was mo⸗ 
ved, that here was a miſtrial ; Foz this Action being now main⸗ 
tained againlt him foꝛ his Male feſance, in taking the gods out of 
c e. the Chip, which is in the Partſh of St. Peters in Ward. de Queen 
2. AN Hithe; The Ven, fac. ought to be from that Venue and Pariſh 
onely; and it was awarded as well from that Pariſh and 
Ward , as from the Pariſh of Aldermanbury and Ward of 
Criplegate; And being made of two Pariſhes and Wards, 
„ , whereitoughtto have been of one onely, It is aſwel a miſtrial 
ae ly, ag when it is of one Uill, where it ought To be of two: Ind of 
that opinion were all the Barons, that fo2 this cauſe it was a 
miſtrial : Wherefoze a Ven. fac. de novo was awarded; And 
this Jilue was tryed again, and damages found to 400 l. and 
Judzment fo2 the Plaintiff, 


Thomas 
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2 
Thomas Rich verſus Holt, Hill. 7 Jac. rot. 


A Ction fo2 woꝛds: Mhereas te being peritus in lege,and had 
been a Counſelloꝛ at the Common Law foꝛ ten years; That 
the Defendant 16 Decemb. 6 Jac. at Withingron in the County 
ot Gloceſter, in the pꝛeſente and hearing of divers, de eodem Tho. 
ſpake theſe words, viz. You are a paultry lawyer, and uſe to play on 
both hands: And of his further malice, &c. the 18 Septem, 7 ſac. 
apud Tewksbury in Comitat. Gloceſter, (befoze Doctoz Seaman 
Chantelloꝛ of the Biſhop of Gloceſter, and other the Commilli⸗ 
oners of the Archt ichop of Canterbury, in his viſitation; The 
ſaid Plaintiff giving them inkoꝛmation of certain mildemeanoꝛs 
of one Thomas Knowls Parſon of W ithingron)ſpake to the Chan⸗ 
celloz de eodem Thoma theſe woꝛds, viz. Mr Chancellor, I hope 
you will not believe Mr. Rich, (iplum Thomam modo querentem 
innuendo) for he is a turtherer and maintainer of Felonies; The De- 
fendant pleaded to all thoſe woꝛds, except to thoſe, you play on 
both hands, Not guilty, and quoad thoſe, Juſtifies ; Foz that the 
Plaintiff at Withington afozeſaid , deviſed certain Articles a- 
gaint one Thomas Knowles Parſon of Withington, concerning di⸗ 
vers milſdemeano2s ſuppoled to be done by him; And that the 
Plaintiff afterward, viz, 11 Septemb. 6 Iac. at Ciceſter in 
the County of Gloceſter , concerning the laid Articles, then 
and there pꝛomiſed the ſaid Tho. Knowles, that he hould not any 
further be moleſted by the ſaid Articles; And further ſaid , That 
afterward, viz. 16 Septemb. 6 Iac, he ſpeaking with the Plain- 
tiff con:erning the laid Articles, told him he had pꝛomiled the 
ſaid Thomas Knowles, That he ſhould not be moleſted by reaſon 
of the ſaid Articles, and yet notwithſtanding endeavoured by the 
ſolicitation and pꝛocurement of Richard Lawrence and D. L. to 
pꝛolecute him upon the ſaid Articles, befoze the Chancelloꝛ and 
Cemmiſſtioners of the Archbiſhop of Canterbury in his viſitation; 
Uherevpon he ſaid to the Plaintiff, you play on both hands, Come 
bien al y liſt : The Plaintiſt thereto replies, de ſon tort demeſn , ſans 
tiel cauſe ; Aheteupon they were at Jſue,upon both Jſues:And 
a Ven. fac. awarded from Withington and Tewksbury; And the 
Jury found quoad theſe woꝛds, you are a paultry Lawyer, & uſe, t. 
And quoad the other woꝛds to M. Chancelloꝛ, I hope you wil not be- 
lieve M. Rich, foꝛ he is à ſmotherer and maintainer of felonies men⸗ 
tioned in the urſt Jiſue; that the Detendant is guilty, and aſſeſs 
damages to 6 1, 138. 4d. a quoad the other JTue they found it fo 
the Plaintiff, a aſſeſs damages to 6 l. 13 8. 4 d. And it was there⸗ 
upon moved in arreſt of Judgment; That fo2 the woꝛds in the 
lirſt Illue, they are not Actionablt; Foꝛ the woꝛds, you are a paul- 
try lawyer, by themſelves, will not maintain an Action; And the 
woꝛds, he is a ſmotherer and maintainer of felonies , Do not touch 


him in his pzofeſſion; And he being but a pavate perſon, and no 
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Juſtice of Peace noꝛ publick Officer, an Action lies not foꝛ them. 
Alſo the woꝛds found be not the ſame woꝛds which were in the 
Declaration: Sed non allocantur; Foꝛ all the Barons held, that 
the woꝛds are all one with the Declaration, although they be o⸗ 
therwile coupled, by reaſon of the Defendants plea : Alſo that the 
firſt woꝛds be not Actionable;but the laſt woꝛds, he is a imutherer, 
&c. are of great Diſcredit to any man, though he be not a Ma⸗ 
giltrate, and are actionable : And therefoze Tanfield Chief Ba- 
ron ſaid, Jt was adjudged in the Caſe of Sir Henry Lea, Foz 
ſaying he was a maincainer of Felons ; Although it were not al- 
ledged that he knew them to be Felons, oꝛ that he was a Juſtice 
of Peace, that the woꝛds were Actionable; A multo fortiori , when 
he ſaiththat one is a ſmotherer and maintainer of Felonies , which 
cannot be without Conuſante of them. Exception was alſo taken 
to the Trial of the ſecond Jſſue, becauſe the Ven. fac, wag not 
aſwell from Ciceſter as from the other Uills ; There being 
matter of Juſtification in the Jſſue:Therefoze it was a miſtri⸗ 
all;Ind as to that the Barons doubted ; Foz they held, that the 
plea was ill, ſo as the Plaintiff might have demurred upon it, 
yet the Iſlue being joyned upon an ill plea, the Trial Call be 
from that place where the Juſtification ariſeth ; And therefoze 
they adviſed the Plaintiff, in regard there were ſeveral Iſſues, 
ſeverally found, Zſereral damages aſſeſſed;That he Chould take 
his Judgment upon that which was cleer and duly tryed, and 
relinquiſh the other which was doubtful , foz doubt of Erroz ; 
TUhich he did accoꝛdingly. 
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Docter Trevors Caſe, 


reference unto them by the Lord Chancellor in the Caſe of g /C 
Dr,Trewor,for the Office of — of Landaff; That — 
the Offices of Chancellor, Regiſter, and Commiſſary in Eccleſiaſtical 
Courts, are within the Statute of 5 Ed. 6. For although they con- 

cern matters principally pro ſalute animarum yet they alſo concern 

matters about Matrimony and legitimation , which touch the inheri- 

tance of the Subjects, and about matters of Legacie for Chattles re- 

all and perſonal; And in that reſpect are Courts of Iuſtice: And 

therefore the Offices in thoſe Courts, are as well Offices intend- 

ed within the ſaid Statute of 5 Ed. 6 which reſtrains the buying 

of Offices, as any other Offices in the Courts of the Common 


Law. 


N ote: It was reſolved by the opinion of the Juſtices „ upon 2 (10 


Roberts Caſe. 


ROberte had a Pꝛohibition in the Common Bench, unto the (2) 
Court Chziſtan in a ſuit foz ſubſtracrion of Tithes, and ,.: £4: 
ſurmiſeth,That the Plaintiff, (now Defendant in the Spiritual 9 96: 738 
Court) had but one witneſs to pꝛove a Leaſe of the Tithes; ©. / 
which was not there allowed becaule it was ſingularis teſtis; And 

a pꝛelident, Hill. 38 Eliz. in Banco Regis Chewn , That fo2 this 

Cauſe a Pꝛohibition was granted: But upon adviſement in 

this Caſe, by Coke and all the Juſtices, it was reſolved , that 
conſaltation ould be awarded; Firlt, becauſe there is a rule in 

the Regiſter „ That where Cognitio — alis is, there 

Cognitio acceſſariæ neceſſarily follows; 0 is the book of 

1 Ed. 4. Secondly , if ſuch ſurmiſe ould be allowed in every 

caſe, Jt would ofttimes be made fo2 meer delay, and the Spi⸗ 92: 
ritual Court Gould try the acceſſary as well as the pun⸗ 

cipall: And Coke Chief Juſtice cited a notabls pꝛeſident, 

Paſch, 35 Eliz, between Futter and Whiskin , where Futter 

b2ought a P2ohibition in the Kings Bench, ſup that he 

was owner of the Kectozy of Longham in Norfolk; And 

libelled againſt Clement, fo2 the ſubſtraction of Tithes; 

In which ſuit Whiskin came in pro intereſſe ſuo , and 

claimed it by Patent from Quan Elizabeth to one whe 
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who enfeoffed Bolyn, who lets fo2 years to Whiskin; And Futter 
clauned by a fozmer Feoftement made by Hall to Sir Edward 
Cleere; Ind pꝛetended that he pꝛoved it by one witneſſe, and p in 
the ſpiritual Court: They would not allow it; And foz that cauſe 
p:ayed a pꝛohibition: And W hiskin upon conſultation affirmed, 
Tyat ye claimed by a Deed of Feoftement of the Rectozy, and 
pꝛoved the Deed, but could not pꝛove livery and ſeiſin ; Foz which 
cauſe they ſentenced againſt him; And traverleth, That he de⸗ 
nied to allow of it, being pꝛoved by one witneſle, if he did not 
pꝛove it by another witneſle : And thereupon Futter demurred; 
And it was objected,That this is matter triable at the Common 
Law, whether Feoffement oz not; Therefoze the ſpiritual Court 
Gall not intermeddle therewith ; Foꝛ inheritances ought to be 
tryed by the Common Law, and not by the fpiritual Court, 
where they have another manner of trial: And although there 
is a text inthe Civil Law), Tt at unus teſtis is às nullus teſtis, yet 
unus teſtis Wich other circumftances thall be allowed; And it it 
be not, yet it ſhall nat be tt dꝛeſſed by the Common Law, but by 
appeal; And if they pzoced invico ordine, it hall be redꝛeſſed by 
appeal; Ind when the Oziginal cauſe belongs unto them, al- 
though matter triable at the Common Law ariſeth, depending 
upon the Oxginal cauſe, yet it chall de determined in the Eccle- 
ſiaſtical Court; And fuch furmiſe, that he hath but one witneſſe, 
is not ſuffictent to have a pꝛohibition, where the Eccleſiaſtical 
Court hath Jurisdiction of the Principal; Fo2 it ſuch a ſurmiſe 
Could be ſufkicient, All ſuites in the Eccleſiaſtical Court ſhould 
thereby be ſtayed, o2 otherwiſe taken away; And the Plaintiff 
in theſpiritnal Court could not have anſwer thereto, 


Hawes verſus Leader. 


Ebt again the Defendant as Adminiſtratoꝛ of Thomas 
Cookſon; Uherein the Cale appeared to be: That the 
ſaid Thomas Cookſon, foz 20 l. paid by the Plaintiff into his 
hands, upon the 9 Februar. 2 Jac. granted all his gods men- 
tioned in a Schedule annexed to the Died, and gave poſfeſſion of 
them by a Pewter diſh, With a covenant,That he, his Admini- 
ſtratozs, t. ould ſafely keep and quietly deliver them unto the 
Plaintiff upon his demand; And bound hemlelk in 401. to the 
Plarntiff foꝛ the perfounance of that covenant ; Thomas Cookſon 
afterwardz died; And upon the 16 March Anno 6 Jac. the Plain- 
tiff demanded the gods of the Defendant being his Idminiſtra- 
toꝛ, who would not deliver them; Uhereapon the Plaintiff 
brought his Action: And in his declaration ſhews in ſpecie what 
gods were contained in the Schedule. The Defendant pleaded 
the Statute of 13 Eliz. cap. 5. of fraudulent Deeds and gikts, 
fer. And further ſaith, That Cookſon the Inteſtate, 12 Februar, 


2 Jac. was eydebted to divers perſons in ſeveral ſums ( _ 
0 
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both the perſons and ſummes ) amounting to an 100 1, and be- 

ing lo indebted, upon the 19 Februar, 2 Jac. made the Deed of 

gitt above mentioned, bezng then of thole and other gods poſ- 

ſeſſed to the value of 801, and no moze; And that it was made 

of Fraud and Covin betwixt Cooklſon and the Plaintiff, to de- 

ceive his Creditoꝛs named: And how that Cookſon, notwith- 
ſtanding the Ded of gitt,uſed and occupied all the gods during 

his life; And that Admimſtration after his death was committed 

to the Dekendant. The Plaintiff replies, That the Defendant 

had Aſlers in his hands, to ſatiste the Debts demanded, and 

that the Ped of gift was made upon god conſideration, ac. 
Mhereupon they were at Jſſue, And at Huntington Aſſiſes, 

Cook refuſed to try it, becauſe the Aue was nat well joyned ; 

And a Repleader was o2dexed : Upon which the Defendant 
pleaded Ut ſupra; Ind the Plaintiff demurred. Fix, becauſe 

the Defendant had not aperred in his Bar, that the Debts due 

were unpaid to the Creditozs named, Decandly, becauſe he did 

not thew, that the Pebts fo the ſuppoſed CreDitg2s, were due by 
ſpecialty ; Foz otherwiſe the matter of his plea is not gad: Be⸗ 

cauſe the Defendant cannot plead ſuch a Plea, but ta excuſe 

himſelf of a Devaſtavir, whith equid not be in this Caſs; Naz an 
Adminiſtratoz is not lia ble to Debts; if they be not = 

alty. Thirdly, the Defendant ſupnoſed it weuld be a Devaſtavit 
in him ik he chould deliver the gods tothe Plaintiff, which were 
contained in the Deed of gift ; Uhichis not ſo: Foꝛ thoſe gods 
in the Plaintiffs hands are table to the Creditoꝛs, as an Exe- 
cutor de ſon tort demeaſn, ił the Ded of gift be fraudulent, Fourth- 
ly, it may be the Creditoꝛs will never ſue fo2 their Debts, a then 
the Defendant might thereby juſtifie the detainer of the gods foꝛ 
ever; which would be inconvenient. Fifihly, The Defendant is 
not ſuch a perſon as is enabled by the Statute of 13 Eliz. to 
plead that plea ; Foz the Statute makes the Deed void as a- 
gainſt the Creditoꝛs, but not againſt the party himſelf; his Exe⸗ 
cuto2 02 Adminiſtozs ; Foꝛ againſt them it remaines a god Deed 
of gift ; It was therefoze adjudged fo2 the Plaintift. 


Farmor verſus Hunt. 


„ fo2 chaſing 2 Plaintiffs Cattle in ſuch a cloſe; The (4) 

— Defendant juſtifies as Damage feſan in his Frahold:; The „/ 
Plainfiff replies, and chews a grant of Common in the plate 

where, by the Defendant to the Plaintiff, ( but ſaith not hic in 

curia prolata ) And þ afterwards the Defendant-ereaed a Ak of 

Cozn there , and that the Plaintiff put in his Cattle touſe his 

Common and theDefendant chaſed them. And it was reſolved by 

the Court, That Þ Defendant erecting a Reek of Coꝛn upon the 

the Land where the Plaintiff had right of Common, though the 


Defendants Cattle eat the Cozn , yet the chaſing of the Cattle is 
not 


— 
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not lawful ; Foꝛ then it would be in his power to defcate his 

own grant by diminiſhing the Plaintiffs Common, which 
ought not to do; Foz the Plaintitts Cattle are without reſtraint 
to range over the whole place; And the w:ong firſt beginning on 
the Pefendants part, who was the grantoꝛ; he ſhall never take 
pot :676: 5/3: advantage thereof, foꝛ the Treſpaſſe done unto him by the Plain- 
$53: tiff: But becauſe the Plaintit did not chew to the Court the 
| Indenture of Grant, which is the ground of his title, Judgment 

14235 Was given againlt him. 


Hampton verſus Courtney, 


(5) Rror bzought to reverſe a Judgment in an Action of Debt: 
, Where baile being entred fo2 the Defendant, Judgment 
was given fo2 the Plaintiff. The Erroꝛ alligned was, That 
the Entry of the baile was ſub poena Executions, in adjudicatione 
Executionis;Do as it was entred foz the Execution onely,and not 
fo2 the Judgment; Whereas it ought to have been ſab pœna 
condemnationis : And thereupon the Court was moved, to have 
the baile diſcharged : Sed non allocacur ; Foz the baile being once 
taken, ſtands as well foz the Judgment as foꝛ the execution; 
And they oꝛdered it Could be amended, and made to be ſub pœena 
Executionis Iudicii as well as fo2 the Execution. 
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Bond verſus Payne and his wife. 


VS S{umpſit: Whereas one B. was indebted un- (x 
Wa to him in 601. which he had lent to the ſaid 7 93: 6: 
B. And being ſo indebted, made the Feme 
his Executrix, and intreated her to pay that 
Debt, and died; That che p2oved the Mill, 
Et prætextu Teſtamenti prædicti fuit poſſeſſio- 
; nata of a Leaſe foz years of ſuch a houſe : 
And in conſideration that the Plaintiff 
ould not ſue noꝛ moleſt her (being Executrix) fo2 this money, 
and would give unto her a quarters day, viz. until Michaelmas 
next following, Ge pꝛomiſed to pay it, ct. Upon Non aſſumpſfit 
pleaded, and found foz the Plaintiff, it was moved in arrelt of 
Judgment, that the Action lay not againſt the Executrix; Foz 
the debt being upon a Contract, and no ſpecial pꝛomile, no Akri- 
on lies againſt the Executrix. Allo it is not averred, that che 
had 4/ers in her hands; And there is not any cauſe of conſidera- 
tion to make that pꝛomiſe. And although it be alledged, that che 
was polleſſed of that term prætextu teſtamenti, yet it Doth not 
thereupon follow that che had .4ſe:s ; Foz he might have it in 
ſatisfaction of debts which the had paid, oz is chargeable fo? 
debts upon ſpecialty moze than that comes to. But notwith- 
ſtanding, without much argument it was adjudged fo2 the 9 . 
Plaintiff ; Foꝛ the Loan implies a pꝛomiſe, and the Executrix ee, . 
is chargeable therewith; and this Action is grounded upon her 4 77 
pꝛomiſe; and being alledged that che had the term, it chall be 2% 7 
intended che had it as 4/ſe:-: And his koꝛbearante of ſuit, and 
her having of 4e are the cauſes of this Action: WWhere- ,, - . 94/4 
foe it was adjudged fo2 the Plaintiff, | 


Nn Lawrence 
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(3) 


pe{t *290 ; 


Lawrence werſ#s Johns. 


Dev: upon an Obligation of one thouſand marks, conditioned. 
Whereas he was pꝛeſented to the Church of Stretham in 
the Jile of Ely, that it he reſigned the Benefice within a moncth 
after requeſt made unto him, viz. at the Parſonage-houſe of 
Stretham; That then, c. The Defendant pleads Non requiſi- 
vit, and found againſt him, and adjudged fo2 the Plaintiff : 
And Erroꝛ thereof bꝛought and aſſigned; Firſt, Foz that the 
Plaintiff alledgeth a requeſt, viz, at the Parſonage-houſe of 
Stretham ; whereas it being the place of requeſt, ought to 
have been alledged pꝛeciſely, and not under a viz. #c. Sed non al- 
locatur ; Fo2 that is the uſual courſe, Secondly, Becauſe a re⸗ 
queſt is alledged, and it is not chewn that he gave notice of the 
time of the requeſt to the party; oz that the party was pzeſent : 
Sed non allocatur; Fo2 being alledged to be made unto him at 
the laid place, it is to be intended, ye was pzeſent there: And be⸗ 
ing found pꝛeciſely to have been made, therein is included, that 
he was pꝛeſent, and had ſufficient notice given him; other- 
wile they ought not to finde the requeſt. Thirdly, Becauſe the 
ven. fac. was de Stretham ; it not being named as a Uillage oz 
Hamlet, but rather as a Pariſh : Sed non allocatur ; Foz the 
Parſonage-houſe of Stretham is intended to be a Village: 
And a Pariſh and Uillage are intended all one, if the con- 
trary be not Cevwn. Fourthly, it was moved, that the 
Bond was made foz Dimony, it being to compell him to re- 
ſign : Sed non allocatur ; Foz it is not Simony, but god po- 
licy to tie him to reſign; and ik it were, it is not material: 
herefoze the Judgment was affirmed, 


Holbrooke verſus Dogley, Mich, 8 Jac. rot. 232, 


Lon of a Judgment, in Ejectione firmx againlt four, where- 
of one was an Inkant, and appeared by his Guardian: 
And upon Not guilty pleaded, and found foz the Plaintiff, Judg⸗ 
ment was againſt them, quod capiantur : And the Erroz aſſigned 
foz that cauſe ; Fo2 no ſuch Judgment ought to be aga inſt 
an Jnfant ; noz ought it to be, that he chould be impaiſon- 
ed; Jt was therefoze reverſed : Although it was moved by 
Damport, that where vi & armis is in any Action againſt an 
Inkant (ktoz that it was 4e ſor tort demeſne) there a Capia- 
tur (hall be the Judgment againſt him; But the opinion of 
the Court was otherwiſe ; UWherefoze it was reverſed, 
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The Lady Platt verſus Sleap. 


E Jectione firmz , Df Lands in Dt. Albans, trred at the Bar: (4) 
Upon Not guilty pleaded, and opemng the evidence foz the 
Plaintiſts Title, ti eie points did ariſe; A Leaſe foꝛ years was 
made on Condition to be void upon payment of 6d, The Lef- 
ſee enters, and alligneth his intereſt to a ſtranger, who is diffei- 
ſed; Afterwards, the Leſſoz payed the 6 d. accozding to the 
pꝛoviſo: And it was holden feꝛ Law; That although the Af- 
ligne was outed by a ſtranger, ſo as the Leſloꝛ had but aright 
at the time of the payment, yet the parment was gcod enough to 
determine that Leaſe ; Foz the payment is a thing Collateral: 
Decondly,'it was reſolvedupon the evidence , where the Baron 
in this Caſe had a term fo2 years in his own right; And the 
Inheritance afterwards deſcended to his Fee; That,ccming 
to him in autor 20d dub Was ale and extinguich the Term fo2 1 FP 230.3 £0 
years which he had and was polleſſed of in his own right , and /,,, "..- | 
ſo he might well aſligne over oꝛ di 1570 


| ſe of this term at his plea⸗ ep 20: 
ſure, notwithſtanding the Deſcent 222 8 


300 


Mhereupon the Jury found foz the Plaintiff ; And upon this , See af 
point in Law, the Court was afterward moved to ſtay Judg⸗ ae 2zophepy : 
ment; Ind Williams ſaid , that upon better adviſement PW Act 
conſideration of the Caſe, he conceived clearly, the Bron having 

the term in his own right. and the Inheritance deſcending to his 

wife (ſo as he had a Freehold in her right) that the term was 

dꝛowned, and could not be aſſigned over. But the relt of the 

Judges were of a contrary opinion ; Fo2 this Cale is not like 

Bracebridge and Cokes Caſe in Plowd. Commenr.where the Baron pc 24.8. ei- 
had the Fee and Freehold in his own right, and the term in the 42, ,. 

right of his Xe»: ; And however, if tne Counſel foꝛ the Defen- 

dant had not been ſatighed at the Trial with the Directions 

which the Court then gabe the Jury , they Could 

have p2ayed , That the matter in Law might have been found 

ſpecially; Foz now the Jury having given a general terdict 

were thereby concluded ; Ind Judgment ought to be given ac- 

_ to the Uerdict ; Mhich was ſo entred koz the Plain- 


Berisford verſus Preſs. 


ſpoken Treaſon, and that I will prove: The Defendant plea- 

ded, that he ſpake other woꝛds, and traverſeth theſe woꝛds, And 

found againſt hum: And now moved in arreſt of Judgment, that 

theſe woꝛds be not Actionable ; Foz there is no expꝛels affirma- 

tion that the Plaintiff is a Traitoꝛ , oꝛ had committed Trea- 

kon; Foz then, without queſtion the Action would lie, as it was 
An 2 p 


A Evo fo2 words : Mr.Berisford (innuendo the Plaintiſt) hath (5 | 
, = 297. 


ER 


* 


(6) 
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geld by all the Court; Foz although the woꝛds be general, vet 


it is an expꝛels charging him with matter of Treaſon: But when 
he ſaith, Thou haſt ſpoken Treaſon, and that I will prove, That is 
nt a miſpziſion-of the woꝛds , in conterving ſuch words to de 
Treaſon, which peradventare be not; And it is not an expꝛels 
charging him with Treaſon; And the words, That I will prove, 
g quaſi by way of Argument, which is not to be taken in ſo 
ill part, as where he chargeth him to te a Traytoz: And a 
pxlident was Ghewn 5 Jac, in thus Court, tetwirt Blanck- 
tord and Atwood, where an Action was bought fo2 theſe 
woꝛds, I will hang him, for tie hath ſpoken Treaſon 5 But it 
was anſwered, That that was not like to the Cale in que- 
tion; Foz where he ſaith, I will hang him, for he hath ſpo- 
ken [treaſon , There it is a direct affirmative that he had ſpo⸗ 
zen Treaſon, koz which he is to be hanged; But this is 
no pꝛeciſe affirmative , but is quaſi Argumentative, ſay- 
ing, viz. I will prove that which you have ſpoken is Trea- 
ſon : And if it be not lo taken, it t3 not Actionable ; and 
when woꝛds be doubtful , they Call be taken in mitiori ſen- 
ſu ; And of this opimon were Yelverron and Croke Jufti- 
ces : But Williams and Fenner conceived, there was not 
any difference betwirt the Caſes , and that the wozds 
are Actionable: But Fleming ſeemed to doubt; Afterwards, 
he , by the affent of the parties conſented , That Judg- 
ment ſhould be entred fo2 the Plaintiff , and that he Could 
take 20 I. fo2 Colts and Damages, and Releaſe the reſi- 
os 2 it was done; The Damages given by the Jury 
ng 601, | 


Thorneys Cale. 


Tome) was Endicted upon the Statute ok 8. H. 6. in 

this manner; Inquiſitio capt. apud Surflet coram A. & B. 
Iuſtic. pacis, &c. In partibus prædict. per Sacramentum, &. Erce- 
pticn was taken , becauſe it doth not appear, That Surflet 
where the Inquisition was taken , is in partibus Hollandiz 
otyerwiſe the Jnquiſition is taken without Authouty ; Foz 
in the County of Lincoln are thꝛæ diviſions , and the ſeve⸗ 
rall Commiſſions of the Peace, ſo as the one hath not to do 
with the other, viz. the parts of Holland , the parts of 
Keſteiven, and the parts of Lindſey ; And becauſe it was not 
Gewn , That Surflet was in the parts of Holland , it was 
moved to be ill; And a pzeſident Chewn Trin. 5. Tac. rot. 
43. where one Heath was Endicted in Comitat. Eborum , in 
the WMeſt Riding, and the wozds as here; And fo2 this 
cauſe ruled to be ill, and diſcharged: Ind lo, in this Cale 
held Croke, Yelvercon and Fenner; But Williams and Fleming 


Chief Juſtice doubted; yet at length, upon veiw of the 
pꝛe⸗ 


— — 
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pꝛelident, They agred , that the Endia ment ould be dil⸗ 
charged z if the Recozd with the Clerk ol the Peace was ſo: 
Uyerefoze it was commanded , that he ſhould ting in the 
Keco2d it ſelf, to de veiwed; fo? it was urged , that ne 
other  Certiorari can be awarded in this Caſe ; But it 
they upon veiw of the Recoꝛd found- it to be a miſpuſi⸗ 
=_ the Certificate , they | ſhould cauſe it ro be amen⸗ 


Smith verſu Henry Skipwith 4 Paſch. 
8 Jac. rot. 153. F 

Por of a Judgment in the Common Bench: The Erroꝛ (7) 

aſſigned was (the Judgment being koz the Detendant) 


That there was not any Martant of Attozney fo2 the 
Plaintiff ; And Certiorari being awarded , it was returned, 
chat there was not any warrant of Attozney in that Term 
wherein the Action was Commenced, and Judgment given: 
UWhereupon there were two Scite tacias\[ued, and-returned 
Nihil, and the Recozd. was marked ,. that it —— 

; 


verſed, but the Judgment was not entred upon 
which the Defendant in the Mrit of Error ſu to the 
Court, ut amicus curiæ (F02 he- could not plead that there 
was warrant of Attozney foꝛ another Term) and pꝛayed 5 
a new Certiorar. Ind it was held by all the Court, That a«49: C 1 
ye might well have it; kor otherwile, un che falſe furmiſe gag 29455 f7 
of the want of an entry of a Warrant in one Term, 
(where peradventure it is in another Term) it Gould be tever⸗ 
ſed ; And it is not material in what Term it be entred , ſoit be 
entred at all: UWherefoze it was granted, and commanded that 
the Entry upon the Recozd of the reverſal could be ſtayed un⸗ 
— it was certified; And thereupon the parties compoun⸗ 


Sallowy, verſus Girling „ Paſch; 
8 Jac. rot. 64. 


Ebt upon an Obligation, Conditioned to ſtand to the (8) 
award of A. B. C. and D. of all Actions and demands 4.9: 207 * 
betwan them, ſo as the ſaid Irbitratozs 02 any the 0z two of 
them did make the ſaid award under their hands and ſeals be- | 
foe ſucha day. The Defendant pleads, that neither they noꝛ 
any the oꝛ two of them made any award o2 arbitrement : 
The Plaintiff chews, that two of them made an award un- 
der tyeir hands, viz, That the Defendant (ould pay to the 
Plaintiff 3 1. at ſuch a day; And that the one Could Releale to 
the other all Actions and debts , except Obligations made fo2 
perfozmance of fozmer awards; And fo2 nonpayment 4 oe 


— —— - — — 
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ſaid 3 l. he bꝛought this Action : UWhereupon it was Demur⸗ 
red; And whether this award by two be god,(becaule the tirlt 
parc of the condition is, That all the ſubmiſſion is to four, and 
not to thꝛe oꝛ two ot them, which onely comes under the So as) 


waz the queſtion: And all the Juſtices conceived it to be god 


enough; Fo it is an explanation ot the fozmer part, and as 
well, as if it had been inlerted therein; Foz all hall be expound⸗ 
ed together, and to make one entire clauſe , and to chew how 
they hall have their authoaties. Vid. 2 K. 3. fol. 18. 22 Ed. 25, 
& 26, Fleming Jultice doubted thereof; Foz he held that So as 
implyeth as much as that two onely are neceſſary to put their 
hands and ſeals; But all four ought to make the award. The 
firlt Exception was,Becaule tyey did not make the Arbitriment 
of all matters ſubmitted unto them, but excepted , that they 
would not meddle with fozmer awards and fozmer Bonds: And 
when Arbitratoꝛs do not make their award of all things ſub- 
mitced unto them, but refuſe to meddle wich part it is a void 
Arbitrement, as 4 Eliz. D. 216. But it was then anſwered, It 
the Defendant would take advantage thereby that the Arbitra⸗ 
toꝛs refuſed to intermeddle with any matters ſubmitted unto 
them, he ought to have thewn it by way of Bar, That ſuch 
things were ſubmitted and notified unto them, and that they did 
: not make any award concerning them , otherwile the. Court 
ſhall not intend that they had notice of any ſuch matters ; And 
although they ercepred, that they would not meddle with any 
Bonds, foz the perfozmance of fozmer Arbitrements, non conſtat 
that there was any bonds, becaule it is in the generality, And 
ſo is Baſpoles Caſe Co, 8. Rep. fol. 97. And ot this opinion were 
all the Juſtices, beſides Fleming; Foz he doubted thereof , Be- 
cauſe they excepted them in their award; And it is not to be in⸗ 
tended, that they would have excepted them , unleſs there had 
been ſuch ; But foꝛ another reaſon he conceived it to be well e⸗ 


nough ; Foz their award therein is, They awarded, that they ex- 


* cepted,8&c.Uhich is as much as to lay, they awarded that they 

Could ſtand in their fozce; which is a y=u award: Uherefoze 
it was adjudged fo2 the Plaintiff. Vid. 2 R. 3. 18 H. & 22 Ed. 
4. 25, 26, 27. Note, A Writ of Error was brought upon this Judg- 
ment in the Exchequer Chamber, and this point was aſſigned for 
Error : But it was reſolved to be well enough ; For the words ſubſe- 
quent explain it, that it may be made by two or three of them ; Bur 
becauſe it was ſhewn, that the Arbitrement was under their hands; 


and doth nor ſay, under their hands and ſeals; For this cauſe it was 
Reverſed. 


J. ove 
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Love verſus Napleſden, 


Rohibition : Mhereas one Richard Bent was ſeiſed in Fe 
of certain Lands in D. and poſſeſſed of a Leaſe foꝛ years of 
Lands in D. foꝛ divers years yet to come: And deviſed all his 
Lands and Leaſes to Thomas his Son and Heir (whom he 
made Executo2 ) exctpting 201. per annum foz ſeven years, to 
be imployed in this manner, viz. a hundꝛed pound to his daugh⸗ 
ter Elizabeth, to be paid within five years, and thirty pound to 
his daughter Mary, within ſeven years: And in Ann. 1600, died. 
Thomas entred, and tool the pzotits as well of the one as of 
the other, foz the ſeven years, and died; and made Mary his 
Feme (now wife to the Defendant) his Executrix, and left 4/- 
ſets Unto her: UWhereupon the ſaid Mary the younger daughter 
ſued her foꝛ that Legacy of zo l. And now they bzought a Pro- 
hibicion, ſurmiſing that this Legacy being out of the p2ofits of 
Land, no Suit could be in the Eccleſiaſtical Court foꝛ it. But 
in regard it was a mer perſonal Legacy, although it is to 
be raiſed out of the p2ofits of Land; yet being raiſed out of the 
Leaſe foꝛ years, as well as out of the Land; and he having 
raiſed it, and being dead without payment, there being no A- 
tion maintainable fo2 it at the Common Law by account a- 
ainſt his Executoꝛs, o2 otherwiſe ; Jt is therefoze reaſon che 
uld have her remedy in the Spiritual Court: Uhereupon 
a Conſaltation was awarded by all the Juſtices beſides Wuli- 
ams, who doubted thereof, Vid. Dy.151. and 9 Eliz. 164. 


John Mackaleys Caſe, 


gIr Iohn Murrey, Iohn Mackaley and Iohn Engliſh, were endicted 
at Newgate Deſſions, fo2 the murther of one Fells, Derjcant 
of the Mate in London. The Endictment was ſpecial, chewing 
the cuſtom of London, foꝛ any Derjeant to arreſt, after a Plaint 
entre in any of the Courts of the Counters: And that one 
Radtord cauſed a Plaint of Debt to be entred in the Counter cf 
Woodſtreet agaiilt Dir John Murrey, and pꝛocured the ſaid Fells 
to arreſt him; who 18 Novemb. 8 Jac. between five and (ir of the 
clock at night being Sunday, within Ludgace came to Dir John 
Murrey, and claſping him about the middle, ſaid, I arreſt you in 
the Kings Name, at the Suit of Radford, for ſuch a debt, ha- 
ving his Mace at his back, but did not chew it: Ind there were 
the other Officers to aſſilt him, but none of them had any wea⸗ 
pon; And Murrey and he falling down together, the ſaid Dir 
John Murrey called to the others, being his Servants, and ſaid, 
Draw Rogues: And the ſaid Mackaley and Engliſh dꝛew their 
weapons; and the ſaid Mackaley thꝛuſt the ſaid Fells with his 
[wo2d, giving him a wound, whereof he inſtantly died: _ fs 
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this matter being found by ſpecial Uerdict (which was in effect 
no moze than the Endictment, but with the addition of there 
matters of fact) all the Juſtices of England met ſereral times 
at Serjtants Inne by tye Kings ſpectal Cemmandment, and 
at thze ſeveral days heard Counſel, as well fo2 the Pꝛiloners, 
as alſo toꝛ the City (toꝛ it concerned all the Irrets in London,) 
it being pꝛetended that ſuch a cuſtom was not god; And that 
the Arreſt in the night, an) without chewing of the Mace, was 
not god; and other like erceptions taken to the Endictment. 
But after great deliberation it was reſolved,that the Endictment 
was god, and that the cuſtom was god, and that the offence 
was murder: And now at the Deſſions after the Term, Coke, 
Chief Jullice of the Common Bench, delivered the cauſes of 
their reſolutions, viz. they all reſolved, nullo contradicente, that 
if any Sheriff, Under⸗cheriſt, Serjeant oꝛ Officer, who hath 
execution of Pꝛoceſs, be ſlain in doing of his duty, it is murder 
in him who kills him, although there were not any founer ma⸗ 
lice betwixt them; Foz the erccuting of p2oceſs is the life of the 
Law: Ind therefoze he who kills him all loſe his life; Fo: 
that oftence is contra poteſtatem Regis & Legis; and therefoze in 
ſuch caſe there needs not any inquiry of malice. The Law is the 
ſ. me, if any Juſtice of Peace, Conſtable, oz any other Officer, 
02 any who comes with them in their aſſiſtance, fo2 the pzeſerva- 
tion of the peace, be ſlain in executing their Office, it is murder. 
Do ik a Watch-man be killed in ſaying night-walkers, it is 
murder. They reſolved alſo, that if there were Erro) 'n awar⸗ 
ding of Pzoceſs, oꝛ in the miſtake of one Pzoccſs foz another, 
and an Officer ve (lain in the execution thereof, the offendoz Gall 
not have the advantage of ſuch Erroꝛ, no moze than a Sheriff, 
who lufkers a Pꝛiſoner to eſcape, hail take advaiitage of any 
Erroꝛ thereby. But the reſiſting of an Officer, when ye comes 
to make an Arreſt in the Kings Name, is murder. It was like- 
wiſe reſolved, that the Arreſt made in the night, and alſo upon 
the Sunday, was god. And laſtly, they all held, that when 
an Officer is flain, as the caſe above mentioned, there needs not 
a ſpecial Endictment upon all the matter to be dꝛawn, as in this 
caſe was done, but a general Endictment, that ſuch a party, 
ex malitia ſua præcogitata percuſſit, &c. And although there be 
not pꝛot made of any pꝛecedent malice, yet the Endiament is 
good; Fo2 the Law pꝛeſumes malice ; TWherefoze Judgment 
was given acco2dingly, and Mackaley was erecuted, 
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Briſcoe verſus King. 


Ebt upon an Obligation, conditioned f̃oꝛ the pertoꝛmante 
ID of all Covenants, Paxments, Articles and Agraments 


compiſed in ſuch a Deed, dated ac. The Defendant // 


ſhews, that the Dæd was a Ded of Feoftment ; wherein was 
contained, that he fox 110 1. hadinteofted the Plaintiff in ſuch 
Land ; with a Proviſo, That if he the Defendant paid ſuch 
ſums at ſuch a day, the Feoſt ment chould be void, and he might 
re-enter;with Covenants toſave harmleſs from Incumbꝛantes, 
and to make further aſſurance ; And that he perfo:med all the 
Covenants, Articles and Agreements on his part to be perfoꝛ⸗ 
med. The Plaintiff aſſigns the bzeach, becauſe he did not pay 
lach ſummes at ſuch days, acco2Ding to the Proviſo. And it was 
thereupon demurred, and moved by Yelverton, that in regard 
tie Petendauc is obliged to perkoꝛm the Payments, Articles, 
and Agra ments in the Ded mentioned, and there is not any 
payment mintioned but what is mentioned in the Proviſo; 
therefore he was obliged to perfoꝛm that. But it was thereto 
anſwered, and ſo reſolved by the Court, that foꝛaſmuch as there 
is not any Covenant to pay that ſumme, it is a Proviſo in 
advantage of the Feolfoz, that if he paid the money, he ſhould 
have again his Land: Ind it is in his election to pay the 
money, 02 to loſe the Land, which is a ſufficient lofs unto 
him; Therefoꝛe the Condition of the Bond doth not extend 
eto, but ertends to perfozmthe other Covenants , as tie 
ovenant to ſave harmleſs from Jncumbzances, andto ſave 
harmleſs from Nents and arrearages of Rents , which are 
the payments intended; UWhyeretoze it was reſolved againſt 


the Plaintiff fo tyis point: But in reſpect if Judgment ſhould als: 30: 


be entred, he ſhould loſe his Bond, they gave day to adviſe un- 
til — next Term, that in tye interim the parties might com- 
pound. 


Roſſe werſus Pye, 
A dfumphic: WMhercas the Plaintiff at the Defendants re⸗ 


queſt, was obliged by Recogmlante foz the Detendants ac: 2 


appearing befoze the Jultices of the Gaol⸗delivery at t 
next Aliles in the County of Suffolk; That the Defendant 
© o aſlumed 
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aſſumed to ſave him harmleſle from that recogniſance, c. And 
the Detendant had not appeared at the Aſſiſes hoiden ſuch a day 
at Bury, whereby, c. The Defendant pleaded, That after the 
recogniſance, and before tye next Alliles, he obtained a Certiorari 
out of the Kings Bench, directed to the Juſtices of Gaol-deli- 
very fo2 the ſaid County; And that afterwards (viz.) 10 March 
anno octavo ſupradict. at the Alliſes holden foꝛ the County of Suf- 
folk, this Mrit was delivered to Dir Edward Coke and Wil- 
liams Juſtices ot Aſliſe there, and was allowed: And it was 
thereupon demurred; and upon motion, the plea was re⸗ 
ſolved to be ill, as well fo2 the matter as manner thereof ; 
Foz although the Certiorari removed the recogniſance, ret that 
Doth not excuſe him of his appearance, but he ought to have ap- 
peared, and p2ocured his appearance to have been reco2ded; Ind 
to2 his nonapppearance, his pꝛom ſe is bzoken ; Allo foꝛ the 
manner is not god, becauſe it is not alledged, that he delivered 
the Uirit at the nert Aſſiſes, and then the purchaſing thereof 
ts not material ; There is not alſo any place alledged where 
he delivered the Writ, and that is iſſuable ; Foz it is ſaid he 
Delivered it at the Aſſiſes holden foꝛ the County of Suffolk; But 
where thole Fſſiſes were holden , non conſtsc : UWherefoze it was 
adjudged fo2 the Plaintiff, 


Bowles verſus Poore, Hill. 7 Jac. rot. 1730, in C. B. 
Et Mich. 8 Jac, rot, 348. in B. R. 


A Vomy : Fo2 that one Iames Strange ways was ſeiſed in Fe, 
and granted a Rent⸗charge of 20 l. per annum to William 
Rabanks, to him and his Heirs during his lite, and the lives 
of Mary his Wife, t of Dorothy and Mary his Daughters; And 
that V Vil. Rabanks Died, Anno 1596. Mary being his Daughter, 
who married, with the Defendant Peter Poore, Anno 1603. Ind 
becauſe at Mich. 1597. there was 20 l. arrear, and not paid to 
the ſaid Peter and Mary his Mike; Foz the Rent ſo areare the 
ſaid Husband diſtrained and avows : The Plaintiff pleaded 
the Statute of Uſury, and found againlt him, and adjudged fo2 
the Defendant ; And a Urit of Erroꝛ being bzought , The 
firſt Erroꝛ aſſigned, was, Becauſe this Rent, granted to one and 
his Heirs, during his like and two others, is not deſcendable to 
the Heir, no2 chall the Heir be occupant thereot: But all the 
Court held thele limitations to be god enough; and that the 
Meir chall have this Kent as a party ſpecially nominated, and 
as Heir by deſcent ; although it be not pꝛoperly an eſtate deſcen- 
Dable. Vid. Littleton 168.19 Ed.z. Account 36, Dy. 233. f 16 Eliz. 
Dyer 11 Hen. 42. Secondly , it was alledged, That the eſtate 
being limited to him fo2 his own and the lives of two others; his 
own life includes as much as the lives of the others ; and there- 
foe void foz the lives of the others: Sed non allocatur. Thirdly, 
it 
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it was moved, That the arowry ſuppoſing 20 l. to be arrear, and 

not paid to the ſaid Pet. Poore @ his wife: Mhereupon he diſtrai⸗ 

ned c. was not god, Becauſe it appears it cannot be due to the 

Husband, but onely to the UUlife, dum ſola fuit; She not being 

married unto him untill Mich. 1603. But that was held to be 

but matter of fozm ; Foz the Jvowry being to2 Rent arrear , v:. 
to ſay, that it was arrear to him and his Fee, is but ſur⸗ 

pluſage; Ind the Illue being taken upon a collateral matter, %- 2+ 
and the Uerdict found thereupon, it (hail be adjudged accozding ef. 348 
to the Uerdict : And although he doth not ſay, adhuc a retro ex- 

iſtic, it was well enough in ſubſtance; TWherefote the Judg- 

ment was affirmed. | 


Eliz. Bradley verſus Banks, Mich, 8 Iac, rot. 407. 


| Apen of the death of her YuSband; Foz that the De⸗ (4) 
+ * fendant aſlaulted her Yusband ( not having any Weapon > . 
drawn, oꝛ ſtriking ) and ſtabbed him; of which thzult ye inſtant⸗ 
ly died; The dant pleaded, That he was endicted befoze 
ſuch a Juſtice of Gaol-delivery in the County of York, andcon- 
victed, and alter pꝛayed his Clergie ; And further, to the Felo- 
ny and murther atorecſaid, he pleaded Not guilty : Ind hereupon 
the Plaintiff demurred,and now-/alledged forcaule ; Firft, That 
the Appeal is bꝛought of Man-ſlaughter, and he defends, Felo- 
niam & murdrum ; andquoad the felony and murder afozeſaid, in 
the concluſion of his plea, pleaded Not guilty ; Whereas no 
murder is mentioned in the declaration, and therefoze he ought 
to have defended teloniam & homicidium, and concluded to them, 
and not to the murder: Sed non allocatur ; Foz although he plca⸗ 
ded to the felony and murder afozcſaid, ret that refers to the de⸗ 
claration, wherein there not being ex malitia præcogitata, it 15 
but homicide. Decondly, That the conviction was not lawful, 
becauſe the endictment was, That he ſtabbed him, having 
no weapon dꝛawn, noz ſtriking him, and ſo killed him contra for- 
mam ſtatuti: UWhereas there is not any Statute which pꝛohi⸗ 
bites it, but onely taketh away the Clergy from ſuch offendor ; 
And the verdict tinding that he was guilty of the homicide, a⸗ 
gainſt the Statute is not god fo2 that reaſon : Sed non allocatur; 
Fo: the endictment being framed upon the Statute, the conclu- 
ſion is god, and their verdict is purſuant thereof, But it was 
then moved fo2 the Defendant,That this appeal is diſcontinued, 
becauſe the UWirtt of Appeal was returnable, Quinden. Michaelis 
which was the 16 Octob. And the Capias ought to be awarded 
the lame day, and to be freſhly pꝛolecuted And the Capias bare 
date 23 Odtob. returnable Octab. Hillarii z Al which was entred 
upon the Roll, ſo ſeven days emitted betwtrt the return of the 
UUrit of Appeal and the awarding the Capias; theretoꝛe a mani⸗ 
keſt diſcontinuance: But it was _ anſwered at the W 
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being all in one term, (which is but one day in Law) it is not 
material; Aliſo the appearance of the party aides that diſconti⸗ 
nuante: But all the Court reſolved the contrary,tt at it is a diſ- 
continuance ; Fo when a pꝛoceſſe is returned in an appeal, there 
ought another inſtantly to Ilue, and no mean day betwixt; Foz 
then it is a ceſſation of the pꝛoſecution, and abſolutely Diſcontt- 
nued; And a diſcontinuance was never aided by the appearance 
02 pleading of the parties. Vid. 9 Hen. 5. 2. Stamford 1. But a 
m.ſcontinuance of Pꝛoteſs, (as where one P2oceſs is awarded 
toꝛ another, 02 miſreturned, ) may be well aided by appearance 
of the parties: UWherefoze all the Court reſolved fo2 the Defen- 
dant, That it was a diſcontinuance ; Ind he was diſcharged. 


Level verſus Hall. 


Ebt upon an Obligation; The Defendant pleaded, That 
the Plaintiff brought another Action upon the ſame Bond 
in London; And that the Pefendant had thereto pleaded, Non 
eſt factum: And that the Jury found, it was not his Ded: The 
Entry upon the verdict there was, That the Defendant Could 
recover damages againſt the Plaintiff, Et quod eat inde fine die, 
&c. But no Judgment Quod querens nihil capiat per Breve; 
So there was not any Judgment as to Bar him in another 
ſuit: Theretoꝛe the Court held, that the plea was inſufficient, 
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John Baſpoole verſ. William Freeman, Trin. 8 Jac. rot. 1222. in B R. 
Et Paſch. 7 Jac. rot. 246. in C. B. Quod vide in Cok. lib. 8. fol. 97. 


ditioned to perfo:m the award of Francis Theobald, ot all 

cauſes and controverſies betwirt them; So as the a- 
ward be made under his hand, and ſealed befoze the feaſt of 
Daint Bartholomew following ; The Defendant pleaded, nul- 
lum fecit arbitrium: The Plaintiff chews that after the Bond, and 
befoze the (aid fealt, (viz.) 25 June 5 Jac. The Irbitratoz ac- 
cepted ſuper ſe onus arbitrii de & ſuper præmiſſa apud Lond. in paro- 
chia & Ward, &c. & per quoddam ſuum ſcriptum arbitrii factum & 
deliberatum utrique partium, under his hand and ſeal, ordinavit, &c. 
prout in the pꝛinted book ; The Erroꝛ aſſigned was, in the matter 
in Law; But the Court without argument adjudged, That 
the award was god, foz the reaſon chewn in the painted bock, 
and would not hear any further argument concerning it ; But 
then two other erceptions were taken ; UWhereof one exception 
was taken in the Common Bench; Firlt, foz that it is pleaded, 
That the 25 June 6 Jac. the Jrbitratoz taking ſuper ſe onus arbi- 
trũ per ſcriptum {uum, under his hand and ſeal, dated the ſame 
day, oꝛdered and awarded,#c,Sut he doth not ſhew upon what 
day and at what place the award was delivered to the par- 
ties; Foz that is iſſuable, and if it were not delivered unto 
them befoze the day, it is void: But all the Court held, that 
it is god enough; Jos when it is alledged, that ſuch a day, 
year and place, Per ſcriptum ſuum factum & deliberatum to 


Du upon an Obligation of 25 l. dated 6 April 6 Jac, Con⸗ 


the parties he awarded, kr. it is to be intended to be made poft 2277 
and delivered alſo at the ſame day, and is as god as if it had +, C2: £29: 


been ſaid, ad tunc & ibid. factum & deliberatum. A ſecond excepti- 
on was taken, becauſe the Arbitrement was fo2 ſuch a Debt 
then in controverſie, which is at the time of the Arbitrement 
made, which was after the ſubmiſſion ; Ind it is not ſhevon 
in the Arbitrement, no: pleaded to be in controverſie at the 
time of the ſubmiſſion; Ind then the Arbitrement is not god: 
Sed non allocatur; Foz it all be intended to be in controverſie; 
as well at the time of the ſubmiſſion as at the time of the Arbi⸗ 
trement made, unleſſe the contrary be ſhewn: UWherefoze fo2 the 
matter 
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matter in Law, not withſtanding thele erceptions;the Judgment 
was affirmed, Vid. 20 Hen, 6. 18. 19 Hen, 6. the 6 and 36. 
7 Hen. 6. 40. 22 Hen. 6. 39. 39 Hen. ] 6. 4 Hen. 6. 17. 12 Hen, 
7. 14. 15. 8 Ed. 4. 1. Long 5. Ed. 4. 108. 


Villiers Sheriff of the County of Leiceſter verſus Haſtings, 
Hill. 7 Jac. rot. 276. 


(2) DEL upon an Obligation of 1001, The condition was, Ik 
George Row appeared in the Common Bench, à die Paſch. 

in quindecem diebus ad reſpondendum Thome Allen in placito debiti 
quod tunc, &c. The Defendant demands oper of the Obliga- 
tion and condition, which being entred in hæc verba, he 
Le pleaded the Statute ck 23 Hen. 6, And that upon a Capi- 
AM. P. act as out of the Common Bench to take the ſaid George Row 
e 55: 69: ad reſpondendum Thome Allen; in placito debiti of 320 l. By 

BO. : vertue of the ſaid UUrit , the ſaid George Row was arreſted 
23-#:5-f:0* and impꝛiſoned, untill he entred into the laid Bond; So it 
was not made accoꝛdiug to the Statute , and therefoze void: 

And it was thereupon dimurred, and moved, that this Bond 

is not warranted by the Statute; Firſt , becauſe it is not 

mentioned, that he (ould appear ad reſpondendum in placito 

debiri, no2 is it acco2ding to the UUrit, ad reddendum et 3201, 

Foz in debito generally is uncertain , becauſe it may be in 

an annuity 02 rationabili bonorum, oz, #c, Alſo the ſumme ought 

to be chewn accd2ding to the Urit, that the party may have 

conuſance to what purpeſe he is to anſwer; Sed non allocatur; 

Foꝛ the Statute is intended onely to repꝛeſle extoztions and 

try: 10: 10754: frauds in Sheriffs , and doth not p2eſcribe any ſtrict koꝛm 
ok the Bond, but it ought to be made unto him onely by 

to- % ſ00- 4: the name of his office , and ought to expꝛeſſe the day and 
place of his appearance; And theſe circumſtances being ob- 

ſerved, although it be variant in other circumſtances it is 

not material; But being fo2 the Dheriffs p2ofit , in oppꝛeſ⸗ 

ſion of the people, the Bond it ſelf is made void by the ſaid Sta⸗ 

tute, Vid. 3 Mar. Dy. 119. 23 Eliz. - gr 364. Alecond ercepticn, 

Becauſe the Obligation is foz 1001. being fo2 an axprarance 

onely ; UNyereas it hath been adjudged, That an Obligation of 

40 l. foꝛ an appearance is ſufficient, and ſhall ercuſe him, in an A- 

ction upon the Caſe toꝛ ſuffering one to eſcape, being beioze taken 

upon a mean P2oceſs:Ind therefoze p taking of a greater Bond 

is extoꝛtious, # void within the Dtatute ; Fo2 if he Could have 

ſach liberty he may take Bond of 1000 l. and ſo oppꝛeſs the peo⸗ 

ne. ple: Sed non allocatur; Foz the Statute doth not reſtrain him to 
any ſumme oꝛ any ſureties; Foꝛ he may take one, oꝛ two. oꝛ mo2e 

ſureties accoꝛding to his diſcretion; # when it is onely foꝛ the ap⸗ 

pearan:ce of the party, he may take what lumme he pleaſe to 

tozce the party to apptar: And although it hath been — , 

That 
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That the taking or a Bond of 401. is ſufficient to ercuſe him 


foꝛ an eſcape, becauſe by the Statute he is infoced to let him 


to Bail; yet non ſequitur, That he ſhould be reſtained from ta- 
king a Bond of a greater ſumme ; Uherefoze it was adjudged 


foz the Plaintiff, 


Somerſall verſus Thomas Barneby , Trin. 
9 Jac. rot, 


A Sfmpe : Yhereas Communication was betwirt the 
Plaintiff and Defendant , foz and concerning credit to be 
obtained and given foz Charles Fox ; That the Defendant in con- 
ſideration of the pzem:ſes, and in conſideration, that the Plain- 
tiff would be obliged foz the laid Charles, in ſuch ſummes of mo⸗ 
ney, and to ſuch perſons, as the ſaid Charles ſhould deſire of the 
Plaintiff ; A\ſumed,that he would diſcharge and ſave harmleſs 
the Plaintiff,of and concerning all ſuch ſummes of money, and all 
ſuch debts as he ſhould become bound to any perſon , as Dure- 
ty fo his ſaid ſon ; And alledgeth in facto, that he at the requeſt 
of his Don, 14 Novemb, Jac, at ſuch a plate became obliged,as 
Durety fo2 the ſaid Charles fo2 his debt, to one Robert Clark in 
240 l. with condition fo2 the delivery of 20 foders of Lead, upon 
the 20 day of May following; The which 20 foders of Lead noz 
any part thereof the ſaid Charles did not deliver: Whereupon 
the Bond was foxfeited, and he compelled to pay the ſaid 240 l. 
foz the debt of the ſaid Charles, to the ſaid Robert Clarke, 
The Defendant pleaded Non aſſumpfit, and found againſt 
him, to his Damages of 250 l. Ind now moved in arreſt 
of Judgment; Firlt , becauſe it is alledged, that he was 
obliged at the requeſt of the ſaid Son, and doth not chew 
the day nor place where the Son requeſted; Sed non alloca- 
tur; Foz it is intended, and (hall be referred to the day and 
place that he was bound. econdly , it is alledged, that 
he was obliged with a condition to deliver 20 foders of 
Lead, ſo he is not obliged fo: any debt of the Son, but 
fo2 a Collaterall matter, which is not within that pꝛo⸗ 
miſe, no mo2e then if he had been obliged to aſſure Lands 
of his Fathers: Sed non allocatur 3 Foz this Bond to de⸗ 
liver a Commodity of Lead is as well a debt, as if he 
had ben obliged to deliver money, Thirdly , it is alledg⸗ 
ed, That he entred into Bond with the Son to deliver 
Lead, but it is not expꝛeſſed to whom the Lead Chould be 
delivered : Sed non allocatur; Foz it ſhall be intended to be to 
him to whom the Bond was made. Fourthly , becauſe it 
is not alledged , That he gave notice unto the Defen- 
dant of that Bond, no2 requeſted him to ſave him harm⸗ 
leſs from it; And the Defendant is a ſtranger thereto, 


and doth not know in what Bonds the Plaintiff is Lo 
ge 


(3) 


Fuf1ta.:2.06: 


e 


——ä—ñ4ẽ4—ũ e ꝗ —— —œ 


24. 7027 


Ert 3 
297 
3:12: 673. 


ff 433: dF: 


ba 


(5) 


—— — 


Iermino Michaelis Anno nono 


ged with his ſaid Son; And being a kuture thing to be 
entred into by the Plaintiff , the Defendant , being a 
ſtranger, ought to have notice thereof from him: But if it 
had ben, to ſave him harmleſs from Bonds founerly en- 
fred into, it had ban otherwiſe ; Foz there by intendment, 
the Defendant had aſwell Conuſance of them , as the Plain- 
tiff: Sed non allocatur; Foz the Court ſaid , it was all 
one, and that he at his perill ought to take notice there- 
of. Fifthly , becauſe it is not alledged, that he was com- 
pelled to pay 240 l. per debicam legis formam, no2 Doth 
thew how: Sed non allocatur ; Foz it is not materiall to 
— Gewn : herefoze it was adjudged koz the Plain⸗ 
tiff. 


Tampion verſus Newſon and Bridget 
his Wife. 


422 Upon a pꝛomiſe of the Feme, dum ſola fuit; 
The plea was entred , Et prædict. Iohannes Newſon 
& Bridgeta ven. Et defend. vim & injuriam, &c. Et ipſa 
Bridgeta dicit, quod ipſa non aſſumpſit, Et hoc, &c. Et præ- 
dict. querens ſimiliter: And this being tryed , and found foz ' 
the Plaintiff; Jt was moved in arreſt of Judgement, 
That a plea of a Feme without the Baron is no plea at 
all; Ind an Jiue being joyned and tried fi is 
idle, and not aided by any of the Statutes of Fcefayles: And 
of that opinion was all the Court ; Whereupon a leader 
was awarded, 


Burton verſus Eyre. 


| of a Judgment in the Common Bench , in an Action 
upon the Caſe againlt the ſaid Burton, being Sheriff of 
of the County of Lancaſter , foz ſuſtering one Mark Wood- 
roffe to eſcape out of Execution; And chews how he had 
bought a UUrit of Debt of 100 1. in the Common Bench, a- 
gainſt the laid Mark, and recovered there againſt him; And 
after a Capias ad ſatisfaciendum, and a Non eſt inventus there- 
upon returned, and a teſtatum that he concealed himſelf in 
the County of Lancaſter , a Writ was awarded to the Chan- 
celloz of the County Palatine of Lancaſter , That he (ould 
Command the Sheriff to take the ſaid Mark, ad ſatisfa- 
ciendum , &c. Ita quod the ſaid Chancelloz ould have 
him, &c. And that the Chancelloz commanded the She- 
riff, That he ould take the laid Mark, Ita quod the She⸗ 
riff Gould have him > Coram luſticiar. &c. And that the 
Defendant being Sheriff did thereupon arreſt him , and 
had him in Execution, and at Derby permitted him to go 
| a 
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at large „ dc. per quod actio, &c. The Defendant plead- 
ed Not Guilty , and found againſt him, and Judgment ac- 
cozdingly ; Ind thereupon Erroꝛ now bought , and aſſign- 
ed; Firſt, that an Action upon the Caſe lies not fo2 this 
eſcape , but he ought to have bzought Debt: Sed non allocatur; 
Foz it is at his election to bainz either one oz the other. 
Decondly ,” that the UUrit directed by the Chancelloz to the 
Sheriff, was not warranted by the UVUrit directcd unto 
him, fo2 it varies from > command; Fo2 it ought to 
have been, That the Sheriff ould have. the body befoze 
the Chancelloz , Ita quod he chould have him befoze the Ju- 
ſtices „ac. And the Warrant is That the Dheriff him- 
ſelf Could have him befoze the Jultices, ac. Which ought 
not to be; Foz he is not any officer to the Court of Com- 
mon Bench: Sed non allocatur; Foz although there be Erro2 
in the P2oceſs , the Sheriff cannot take advantage thereof ; 
But having ſuffered him to eſcape, he is reſponſible. to the 
party. Thirdly , becauſe the Declaration was in Reciting 
the WMrit; That whereas he hath brought a Writ of Debt a- 
gainſt Mark Woodroffe, and recovered , &c. And chews all 
the matter of the eſcape , #c, Ind then it is as the uſuall 
courſe in the Common Bench is, unde queritur quod cum, 
he brought a Writ of Debt againſt the ſaid Marte Moadroffe, 
&c. and he doth not lay, the foreſaid Marte, &c. Do it 
may be a ſtranger, and therefoze it is not god; And of that 
opinion was Williams: But afterwards , upon conference 
with the Pꝛothonotaries, and veiw of divers Pꝛeſidents in 
the bon of Entries, in the title, Actions upon the Caſe, 
(That it is the Common courſe in Action upon the Cale, 
after Recitall of the UUrit, in the unde queritur to begin de no- 
vo, and not to ſay, prædict. &c.) All the Court held that 
both courſes are well enough: UWherefoze the firſt Judgment 
was affirmed. 


William Bird Senior, & William Bird 
Junior verſus Orms. 


* of a Judgment in Treſpaſs in the Common Bench; 


249 : 3: 200: 


(6) 


Becauſe they appeared by Attozney , whereas William ,. Ac yy G. 


Bird Junior was an Jnfant , and ought to appear by his Gar- 
dian : And upon this Erroz aſſigned,it was Pemurred ; Be⸗ 
cauſe it was — although it were caule to reverſe a 
Judgment againlt an Jnfant , vet it was god enough againſt 


him of full age, and he Gould not take any advantage of 
the nonage of his companion. But it was moved on the be- 
half of the Plaintiffs in the Urit of CErro2 , That the 
Judgment being entire foꝛ Damages again{ both, it chall 
not be reverſed foꝛ one "1 fo2 both; Ind ar 

p vag 


ey 
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outs ; 
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was vouched , That in an Ejectione firmæ in Cheſter , this 
very Term, Erroz was bzought ty two, fo2 the nonage of 
one, and Rule given fo2 the reverſall thereof ; But the 
Court ſaid , they did not remember any ſuch rule given, 
a they would well adviſe thereof , 20 Ed. 4. 7. 28 H. 6.9. 
19, . 


Browne verſus Jerves, Trin. 8 Iac. rot. 1880. 


T.: Upon a ſpecial Uerdict the Caſe was ſuch: Wil- 
liam Browne being ſeiſed in Fr of Lands in Reculver , 


Edington and Ham, bolden in Socage, having Illue a Son 


Iohn Browne , and two Daughters, and having a bzother Ro- 
ger Browne, who had Jũue th Sons, viz. Henry , Matthew 
and William, Peviſeth all his Lands to Iohn his Son, and his 
PelrsS;Andif he died without Illue, he deviſeth his Lands in 
R. to Matthew his Nephew in Fa; em, I deviſe my Lands in 
H. to Henry my Nephew in Fee: And whether that were a god 
Deviſe to Henry B. by way of remainder after the death of 
Iohn without Jflue , oz an immediate Deviſe to Henry, and a 
countermand of the Deviſe to Iohn qnoad thoſe Lands, was 
the queſtion ; Foz Iohn Debiſed thoſe Lands, and died with- 
out Jflue, Ind between the Deviſz and Henry was the queltt- 
on ; And it was reſolved, that it was a limitation by way of 
remainder to Henry , and no countermand ; Foz the wozds, 
Item, I deviſe, &c. hall be conſtrued , That if Iohn died 
without Jflue , then the Land ſhould remain as the Deviſe 
was made to Matthewz And the firlt limitation to Iohn is, as to 
him and his Yeirs of his Body, and no Fe; and ſo all the 
clauſes of the Mill ſtand together: Uheretoze it was adjudg- 
ed accoꝛdingly. 


Els verſus Clark, Trin. 9 Iac. rot. 295. 


Di. upon an Obligation; And declares, quod conceſſit ſe te- 
neri in quinquaginta libris. The Defendant demands 0ze- of the 
Bond, which was entred in hæc verba; Noverint, &c. Teneri, &c. 
in quinquageſſimis libris; and foz this variance he Demurred in 
Law : Fo2 it was objected, that the woꝛds in the Bond have a 
conſtruction that he obliged himſelf in fiftieth pounds, and not 
fifty pounds: Sed non allocatur ; Foz quinquageſſimus & quin- 
quaginta in a Bond, ſhall be conſtrued to be all of one ſenſe, and 
the intent of the parties was fo ; Wherefoze it was adjudged 
fo2 the Plaintiff. 


Warley 


— — 
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Warley verſus Purley, 


Do. upon a Leaſe foꝛ years, made by William Warley, and 
Counts, that afterwards, VIZ, the 11. of July, 7Jac. Wil- 
liam Warley by Indenture bargained and ſold that Land to 
him in Fre, Quz Indentura poſtea intra ſex menſes, viz, 7 Novem- 
bris 7 Jac. fuit debito modo irrotulata juxta formam Statuti. The 
Defendant pleaded Non debet, and found againſt him: And it 
was now moved in arreſt of Jud that the Declaration 
was not god, becauſe it was not ſhewn in what Court it was 
inrolled : And fo2 that cauſe the whole Court held it to be ill; 
Fo: it to appear, that the Court may know whether it be 
duly inrolled; as alſo, that the party againſt whom it is plea- 
ded, might have conuſance in t place to ſearch foz it; other- 
wiſe the ſearch will be int nite: And to lay that it is juxta for- 
mam ſtatuti, will not help it: Mherefoze it was adjudged foꝛ 
the Defendant, 


Foxhall and Sands verſus Corderoy, Trin. 9 Jac, rot. 378. 


D#: for 91 1. 125. 8d, upon a Bill obligatozy, dated 1 May 
8'Jac, ſolvend. 1 November following: The Defendant de⸗ 
mands oyer of the Bill, which is entred in hæc verba; Be ic known, 
that I William Corderoy do acknowledge my ſelt to owe and to be 
indebted to John Foxhall and William Sands in the ſumme of g1 l. 
12 8. 8 d. to be paid the firſt of November following: For which 
payment to be made, I bind my ſelf to Fohn Foxhall in 1001, Da- 
red, &c. And it was thereupon demurred ; And whether Fox- 
hall ought to bꝛing the Action fo2 the 100 l. 02 both of them fox 
the 911. 12 8. 8d, was the queſhon ; Et adjournatur. 


Purfrey ver ſus Gryme, Hill, 8 Jac, rot. 373. 


* eſpaſs: Foꝛ that the Defendant, four Aches of the Plain⸗ 
tiffs, apud Shaldeſdon, in à plate called Cavecloſe, cut 
down, twk and carried away: The Detendant ſaith, quod actio 
non, becauſe long time befoze the Plaintiff had any thing to 
do, ccc. inthe place where, c. one John Purifie was ſetſed in Fee 
of the Cloſe in which, ac. And 3 April, 21 Eliz. by Jndenture of 
the ſame date, Demiſed to Jerome Corber and others the ſaid 
Cloſe inter alia, excepting the wod and underwmwd thereupon 


growing, Habendum fo2 the life of one Anne Purifie : Ind furtyer 
covenanted with them , quod licicum foret foz the ſaid Leſſæs 
and their Aſſigns, to take upon the P2emiſles neceſſary Firebote 
and Youſebote, ac. to be expended upon the P2emiſles , o2 fo2 
reparation of the P2zemiſſes ; That the ſaid John Purifie died, 
and the laid Anne ſurviving him, twk to husband one John Hare- 


Pp 2 court; 
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court; That the ſaid Jerome Corbet, and the other Leſſæs, aſ- 
ſigned over their Eſtate to the laid Anne; That the Defendant 
as their ſervant, twk the ſaid four ches foꝛ neceſſary Cartbote, 
Ploughbote, and bote, to be expended upon the Pꝛemiſſes; 
and avers the life of the ſaid Anne: Ind it was thereupon de⸗ 
murred, Firſt, Becauſe he juſtifies by foꝛte of a Covenant in an 
Judenture, and doth not chew the Jndenture ; it being a thing 
which cannot be granted without Deed. But it was thereunto 
anſwered by Yelverton fo2 the Defendant, that in regard the 
Defendant doth not claim title thereto, but onely as a ſervant, 
no2 any intereſt therein; and it doth not appear that the Plain⸗ 
tiff hath any title to thoſe Trees oꝛ Land, by any matter chewn 
in the pleading ; therefoꝛe the Plea is gud again him, with- 
out chewing the P&d ol Covenant. But all the Court held the 


, Plea to be1ll ; Foz the ſervant A * the intereſt of 
flo: Cid: his Walter, and medling with the Title, 


F Title, ought to thew the 
Deed ; Fo2 it is the ſubſtance of the Title, and without chewing 
it, he cannot juſtifie ; and it is his folly to jultifie under one, who 
either could not, 02 would not chew the Ded: And the not 
ſhewing thereof is matter of ſubltance , and not of fozm only. 
Vid. H. 6. 42. 14 H. 8, 4. 21 Ed. 4. 50. Secondly, Jt was mo⸗ 
ved, that this Covenant being without the woꝛd Grant, is not 
ſufficient to juſtifie the taking, but it is cauſe of Action ik it be 
denied. But the Court ſeemed to incline, that it was well e- 
nough, being by the lame Deed of Leaſe, if it had been. well 
pleaded. Thirdly, Jt was moved, that the Plea was not god, 
becauſe it was not chewn, that the Maſter erpended them foz 
thoſe purpoſes ; And of that opinion was the whole Court. Vid. 
21 H. 6. 46. 12 Ed, 4. 8. But fo2 the firſt cauſe pꝛincipally the 
Plea was holden to be ill, and adjudged foꝛ the Þlaintiff, 


Lilburne Serſas Heron. 


ER ror ; To reverſe a Judgment in brief de droit, of Lands in 

Thickley ; The Wat iS, Quia Dominus remiſit nobis curiam 
ſuam. The Defendant appeared, and imparled, aud after di- 
vers days of imparlance, the Tenant made default; and there- 
upon Judgment final was given in Durham : And now Erroz 
bought and aſſigned, Firſt, Becauſe the Wit ſuppoſeth, Quod 
Dominus nobis remiſit Curiam ſuam ; whereas a Unt of right 
ought to be returnable , Coram Juſticiar. de Communi Banco; 
and not Coram Juſtictar. itinerant, in Durham: Sed non alloca- 
tur; Foꝛ it is the uſual courſe fo2 all Writs of Right in 
Durham to have that clauſe, and yet to have the Urit retur⸗ 
nable befoze the Judges there by Commiſſion : No recovery can 
be in the Common Bench, of Lands in Durham, 9 H.7.12, 1 Ed.4.10. 
Decondly, Jn this, That Judgment final was given upon a de⸗ 
fault after umparlance ; where it ought to have been onely a Pe- 
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J 
tit Cape, às it ifs where a Tenant makes a default after Jſſue 
joyned z Fo2 no Judgment final hall be thereupon after Jue 
joyned and tried. But it was thereto anſixered, True it is that ... ra: 
after Plea pleaded, and Jſſue joyned, 02 Demurrer, and day 1. 

iven over, if the Defendant makes defauit, no Jude ment final 
be given, but the Petit Cape ſhall be awarded; but a de⸗ 
fault after imparlance, and before a Plca pleaded, is quaſi a 
departure in deſpight of the Court: And therefoze Judgment 
fmal (hall there be given. Vid. Co. 5. fol. 85. Pencins Caſe, 26 H. 
8. 8. 28. H. 8. Dy. 24. 12 Ed. z. Judgment 234. 19 Ed, 2. ibid. 238. 
39 H. 6. 16. 12 Ed. 4. 21. 12 H. 7. 10. 13 H. 4. Judgment 245. 
33 Ed. 3. ibid. 262. in what caſes a Petit Cape hall be onely a- 
warded; in what caſes a Seiſin of the Lands hall te onely 
awarded, which is but a common Judgment; and where Judg⸗ 
ment (hall be, that the Demandant ſhall hold it in perpetuum; 
which is a final Judgment. Note, to this point the Court did 
not give any reſolution, but ſeemed to incline. that a Judgment fi- 
nal ſhould not be given, unleſs upon a departure in deſpight of the 
Court; which is upon a default che ſame Term after imparlance : 
But where day is given to another Term, or to another time certain, 
and then the Tenant makes default, it (hill be otherwiſe. But there- 
to the Court gave no reſolution : But for the other matter, which 34: ff 9: ++ 0: 
was not aſſigned for Error, viz. for that the Writ bore Teſte 20 Febr. 
6 Jac. and the Declaration of the Eſpleeſe was alledged in the time 
of Queen Elizabeth, of the Seiſin of the Demandant himſelf ; and 
by the Statute of 32 HS. of limitations, a Wric of Right of his 
own Seiſin cannot be but within thirty years before the Writ brought: 
And this Seiſin may be before that time; therefore the Writ is ill: 
And for that cauſe the Judgment thereupon given is erroneous : 
Wherefore for this cauſe chiefly the Judgment was reverſed, 


| Legate verſus Pinchion, and others. 
Rror in the Exchequer Chamber, ot a Judgment in the Kings (4) 
Bench: Tye Caſe was; Dir Edward Pinchion and Dir Ki- 7:9: $6.47 

chard Weſton, Executoꝛs ot Roſe Pinchion, bzought Action upon * 

the Caſe againſt John Legate Erecutoz of William Legate, of a 

pꝛomiſe of-che Teſtato2 3 Foz that the Teatoz of the Plaintifts 

Anno 34 Eliz. was indebted 200 l. Jn conlideration wyercof, the 

Defendants Teſtatoꝛ aſſumed to pay it upon requeſt ; And that 

neither the Teſtatoꝛ in his life, noz the Erecutoz after his death, 

licet ſæpius requiſiti, had paid; UNhereupon,X#c. The Defendant 

pleaded Non aſſumpſit, and found againſt him, and Damages 

aſſelled to 260 1. And thereupon the Plaintiff had Judgment, 

and Erroz aſſigned, Firſt, Tyat this Action lies not againſt an 

Crecutoz ; Fo2 he is not chargeable upon a pꝛomiſe of his Te- 

ſtatoꝛs. Decondly , That the Averment in the Declaration, 

that he had 4ſers to pay all Debts ; and not averring that he had 


Allets 
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Aſſets to pay Legacies, and ſufficient to ſattsfie and diſcharge 
that pzomile, is not god; Foz ſo1s the Caſe between Norwood 
and Read. And this being opened bekoꝛe Coke Chief Juſtice of 
the Common Bench, Warburton and Foſter Juſtices of the ſame 
Court, Tanfield, Snigg, Altham and Bromley, Barons of the 
4: 0: 95: a: Exchequer, without hearing any argument, ther reſolved to af- 
7, firm the Judgment; Foz this Debt riſing upon a Loan and 
ff bos, promiſeof the Teltatozto pay; which being a pzomiſe foz the 
payment of a meer Debt, and not to do any collateral act; and 
„„ e the Teltatoz himſelf by reaſon of this pꝛomiſe, could not have 
7 % 7* " gaged his Law; Therefoze the Executoz is chargeable in this 
— 34 Action. And although there be not any averment, that he had 
3-72" e bers to pay Debts, it is not material, foz that chould come on 
the Defendants part to thew; Foz if he had not A ſets, having 
pleaded Non aſſum pſit, he hath lolt by that advantage: Uhere- 
koꝛe the Judgment was affirmed ; and Coke willed the Dtu- 
dents to obſerve, that this is now adjudged by all the Judges 
and Barons of all the Courts, 


Cleydon verſus Taylor, in the Exchequer Chamber. 


(14) Por of a Judgment in the Kings Bench ; Foz that the Bill 

in an Action upon Trover, was of 4021. buſhels of Pippins ; 

The Declaration was fozty buſhels; And Judgment being given 

upon Nihil dicit , the UOrit of Enquiry ot Damages recites the 

Trover and Converſion of 400 buſhels : And thereupon Dama- 

ges found to 40 l. and Judgment accozdingly ; And Erroꝛs aſ- 

ſigned, becauſe the tit of Enquiry of Damages varied from 

the Declaration upon the Recoꝛd; there being moze in the UUrit 

than in the Recozd upon which the Judgment was entred, The 

Defendant hereupon alledged diminution, and pꝛocured the Bill 

upon the File to be certified ; and then pleaded, In nullo eſt erra- 

3:72: 300)" tum: And all the Juſtices and Barons held, that it is Erroz ; 

auts-: /2): For the Bill doth not warrant the Declaration: And the Judg- 

ment ought to be warranted by the Declaration on the Recozd; 

and if it be variant from it, is Erroꝛ. And they ſaid, that it 

could not be amended ; Foz it is the Recoꝛd, to which the party 

was toplead : Wherefoze rule was given foz reverſal of the 

au : 2>3: Judgment; but afterward ſtayed upon a ſurmile that the Re- 
co2d it [elf was miſcertitied. 


Anthony Fleyres Cale in the Court of Wards. 


(15) 42 Fleyre and Anne his wife being ſeiſed in Fe of the 
———— Mannoꝛ of D. in right of Anne, holden of the King by 
As Knights-ſervice in capite, in 36 Eliz. levied a Fine, with a Re- 
mainder to them, and to the Heirs of the body of Anthony, Re⸗ 


mainder to the right Yeirs of Anthony: Afterwards 2 * 7 
evie 


—— 
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levied a fine of that Wannoz, ſur Conuſance de droyt come ceo, & c. 
to the ule of themſelves foz their lives, remainder to Anthony 
their firlt ſon in tail, remainder to other of their ſons, remain- 
Der to the right Yeirs of Anthony: Afterward Anthony the Fa- 
ther died, Anne the Feme ſurvived, Anthony the Son being 
within age; And whether he ſhould be in Ward foꝛ his land oz 
body, was the queſtion : And reſolved by the two Chief Juſti⸗ 
ces 4 Chief Baron, That he ſhould not,becauſe the Eſtate limi⸗ 
ted to the Feme is her ancient Eftate, which he had by the firlt 
fine, which was extracted out of her own inheritance : TUhere- 
koze during her lite, there is not any Wardchip foz the third 
part of the land oꝛ body; Foz the Bren was not ſole ſeiſed at the 
time of the ſecond conveyance made; So out of the intent of 
the Dtatute and woꝛds of 34 H. 8. 
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John Royleys Caſe. 


Derman; And upon his trial, a ſpecial Uerdic was found 

befoze Juſtice Daniel, which was removed hither by Cer- 
tiorari: UTlhereupon the Caſe was found to be ſuch ; That 
William Royley, ſon of the ſaid Iohn Royley, fighting with the 
ſatd Iohn Derman in the field, and the ſatd Iohn Derman beat- 
ung him lo as his nole bled, he thereupon went to his father, tel⸗ 
ling andcomplatning unto him of that Battery: UWhereupon 
he inſtantly went into the field, and finding him, called him vil- 
lain, and other oppꝛobꝛious terms, and ſtruck him with a little 
cudgel, of which ltroke he afterward died. And whether that 
were murder, 02 onely man-\laughter, they doubted, and pzayed 
the diſcretion,c.And all the court reſolved, that it was but man⸗ 
ſlaughter; Foꝛ he going upon the complaint of his ſon, not ha- 
ving any malice befoze, and in that anger beating him, of which 
ſtroke he died, the Law (hall adjudge it to be upon that ſudden 
occaſion and ſtirring of blood; being alſo pꝛovoked at the ſight of 
his ſons blood, that he made that aſſault ; And will not pzeſume 
it tobe upon any foꝛmer malice, unleſs it be found. And although 
the diſtance of the place where his ſon complained was a mile, 
it is not material, being all upon one paſſion, Do if one hear 
that his Bzother, oꝛ Couſin, oꝛ Servant is fighting upon a ſud- 
den occaſion, and he goes to the place where they are fighting, 
(although a mile oꝛ moze diſtant) and finding the adverſary, 
fights with him and kills him, it ts not murder, but man- 
flaughter : Wherefoze it was adjudged, that it was not mur- 
der — being befoze the general Pardon, was diſcharged 
thereby. 


JÞ: Royley was endicted of the murder of one William 


Bacon verſus Gyrling. 


12 aſs: Upon demurrer it was reſolved, Where Leſſee 
koꝛ life makes a Leale foꝛ years, excepting the wod, under⸗ 
wood, and trees growing upon the Land, that it is a god er⸗ 
ception, although he hath not any intereſt in them, but as Leſ- 
ſe ; becauſe he remains always Tenant, and is chargeable in 
TUalhe:Wherefoze,to pꝛevent it,he may make the exception: But 
it Leflee fo2 years aſſigns over his term with ſuch an exception, 
it is a void exception. | 

Dawkes 


. — 
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Dawkes verſus Pilfield. 


Rror of a Judgutent in the Kings Bench, in Treſpaſs ; (3) 
E. The Erroꝛ aſſigned was; Becaule the Plaintiff in his De⸗ 

claration Counts to his damage ot 40 1. And the Jury imd Da⸗ 

mages to 40 l. and fo2 Coſts 20 s. which ncreaſed by the 

Court to 5 1. moze ; So the Damages and Colts aſſefſed by the 

Jury, are moze than the Plaintiff counts ; which ought not ta 

be, as 13 H. 7. 16.18: But they all reſolved, that it was not . / 
any Err02, foz it might depend ſo long in ſuit, oꝛ otherwile, 9 pn 
tyat there might be great reaſon the Plaintiff (ould recover a9 
moꝛe fo2 Ceſts and Damages than he firſt counted: But koꝛ Da⸗ 

mages onely, they may not exceed moze than what the Plaintiff... 4: 67 
himſelf had declared; And denied the Bok afozeſaid to ve Law: 
Mherekoꝛe the Judgment was affirmed, 


Barwicke and Turner verſus Gybſon, in the Exchequer 
Chamber. 


Coban. Foꝛ that the Defendant covenanted by Jadenture ( 

with them; Whereas the King had granted the Office of 

Julnageoz of all Dꝛapety to the Duke of Lenox, (who had made 

the Plaintiſts his Deputies fo2 ſeven years thzough all places 

within the County of Eſſex, beſides Colcheſter ; That the De- 

fendant covenanted with them; TWhereas the ſaid Duke had 

made a Deputation of that Dffice in Colcheſter foꝛ two years, 

to one Everden, That at the endof the two years he would pꝛo⸗ 

cure unto them a Deputation fo2 ſeven years, in the ſame man⸗ 

ner as Everden had it; Proviſo, That they upon the making 

thereof, chould give ſecurity foꝛ the payment of 100 l. per annum 

Rent fo21t, and perfoꝛmante ot Covenants ; And they alledged 

in facto, that they were always ready to give ſecurity fo2 the 

Rent, and that the Defendant had not pꝛocured the Deputation; 

Mhereupon the Defendant demurred : And after Argument the 

Declaration was — — : And upon a Writ of Enquiry 

of Damages, Damages aſſeſſed to 500 l. and Judgment given 

accoꝛdingly; and thereupon Writ of Error bzought in the Ex⸗ 

chequer Chamber. The firlt Erroz aſſigned was, Becauſe they 

do not alledge perfozmance of the pꝛomiſe, but onely a readi⸗ 

neſs to have given ſecurity ; Sed non allocatur; Foz they ned not 

give lecurity until Deputation made; and the nn-perfozmance 

of the pꝛomiſe ought to come on the other part. Secondly, Be⸗ 

cauſe it is not chewn, that they required a Deputation to be 

made, and the quality how the other was made; no2 in facto, 

that there was any Deputation made to Everden : Sed non allo- G 

catur; Foz the Covenants mention that there was a Deputati⸗ as 

on; and he is eſtopped to lay the dag and at his peril ought Poft 597 
q to 
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to pꝛocure ſuch a one to the Plaintiſtsas the other was; and it 
nes not in their notice how, and in what manner the other wag; 
And that the Dekendant ought to pꝛocure it immediately after 
two years expired, that the Plaintiffs might not loſe the pꝛo⸗ 
fits thereof atter they were due. Thirdly, Becauſe they chew⸗ 
ed not the bzeach, accozding to the uſual fozm; Et fic non tenuit 
conventionem in hoc, &c. Sed non allocatur ; Foz there being a 
bꝛtach thereof ſufficiently alledged, they need net make a ripe⸗ 
tition ; And when the ſubſtance is alledged, the purſuing of the 
—_ - as is not material: Wherefoze the Judgment was 
' Atfirmed, | 175 ie 
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Jacosr Regis in Banco Regis. 


Browning verſus Fuller. 


&z2S2 Rror of a Judgment in the Common Bench: (1) 
The Crroz alſigned; Fo2 that in Aſſumpſic 

brought as Executoz , although he chews 

himlelf to be Erecutoz to him to whom the 

pꝛomiſe was made, yet he ſaith, Teſtamentum 99+ 

hic in curia prolatum. The Defendant pleaded 

Non aſſumpſit, and found againſt him, and 

Judgment acco2dingly : And this veing aſ- ES 

igned foꝛ Erro2, was held to be matter of ſubſtance, and not of N 
form onely ; And was therefoze reverſed..fo4-/5:17: @1:ee: l 


Rice verſus Harveſton, 


E Jeftione firmæ: The Plaintiff declares of a Leaſe made by (2) 
John Bull: The Defendant pleads, that the Land is Copy⸗ ol 221 

hold Land, parcel of the Mannoꝛ of S. #c. whereof the King 

was and is ſeiſed, who by his Steward ſuch a day granted 

the ſame unto him in fee, to hold at will accoꝛding to the cuſtom 

of the Mannoꝛ: By vertue whereof he was admitted, entred, 

and was ſeiſed ; and ſo juſtifies, The Plaintiff replies, that 

long befoꝛe the King had any thing in the Wanno2, Queen Eli- 

zabeth was ſeiſed thereof in Fee, in Right of the Crown; who 

by her Steward, at ſuch a Court, granted the Land in queſtion 

by Copy to him in Fee, to hold at will accozding to the cuſtom of 

the APannoz, who was admitted and entred. Upon this Repli- 

cation the Defendant demurred, ſuppoſing that the Plaintiff 

ought to have traverſed the Gzant alledged by him in his Bar, Pte 
But the Court held it to be a god Replication; Foz the Plain⸗ #2! 3 24: fot: 
tiff hath confeſſed ; and avoided the Defendants Title by a fo2- 

mer Copy granted by Queen Elizabeth; and ſo ne ded not to tra- 


* 


verſe the Gꝛant to the Defendant. Vid. Coke 6. Hilliers Caſe, fo 2: poſt 4% oh) 
Qq 2 Smith 


Termino Paſchæ Anno decimo 


al 2 


A t.: 


ae 1707 


(5) 


auf Ty 


Smith verſus Flynt. 


Ction fo2 woꝛds; Thou haſt harboured and received thy Son 
2 L into thy houſe, knowing betore that he was a Seminary Prieſt, 
The Court held the woꝛds to be ſcandalous and actionable ; Be⸗ 
cauſe that oitence is made felony by the Statute of 27 Eliz. cap. 
2. And Judgment was given (02 tie Plaintiff, 


Tynan verſus Bridges, Trin. 8. Iac. rot. 1222. 


Does upon an Obligation, conditioned fo2 perfozming of an 
award made by Arbitratozs by them cheſen; ho upon 


| the 24 of March awarded, That the Detendant ſhould pay to the 


Plaintift at Mich. next following 20 l. Foz not payment where⸗ 
of, the Action was bought. The Defendant pleaded the Plain- 
tiſts releaſe of all Actions & D:mands made unto him the tenth 
of April: The ſole queſtion was, whether by this releaſe thus 
made, the pazment of the 20 l. by the Defendant to the Plain- 
tiff awarded as ato:eſaid, be abſolutely gone and releaſed. And 
che whole Court conceived, that the releaſe was not any Bar to 
the Plaintifts Action: And a difference taken by Juſtice Wil- 
liams z where an Obligation is entred fo2 pa) ment of money at 
a day to tome; Jt is there a debt and duty pꝛelently, and may 
be diſcharged by ſuch a releaſe beioze the day of payment: But it 
is not ſo in Caſe ot an Januity, Rent, oꝛ in an Action of Debt 
fo2 nonperfo:mance of an award made foꝛ payment ot᷑ money at a 
Day to come, Vid. Litt. Pla. 512. 513. But no Judgment was 
giwen in this Caſe, | | | 


Humphry verſus Damion, 


Cllr fo2 years, rendering Kent at Mich. and our Lady, upon 

condition of Leexntry io2 default of payment, is ouſted by a 
ſtranger ; The diſſeilin continues till the day of pazment ; The 
Leſſoꝛ atterwards demands the Bent, a the Leila refuſe to pay 
it: Whether th? Lelloꝛ may enter fo2 the condition bꝛoken, in re⸗ 
gard the condition was ſuſpended by the diſſeiſim, And it was 
held by the whole Court, That the Leſſo2 may either enter upon 
the Land fc2 the condition b2oken ; oz he may (ik he will) 
diſtrain foꝛ the Rent: Foz the Land leaſed ſhall be ſubject to 
thoſe lawtul remedies which the Leſſoꝛ pꝛovides fo2 the recovery 
ok his 8ent oz poſſeſſion, into whole hands ſcezer the Land 
comes: And it is not the Act of a ſtranger that can depzive the 
Leilo2 of the advantage of that condition which he annered to the 
Leflees cltate when he parted with the poſſeſſion ol his Land. 


The 
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The Lady Montagues Caſe. 


He Lady Montague did pꝛoſecute fo2 the forfeiture of a (6) 
Cep) hold of a Mannoz of the Lozd Montagues her late 
Husband done in his like time, being part of yer Joynture ; The 
Caſe was, That the Copyhoider made a Leaſe of his Fra hold 
Lands foꝛ ten ycars ; And to avoid a foꝛteiture, made a Leaſe 
foꝛ a rear onely of his Copyhald, accozding to the cuſtome; And 
covenants with the Leilre , That he Gall enjoy the Copyhold 
Lands de anno in annum during the ten years (Fo2 which he had 
201, in hand paid him) and that it he did put him out atter one 
year, oꝛ at the end of any one of the years , then the 20 pounds 
(which he had ſtill befoze hand) chould be accounted foz the Kent 
of the laſt half year : And it was held by the Court, Jf a Copy- 
holder makes a Leaſe foꝛ a year warranted by the cuſtome of the a 
Mannoꝛ, Et fic de anno in annum During 10 gears; This is clearly * 4: 3 09: 
a god Leaſe fo2 ten years, and will make a foꝛteiture: But f 1 
here in this Cale the Copyhold Land is not demiſed to hold fo2 a 
year Et fic de anno in annum foʒ ten years ; But onely foꝛ a year, «49 : 9: 
accoꝛding to the cuſtome, aud a covenant fo2 the holding it foꝛ a 
longer time at the will of the Leſſoz : Pet admitting that this 
were a Leaſe foꝛ ten years, and ſo conſequently a foꝛteiture, yet 
the Lady cannot take advantage thereof ; Fo2 if a Copyholder 
makes a Leaſe of his Copyhold Land contrary to the cuſtome; 
and the Loꝛd of the Manndz dies befoze his entry oz ſeiſure |, a 
fo2 the fozfeiture ; That he 02 they in reverſion o2 remainders: * 
all never take advantage of the fozteiture done 02 commit⸗ 
ted befoze his 02 their time. 
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Anne Long verſus King, Trin. 8 Jac. rot. 13. 


robbed of 40 l. and 100 marks worth of plate; and John Ford 

and Anne Long ( innuendo the Plaintiff) had it, and for that 
they will be hanged. The Defendant pleaded Net guilty, and 
found againſt him, and Damages Aſſelſed to 20 l. And it was 
thereupon moved in arreſt of Judgment, that an Action lay 
not foꝛ theſe wozds ; Foz in ſaying, the Plaintiff had it, He Doth 
not chew, that the ſtole it; Foz che might have it by Trover, 
o2 emption, 02 otherwiſe lawfully; and he doth not charge 
her, that the ſtole it: Allo in ſaying , They will be hanged 
for it, it is but his opinion, and not a direct laying of Felony 
to their charges. Upon the firlf motion the Court doubted 
thereof ; but being afterwards ſeverall times moved, upon 
the firſt day of this Term the Court reſolved , that the Action 
lay; Foz all the wozds being laid together, it (hall be in- 
tended that he ſpake them in the wozſt ſenſe , (viz.) That 
the Plaintiff had thoſe gods feloniouſly, and was an acto? in the 
Robbery; And it is further aggravated and explained, in 
ſaying > They will be hanged for it: UUherefoze it was ad⸗ 
judged foz the Plaintiff. Note, afterwards this Judgement was 
reverſed in a Writ of Error in the Exchequer Chamber, becaule 
the words are not actionable. 


k Ction fo2 theſe woꝛds of the Plaintiff, viz. Mrs Maſter was 


Mortimer verſus Petifer. 


| rages Fo: the taking of two Cowes in Buckland-Mead 
in Buckland ; The Defendant pleaded , That Buckland- 
Mead contains ten Acres, Uhereof halfe an Acre was Co⸗ 
pyhold, parcel of the Mannoz of Buckland in Buckland ; And 


that within the Mamoꝛ is ſuch a cuſtome , That every Copy- 


holder, having any Copyhold Land within the ſaid ten Acres, 
Gould have Common from ſuch a day to ſuch a day, in all the re⸗ 
ſidue of the ſaid ten Acres; a hews, That he was a Copyholder 
of one rod of Medow in the ſaid ten Acres, and ſo juſtifies: And 
Iſlue being thereupon, and found foz the Plaintiff,it was moved 
in arrelt ot Judgment, that there was a miſtrial ; Foz the Ven. 
tac, 18, de vicineto manerii, Mhere it ought to have m 
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de Buckland, although the Iſſue is upon the cuſtome of the | 
Manno? : And of that opinion was the whole Court; Foz the 940: - 
Mannoꝛ being alledged to be the Mannoꝛ of Buckland in Buck- qo: 5:14: © 
land, the Ven. fac. ought to have ben from Buckland ; 

Wherekoze a Ven. fac. de novo was awarded, 


Kiug verſus Marborough and Craker, Hill. 8 Jac. rot. 99t. 


Rror of a Judgment in the Kings Bench in an Ejectio- (3) 
ne firmz : The Erro2 aſſigned was, becauſe Craker, one 
or the Dekendants at the time of the Judgment was with- 
in age, and appeared by Attozney, where it ought to have 
ben by his Gardian , the Judgment being upon verdict ; *-** +, 2 
And it was thereupon demurred ; Fo2 it was ſaid , That 
this was not Erroꝛ, but quoad him within age: But all the 
Judges and Barons held, in regard the Damages and coſts « «40: 250: 
are en tire, that the Judzment is reverſable fo: both ; and 
ſo was reverſed, | | 


Kerſey verſus Lovet. 


Rror in the Erchequer Chamber, of a Judzment in the (4) 
KingS Bench, in an Ejectione firmæ: Tye Erro aſſigned 
was, becauſe the Plaintiff Himſelf betwirt the verdict at the - 
Niſi prius, and the day in Banco entred, and ſo had abated «49 2 
the UWirit; And it was thereupon demurred, and now he | 
would not inſiſt upon that Erroz, but moved another Erro2 
not aſſigned; Becauſe the Ven. tac, was returnable, Die Ve- 
neris poſt Craſt. Purific. Sed non allocatur; Fo2 ſo it is alwayes 
—— and ſo are all the pꝛelſidents: WMherekoze it was 
ArnrMmev, 


Edward Miles verſus Richard Prat, Thomas Richardſon, and 
a Nicholas Babbs. 


T Reſpaſſe: Foz entring into a houſe in Needham Market, (59; 

and taking of a Cupboard, Cheſt, and other gods: Ni- webe: 
cholas Babbs pleaded Not guilty , Richard Prat pleaded Not 
guilty, præter to the entry into the houſe and taking of the Cuzn 
board; And quoad them, he juſtifies, by reaſon of an ertent 
upon a Statute, and a Liberac. thereupon : And Thomas 
Richardſon pleaded the litze plea ; And thereupon was ple: ' 
ded, Nul wel record, and the Defendant had day to bing I 
in the Recoꝛd, uſque Craſt. Pur, 7 Jac. Ind a Ven. fac. to try 
the Jflue , returnable the ſame day ; And at the day, the De⸗ 
tendant failed of the Kecozd ; Uhereupon it was adjudged 
againſt him quoad that, Et quia neſcitur quæ damnazideo a Ven. fac. 
was awarded, tam ad inquirendum de Execut. prædict. quam de 
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Termino Trinitatis Anno decimo 


Damnis, &c. Returnable quind. Paſch. and then the Recoꝛd ig, 
poſtea continuato inde proceſſu in placito prædict. Jurat. poſit. uſq; 
ad in Octab. Michaelis, & c. Niſi prius, &c. And then the poſtea was 
returned, and the Uerdict , and 100 l. Damages found, and 
Judgment acco2dingly; And Erroz thereof bzought and allign⸗ 
d, becauſe there was not any continuance between Term Paſch. 
and Trin. Term, no2 from Trin. Term to Mich. Term, but that 
Term was utterly omitted: And there being this diſcontinu- 
ance, there was a failer of the Recozd ; UWhereupon the Jn- 
queſt is but an Office , which is a diſcontinuante not aided by 
the Statute ; Foz that aides onely diſcontinuances after Uer- 
dict, but not after Demurrers,02 fler de Record: And although 
Verdict is foz part, vet the Damages being entire ; It being diſ- 
continued in part, is diſcontinued in the whole , and not aided. 
But the Juſtices (aid, (and ſo they were infoꝛmed by the Clerks) 
that Continuances may be upon the Plea Roll; oꝛ upon the Noll 
of the Ven, fac. after Jſſue joyned : And if it be upon any of 
them, it is well enough: But the Court being certified, that it 
was not upon any of them, The Judgment foz this Cauſe was 
reverled. 


Salman verſus Bradſhaw, 


Ovenant : Foz that the Defendant let unto him the Mannoꝛ 
of Stanton in the County of Leiceſter fo ſix years by Inden⸗ 
ture; And Covenanted, tyat he had lawful right and Eſtate, 
to ict it foꝛ that Term:Ind aſſigns foꝛ bzeach, That he had not 
right noꝛ lawful Eſtate to let it,and ſo bꝛoke his laid Covenant; 
The Defendant pleads a concoꝛd, that he gave unto him 101, 
in ſatisfaction „ #. And Jſue thereupon , and found 
fo2 the Plaintiff , to his Damages of 1201, and Judg- 
ment accoꝛdingly; And Erroz thereof bꝛought befoze the 
Judges and Barons: The pancipal Erroꝛ aſſigned was, Be- 
cauſe the bzeach of the Covenant was not well aſſigned,fo2 that 
it is not ewn, that he had an Eſtate , noz how the Leſſoꝛ had 
not any right, oꝛ that a ſtranger had evicted him by Title: Sed 
non allocitur ; Foꝛ the Covenant being general, the bzeach may 
be aſſigned as general as the Covenant, and it lies not in the 
Plaintiffs notice who hath the rightful Eſtate: But the Defen- 
dant ought to have maintained, that he was ſeiſed in Fe, and 
had a god Eſtate to Demiſe ; And then the Plaintiff ought to 
have chewon a ſpectal Title in ſome other: But prima facie, the 
Count is god, the Covenant being general, to aſſign a general 
breach ; UWherefoze the Judgment was affirmed, 


Beal 
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Beal verſus Brafier; 
Ecos firmæ; F02 Lands in Blackthorn, upon a Leaſe of one (7 
Iohn Weatherhead: Upon ſpecial Uerdict the Caſe was ſuch ; D: 222 
A Copyholder in F makes a Leaſe foz years by licence, ren⸗ “ 1 9 t: 34: 
dꝛing 5 1. Rent to him, his Heirs and Aſſigns, at Mich. and at 72 * 
the Annunc. and foꝛ nonpayment, A reenty ; Ye ſurrenders over to 
the Leſſo2 of the Plaintiff in Fee; who being admitted, demanded 
the Kent afterwards at the day of payment, and foꝛ nonpayment 
reentred; And whether his entry were congeable oꝛ no, was the 
queſtion : The lole doubt was, whether he who hath the Rever- 
ſion of a Copyhold, by way of ſurrender may take advantage of 
a condition within the equity of the Statute of 32 H. 8. And 
without argument, Williams and Yelverton , (abſente. Fleming) 
overruled it, That he could not, neither by the Common Law, „ 4 
= — the Statute: Mherekoze it was adjudged fo2 the De- 
endant. 
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Odingſells verſas Derbie & Iackſon. 


Iectione firmx : After Verdict upon Not guilty; It was 
moved in arreſt of Judgment, that the Declaration was 
not good; Foꝛ it was, that the two Defendants Intravit & 
ipſum (le Plaint.) à firma ſua prædicta ejecit & expulit, where it 
ought to have been intraverunt & ejecerunt, & c. And being the 
point of the Action, is not therefoꝛe amendablez the Bill alſo up⸗ 


b s gc onthe File was found to be lo: But all the Juſtices, (Fleming 
N OH abſente) held it to be amendable; Fo2 it is an apparant 


ilpꝛi⸗ 
ſion of the Clerk. 


Tooſe and his wife verſus St. 


Ction fo2 woꝛds: Foz that the Detendant, ſpeaking of one 
Alice Dunſcombe widow concerning the death of her huſ- 
band, ſaid, Tooſe his wife (innuendo the Plaintiff ) killed thy 
husband, (innuendo) Iohn Dunſcombe her husband, lately Dead:) 
After Uerdict, it was moved in arreſt of Judgment, That theſe 
wo2ds were not Acticnable ; Fo2 ſhe 1s not accuſed thereby of 
Felon , fo2 the might kill him by Phyſick, oꝛ by other means: And 
a pꝛeſident was chewn, in the Common Bench, betwan 
where it was adjudged, That foz theſe woꝛds, chou haſt 
killed I. S. an Action lies not; Foꝛ I. S. may come to his death, 
and the other peradventure be the means thereof, by Execution, 
Battel, Phyſick, oꝛ ot;;ervoiſe ; Uherefoze the wozds are too 
general to maintain an Action. But the Court here reſolved, 
That the Action well lay; Foz it Gall be intended, he ſpake 
them in the wozlt part, and in flander of the Plaintiff : Where- 
foe it was adjudged accoꝛdingly. Note, Between the ſame par- 
ties another Action was brought, becauſe he ſaid , Tooſe his wife is a 
witch, (without further words) and adjudged maintainable. 


Oaſte verſus Taylor. 


S ſumſit, by David Oaſte, Merchant⸗ſtranger, ag ainſt Wil- 
liam Taylor Merchant: Foꝛ that, whereas by the Cuſtom 
of London, between Merchants trafficking from London into 


the parts beyond ſeas; Jf any Werchant, commozant in pr 
On, 
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don, and trafficking beyond ſeas, Direct his Bill of Exchange, 
bona fide, and without Covin , to another Merchant, commo- 
rant beyond ſeas , and trafficking betwirt London and the 
parts beyond ſeas;Upon ſuch a Merchants accepting a Bill, and 
lubſcribing it accoꝛding to the uſe of Merchants, It hath the 
foꝛce of a pꝛomiſe, to compel him to pay it at the day appointed 
by the Bill; And alledgeth in tz&o , That William Kenton, be⸗ 
ing a Merchant, trafficking betwirt London and Middleburgh 
beyond ſeas, and commozant in London, directed his Bill 
of Exchange to the Defendant, commozant in Middleburgh, and 
trafficking between London and Middleburgh, requiring him to 
pay 3551. Flemiſh, at the uſance of four moneths to the Plain⸗ 
tiſt, being a Merchant: And that the Defendant accepted 
thereof , ſecundum uſum Mercatorum , and ſubſcribed it, and 
had not payed it;Uherupon,#c. After Uerdict,uponNon aſſump- 
ſic pleaded, and found fo2 the Plaintiff , Jt was moved in ar- 
reſt of Judgment, becauſe the Defendant is not averred to be a 
Merchant at che time of the Bill accepted, 


Amyas Cliſon verſus Proctor. 


Rror of a Judgment in the Common Bench, in an Action of 

Trover & Converſion of 300 Todas lanæ. The Defendant plead⸗ 
ed Not guilty; And it was found againſt him to his Damages of 
300 l. and Judgment foꝛ the Plaintif ; The firſt Erroz aſſign- 
ed was becauſe Todas is no Latine wozd, Anglicè vocat. 
Todds ; Ind therefoze the Court cannot adjudge thereof, be- 
ing inſenſible ; Sed non allocatur ; Foz it is a framed woꝛd 
to that purpoſe , to ew the intent of the parties, although 
it be not a pꝛoper Latine woꝛd; And in the Regiſter , fol. 
I103111.There is Pipam vini, Barrel cerveſiiæ; And the bock of 
Entries, 17. & 201. And Manne (hewed a pꝛeſident the 12 H. 
7. Foz this point, Todd. lanæ and Judgment there fo2 the 
Plaintiff, A! ſecond Erroz aſſigned, Becauſe it is alledg- 
ed prerii, &c. TUhere it ought to have ben, ad valentiam : Sed 


— — 
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non allocatur ; Foz it is god both wayes, Thirdly, becauſe the 2% : (4&* 
CUrit oziginal was, de quibuſdam bonis & Carallis ; And he A: TP: 99: Eu 


doth not chew any at all in the Urit ; Sed non allocatur ; 
Foz difference is where a UUrit is brought fo2 one thing 
onely , There mention is made in the Writ ,- of the nature 
of it; But when the demand is of divers things, koꝛ the 
bzevity of the Mrit, it is de quibuſdam bonis & Ca'allis, 
and to expꝛeſs the certainty of them in the Count: In the ſame 
manner it is in Treſpafs , and lo are all the Pꝛeſidents. 
Fourthly, foz that the Ven. fac. is awarded de vicineto Civi- 
tatis Coventriæ, which ought not to be, foꝛ Civitas Covent. be- 
ing in the margent, is intended the County; Therefoze as a Ve- 
nire facias ought not to be from a County , fo it ought not to 
be from a city ; And thereof * Court much doubted, and = 
Rr 2 ed 
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ſed a ſearch to be made of the Pꝛelidents in the Common Bench, 
and Kings Bench foz this point: And upon veiw of Preſidents 


in all places beſides London, no mention is made of the Pariſh 


02 Mard; And all Ven, fac. are awarded de viciner. Civitat. 
which is intended as well de Ciwitate it ſelf, as de vicineto in- 
tra juriſdictionem of the City; And ſo it is de vicineto Eborum, 
Norwich, Sarum, Briſtow, Exon, and all other Cities which are 
Counties in themſelves : And this exception was taken in the 
Common Bench; And upon adviſement they reſolved it to be 
good enough; And ſo was done here, and the Judgment affirm- 
ed. Vid. 7 H. 4. 13. 8 H. 5. 10. 10 Ed.3. 27. 10 H. 6. 19. Coke l. 6. 
tol. 14. Arundells Caſe. 


Lutterel verſus Weſton. 


T Ecipab : Upon a ſpecial Ucrdict the Caſe was; The cuſtome 
of the Mannoz of Carhampton was, That if a Copyholder 
lets his Lands fo2 a longer time then a year, they chall be 
fozfeited ; A Copyholder makes a Leale foz a year, er- 
cepting the laſt day of the year ; and lo frem year to year, er- 
cepting the laſt day of every year, as long as he lived: And 
whether that were a Leaſe fo2 years to cauſe a fozfeiture, 
was the queſtion ; Foz it was not a Leaſe foz an entire 
year , fo2 there is a day in every year ercepted, and ſo a 
fraction of the time; And it is not a Leaſe fo2 two years 
together; And therefoze was pꝛetended, it Could ſare the 
koꝛteiture: But all the Court (without argument) re⸗ 
ſolved, that it was a fozfeiture ; Fo2 it is but a ſhift to avoid 


_ afoxfeiture, and in Law is no avoidance ; Fo? it is a certain 


- (6) 
{: FC : >! 


go 220: 


- Leaſe foz two years excepting two days, which is a Leaſe in 


effect foꝛ moze then one year ; And although there be intermiſ- 
ſion of a day, yet that is not material; And by ſuch means as 
he may make a Leale foꝛ two years, ſo he may foꝛ twenty;which 
the Law will not permit: UWherefoze without argument it 
was adjudged foꝛ the Plaintiff. 


Sir Walter Che:wid verſus Meeſton, 


A Ction fo2 woꝛds; Uhereas he was Juſtice of Peace in 
A the County of Stafford, and one Hickman complained unto 
him of divers mildemeanoꝛs committed by the Defendant, and 
was ſwozn befoze him; Mhereupon he bound the Defendant 
to appear at the quarter Seſſions : That the Defendant ſpake 
of the Plaintiff theſe wozds, By your means I had wrong at the 
Seſſions , for you cauſed Hickman to ſwear againſt me a thing 
that was not true, innuendo the ſaid oath ; The Defen- 
dant pleaded Nor guilty, and found againſt him: And now mo⸗ 
ved in arreſt of Judgment, that the woꝛds be not _ 

ut 
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But all the Court reſolved, that the Action well lay; Foz thoſe 
wo2ds toucht him in his place, in charging him of pꝛocuring 
one to take a falſe Oath befoze himſelf ; TWherefoze it was ad⸗ 
judged fo2 the Plaintiff. 


Biggins verſus Tytherton, Mich, 9 Jac. rot. 626. 


Dee. upon an Obligation; Ind demands 3o 1. Upon hearing (7) 
of the Obligation, it was entred in hæc verba; Noverint,&c. 2. 7 491 
Tegeri, &c. In trigintate libris, with the uſual wozds in all . 4.24 
Bonds, onely that wozd Trigintate foz Triginta. And whether 2% 2.90! 
it were a god Bond, and whether by this variance the De- + 
claration was not ill, was demurred in Law; And afterward Led 
adjudged foz the Plaintiff. py 3 


Barnard verſus Godſcall. 


(Covenant upon an Indenture, of demiſe of a houſe to the G. 
Defendant ; The bzeach aſſigned was; Foz not repairing ,. K. $2: 

the houle within a moneth after warning given the firſt of Janu- 

ary,9 Jac. There being an erpzeſs Covenant on the part of the 

Leſlg, fo himſelf, his Executoꝛs and Aſſigns, that he would 

repair within a moneth after warning, The Defendant pleads, 

that long time betoze that warning, viz. 3 Jac. he aſſigned over 

his term to J. S. who had paid his Rent always afterward to 

the Plaintiff ; Ind the Plaintiff accepted thereof, and avers 

pertoꝛmance of all the Covenants until the Aſſignment : And . 46: 

thereupon the Plaintiff demurred ; Foz this t doth z: 

not take from the Leſſoꝛ his advantageof the $ Covenant, 

And notwitzſtanding his acceptance of the Rent by the hands of 

the Allignee, yet he may charge the Leſſe oꝛ Aſſignee at his ele⸗ 

ction. And of that opinion was all the Court: Uherefoze with- 

out argument it was adjudged fo2 the Plaintiff, And Williams 

ſaid, he knew it to be ſo adjudged when he was a Derjeant, 

upon a Demurrer in the Common Bench: And in this Term 

there was another Caſe betwixt Varnis and Goodcheape ; where f 22: 

like Mrit of Covenant was bought againſt Leſſee foz years ' 

upon an expꝛeſs Covenant foz Reparations : And fuch a Plea 
eaded, and a Demurrer thereupon ; And adjudged accoꝛdingly 
2 the Plaintift. 


Clun verſus Fiſher, Trin. 9 Jac. rot. 664. 


D#: foz 50 l. Rent reſerved upon a Leaſe foz years; The % 
'— Caſe upon Demurrer was fuch ; Anne Bredon Tenant foz e ba 
life, made a Leaſe foz fifty years, if che lived ſa long; rendzing 
annually during the term 200 l. quarterly, at Michaelmas, Chrift- 
mas, the Annunciation , and Midſummer, by equal —_ 
Within 
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within thirteen weeks after every of the laid Feaſts. She dies 

after Mich. and within the thirtan werks, and foz the Rent due 

at Mich, befoze her death this Action was bzought; And all this 

matter being Diſcloſed in the Count, the Defendant demurred m 

Law: And the ſole queſtion was; whether this Kent were due, 

the dying after Mich, and befoze the end of the laid thirtan 

werks; And it was argued by Hedley, fo2 the Defendant , and 

Yelverton foꝛ the Plaintiff ; Ind after argument at the Bar, 

8: Fleming Chief Juſtice , and Williams, delivered their opinion, 

rr 75 on , That this Kent was not due; Foz the reſervation being in the 

Fee e disjunclive at the four Fealts,02 within the thirtan weeks after 

every of the ſaid Feaſts, nothing is due until the end of the 

we thirten weeks, but there is onely an election given to the Leſle 

to pay it at the Feaſts, if he will; but untill the end of che thir- 

teen webs he cannot demand it by diſtreſs oz Action of Debr;And 

.. 6: tgerekoꝛe is not any duty, and if the Anceſtoꝛ makes ſuch a 

au a Leale, and dies after Mich. betoꝛe the end of the thirteen weeks; 

Ire tins Kent ſhall go to the Heir, and not to the Executoꝛ ; And if 

, , theLeſſoz releaſe all Actions and demands after Mich, befoze 

2-5 : the end ok ſir moneths this Rent is not releaſed: but peradven- 

ture by a particular releaſe, with pꝛeciſe woꝛds, it may be relea- 

ſed ; And ik the Lell makes a fozfeiture, and the Leſſoz en- 

ters therefoze in the interim betwirt Mich. and the end of the 

thirteen weeks, no Rent is due to the Leſſoꝛ. Ind there is a 

4 of 3 diſterence betwirt this Caſe, and the Caſe ot Barwick and Foſter, 
d- g 


LAY 


quod vid. ante, &c. UUhere a Leaſe made fo2 21 years rendꝛing 

Annually at Mich. oz within foꝛty davs, ſuch Rent, the Leale 

, beginning at Mich, Gall end there; And the Kent was due foz 

the laſt year, although the year expired befoze the fozty dayes; 

Foz the reſervation being Annually during the term, at the laid 

Fealts oꝛ within fo2ty daxes, it (hall be expounded accoꝛding to 

their contract at the end of every foꝛty days During the term: 

But tie term ending at Mich. ſo as there cannot be fo2ty days 

after, during the term > The Law rejects that fozty days at 

the laſt Feaſt; Fo2 that cannot be, and then it is due at the 

Fealt, accoꝛding to the contract of the parties:But here, the term 

being uncertain, depending upon the like of the Leſloz, the Law 

reſpects the thirteen wens as the Feaſts ; And as if che dies be- 

toe the Feaſts, it is not due, ſo if che dies after the Feaſts and 

befoze the thirteen wens end, it is not due by the contract: And 

ro: 40: 142): ik there be an eviction by elder title betwirt Mich. and the thir- 
+: E 2Ce:5-+ teen weeks there is not any Rent due; Foz the reſervation is at 
ſuch days during the term: Uherefoze, ar. Croke Juſtice to 

the contrary ; Fo2 the Kent is reſerved payable Annually , and 

a. . ig a duty at the laid Feaſt, other wiſe it is not Annually reſerved, 
noꝛ payable ; And the addition, or within thirteen weeks , ig but 

an enlargment of the day of payment, foꝛ the eaſe of the Lella 

at his election: & he denied the Law to be ſo in the Caſes put — 

the 
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the death of the anteſtoꝛ after Mich. where the eviction is after 
Mich. Foz he held that the Rent is due to the Executoꝛ, and not 
to the Heir, and is due notwithſtanding the eviction after Mich. 
fo2 other wile the intent of the parties to have an annual reſerva- 
tion is deſtroyed, ik the Kent be not due untill a year a a quarter 
after. Et adjournatur, Vid. 3. & 4 Phil. & Mar. Dy. 142. & 32 Eiiz: 
Smith & Buſtards Caſe. Note, afterwards it was adjudged for the 
Defendant. 


Lovelace verſus Jeniper, Hill. 9 Jac. rot. 1375. 


Po: of a Judgment in the Common Bench upon confeſſi- 
on: The Erroꝛ aſſigned) fo2 that the Mrit was Debt fo 
40 l. The Capias was awarded, and all the Pꝛoceſſes accoꝛding⸗ 
ly, until the return of the Pluries capias; And then the entry was, 
Quod querens obtulit ſe in placito debiti 40 8. And the Defendant 
made default, and thereupon an Exigent awarded; And the De- 
fendant appeared, and pleaded, and afterward confeſſed the A- 
ction, that it was a diſcontinuance, upon the obtulit ſe in pla- 
cito debiti 40 $, The Pꝛoteſs being awarded upon that Noll, 
there is not any continuance as tothe Plea of Debt of 40 l. Foz it 
may be, that there were (uch ſeveral Actions of Debt then depen⸗ 
ding: But it was reſolved to be no Erro2 , foꝛ the appearance 
hath ſaved it;Fo2 as appearance ſaves detault in mean Proceſs, 
lo this ſaves the defaults of the continuance by the obtulit ſe: 
And if the obtulit ſe had been in placito debiti , emitting any ſum» 
it had been god ; ſo mentioning another ſum, it is cleerly god: 
Whheretoze the Judgment was affirmed, 


Merrell verſus Smith. 


Ech of a Judgment in the Common Bench in an Ejecti. firm. 
The Erroꝛ aſligned;Fo2 that the firſt Declaration was, that 
1 ho. Eyre, the 25 March, Jac. let to the Plaintiff Lands in Hoxe 
in Comitat. prædict. fo2 7 years ; By vertue whereof the Plain⸗ 
tiff entred, and was poſſeſſed, until the Defendant, poſtea, ſcilicet 

Anno 6 ſupradict.entred and ejected him ſo there is not any 
day mentioned :) After Imparlance, (as the courſe of the Com⸗ 
mon Bench is:) the Plaintiff made a ſecond Declaration, and 
there (without any ſpace made) the ejectment is ſuppoſed to be, 
26 Mai Anno ſupradict. And the CUrit was b2ought of this eject> 
ment, Mich. Jac.and thereupon the Defendant pleaded Not guil- 
ty, and found againſt him, and Judgment fo2 the Plaintiff;And 
whether this were erroneous,becauſe no day of Ejeument was 
mentioned in the firſt Declaration, was the queſtion: But it was 
objected, and ſo agreed by the Court; That the firſt Declaration 
is the pancipal,and material Declaration, and the ſecond is but 
a recital of the firit ; And ik any matter of ſubltance be omitted 
in 


Ati 
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(10) 


(11) 


62 4: 


—— 


V9. 
— 
7 


Termino Michaelis Anno decimo 


in the firſt, it cannot be aided oꝛ amended by the ſecond; Foꝛ that 
begins with an alias prout pater. ſo it is but a mer recital ; Ind 
therefoze it the firſt be not god, although the ſecond be god, a he 
plead thereto, and the trial is thereupon, yet the Judgment is er⸗ 
roneous : But all the Court held, That as this Cale is, the firſt 
Declaration is well enough; Foz he declares of a Leaſe the 25 
March, 6 Jac. which is the frſt day of that year ; Ind the Decla⸗ 
ration quod poſtea, ſcilicet 6 Iac, the Defendant ejected him, 
is certain enough foꝛ the year wherein he made the ejectment; So 
as it appears>that it was after the Leaſe made, and in the lame 
year of 6 Iac. wherein the ejectment was, and the Action is 
brought, Ann. 7 lac, @the ejectment being made between the ma- 
king of the Leaſe a the Action bzought, is god enough, although 
there be not any day certain alledged, the certainty of the day is 
in the ſecond Declaration;#the Uerdict finding him guilty of the 
ejectment:The day of the ejectment is not material, it being befoze 
the Action bꝛought: TUhereupon the Judgment was aftirmed. 


Gyll verſus Glaſs. 


E of a Judgment in the Common Bench; Uhere Glaſs 
bought an Action of Debt, foꝛ Rent reſerved upon a Leaſe 
fo2 years,made by himſelf : The Detendant pleaded , that the 
Plaintiff nihil habuit in tenementis predict. tempore dimiſsionis 
predict, The Plaintiff ſaith,quod habuit in tenement. prædict. And 
thereupon being at Jfue, # found foz the Plaintiff, 5 Judgment 
fo2 him, it was now aſſigned foꝛ Erroz , that this Replication 
was not god; Foz he ought to have ſhewn to the Court, what e- 
[fate he had tempore dimiſsionis, [6 as the Court might adjudge, 
that he had god authoꝛity to dimiſe;And the replying generally, 
Quod habuit, &c. is not god, noꝛ is any Jſlue, and therefoze the 
Judgment erroneous ; Ind all the Court held, that the replica- 
tion was not god, and that the Defendant might well have De- 
murred fo2 that cauſe:But the Defendant having joyned Jſſue, a 
the Uerdict finding foz the Plaintiſt, it is novo an Jflue: Ind the 


Verdict hath made the replication god : Foꝛ the Court is now 
aſcertained that the Plaintiff had god authoꝛity and eſtate to 


dimiſe: UWherefoze the Judgment was affirmed, Vid. Co. lib. 9. 
fol. 60. Salmons Caſe, 


p Lewis verſus Cawardlay in the Exchequer Chamber. 


A Ccion fo2 thele woꝛds; Thou didſt ſer upon me, and tookeſt away 

my purſe with 20 marks in it, go with me before aJuſtice of Peace, 
I will charge thee with Felony; A djudged þ the Action well lay; And 
thereupon Erroꝛ bꝛought in ÿ Exchequer Chamber,that v woꝛds 
were not actionable: all the Judges and Barons agreed,that the 
woꝛds are very flanderous, tant amount as I do charge thee with 
Felony:UUherfoze the Judgment was affirmed, Good- 


— — —— — —__ 
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Goodſon verſus Duffeild, Hill. ꝙ Jac. rot. 232, 


Eur of a Judgment in the Court of Pypowders in Rocheſter , (14) 

in Debt, upon an Obligation of 300 1, dated the 4 May 9: : ©: $4 
Jac. And the Action bzought thereupon 24 Decemb. 9 Jac. The. e 27! 
Deĩenbant pleaded payment the ſame day, and Jſue thereupon, 

and found fo2 the Plaintiff ; and Judgment accozdingty, And 

the Erroꝛ aſſigned, foz that ſuit cannot be in the Court of Py- 

powders, noꝛ upon an Obligation made at another day; but they 

ought to ſue there fo2 contracts, and things ariſing in Faires 

and Markets ; And it is, a Court foz thoſe cauſes, and not foꝛ 

any other: But it was thereto anlwered, and reſolved by 

the Court, That true it is pꝛoperly a Court of Pypowders is | 

fo2 Faires and Markets, and fo2 cauſes ariſing within Faires 
aud Markets, and not fo2 any other; But a Court of Pypowders, & fal. = 
ſo termed foz the ſpad thereof , may be by cuſtome in Wills oz * 45 " 
Burroughs, fo any cauſes, as Debts upon Bonds, 02 other⸗ N 0" 
wile ; Foz they are Courts raiſed by cuſtome and pzeſcription , o >3: 
and may be fo2 any cauſes done at any time, being tranſitory 
and perſonall ; And ſo they be in divers Cities, as in Briſtol and 
Gloceſter : And the Reco2d was cited Mich. 8. Jac, rot. 146, be⸗ 
tween White and Hunt; Where ſuch a Judgment in Gloceſter 
was affirmed to be god; And Hill. 33 Eliz. betwixt Perd and 
Chambers, where ſuch a cuſtome was alledged to be in Canter- 
bury, and holden god; And a Recozd was here, Curia Domi- 
ni Regis pedis pulveritati tent. apud Civitat. Roffenſ. coram Ma- 
jore & duobus concivibus, ſecundum conſuetudinem Civitat. a tem- 
pore cujus, &c. Ac ſecundum privileg. & libertat. &c. conceſſa & 
confirmata, &c. A ſecond Erroz aſſigned ore tenus was, That 
this ſtyle of the Court, That it is by cuſtome,and by Charters of 
the King and his pꝛogenitoꝛs conceſſa & confirmata, &c. is re- 
pugnant in it ſelf ; Fo2 the Charter determines the pꝛeſcription: 
Sed non allocatur ; Fo2 a Court being by pꝛeſcription, is not ta- þ 

ken away by the grants and confirmations of Kings; But , 
they may uſe their Charters as confirmations) oꝛ as grants, oz © \*- 

may claim tyole liberties by preſcription , notwithſtanding ſuch FE: art 
Charters ; Fo2, as Fleming ſaid, erery cozporation uſeth in e- | 
very Kings time to take a new confirmation of their liberties; 

Otherwiſe they ought to plead upon a Quo Warranto bzought 1 
foz the uluig of their liberties, oꝛ in Eyre allowance of them, elle > 5 |" 
they be not juſtifiable, A third Erroꝛ aſſigned ore tenus was, 

That the Court being (as it is in the ſtyle or the Court) Coram 

Majore & duobus concivibus, the Venire facias is made returna- 

ble coram J. S. Majore vel deputat. meo, & coram duobus conci- 

vibus, at ſuch an hour;whichis net god : Foz it Doth not appear, 

That either by cuſtome oꝛ Charter the Majoꝛ might make a 

Deputy, oz that pꝛoceſs chould be returnable befoze the Deputy; 

And therefoze the Venice tacias is : and not aided — 
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the Statutes of Feofailes ; And the Court ſ@med to incline to 
that opinion; But wiched the parties that the Defendant Gould 
put in new baile into this Court; And that the Plaintiff ould 


declare de novo. 


Johns verſus Smith, Paſch, 9 Jac. rot. 364. 


T Reſpaſs of falſe Impꝛiſonment foz fourteen dayes ; The De- 


kendant juſtifies, fo2 that the Court of 5 Marchalſey was an 
ancient Court, to be holden befoze the Steward and Marſhal 
of the Hoſtel of the King;UUhich Court hath Jurisdiction to hold 
all pleas of all Treſpaſſes within the Uerge; And that there 
were divers Officers , called Portatores virgarum within the 
Uerge, who were Officers of the Court; And that all pꝛecepts 
have been uſed, from time whereok, c. to be directed to the Mar- 
chal to be executed by himlelf , oz ſuch Officers by his com- 
mandment ore tenus: And chews, that he himſelf affirmed a 
plaint of Treſpaſs in the Marchals Court, againſt the Defen- 
dant foꝛ Treſpaſs within the Uerge ; And thereupon a pꝛecept 
was made 23 Septemb. 7 Jac. at S. within the Uerge, to the 
Marchal to take the Plaintiff ad Habendum his body at the next 
Court, ac. And that the Marſhal commanded one Riſeby, wy 
Portator Virgæ there, to take the Plaintiff, Ita quod, &c. Jn 
that the Defendant ſhewed the Plaintiff unto him, and came in 
aid of thim, #c. And lo juſtifies, #c. And it was thereupon de- 
murred; The firſt exception taken was, becauſe the pꝛeſcription 
is to hold all pleas of all cauſes within the Uerge, and it is 
not chewn between what perſons, and therefoze it is not god; 
Foz it is againlt the Statute of 28 Ed. 1. that they ld 
hold any pleas unleſſe betwirt perſons of the Hoſtel. I ſecond 
exception, Fo2 that the pꝛetept oꝛ Capias is returnable at the next 
Court, and it is not upon any day certain, ſo he might be de- 
tained in pziſon a long while, not knowing when the Court hall 
be holden : And all the Court reſolved, that ſuch awarding of 
pꝛoceſs was ill ; And he who was arreſted upon it, might main⸗ 
tain an Action of falſe Jmpaſonment : Uherefoze foz this cauſe 
pancipally, It was adjudged fo2 the Plaintiff. 


Thinne werſ#s Rigby, Trin. 9 Iac. rot, 646. 


E Ro: in the Exchequer Chamber, Upon a Judgment in the 

- Kings Bench, in an Aſlumpſit, foz non-perfozmance of an 
Arbitrement ; The Erroꝛ aſſigned was, Fo2 that the Arbitre⸗ 
ment was void in hoc, that the ſubmiſſion being concerning the 
cutting down of certain tres in 5. They awarded that- the De- 
fendant ould have them; And that he Could give ſecurity to 
the Plaintiff foꝛ the payment of 16 l. at two dayes ; The Plain- 


tiff aſſigns the bzeach, that he did not give ſecurity, noꝛ pay =. 
: W money : 
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money ; And it was agred by all the Judges and Barons, that 
it was a void arbitrement fo2 the uncertainty,not chewing what 
ſecurity he chould give, whether by Bond o2 otherwiſe ; And eve⸗ 
ry arbitrement ought to be certain, t hat the party may know 
what he is to perfozm. Vid. Co. 5. fol. 77. Setondly, the arbitre- 
ment was, that the Defendant ſhould leave ſo many of the tres 
to the Plaintiff foꝛ housbote and hedgbote, as the arbitratoꝛs | 
upon adviſe with Counſel at the nextAſliſes ould appoint;And . $*: 
koꝛ this caule it was held to be void, toꝛ they did not make a per-g.,4 219: 
fect arbitrement, and they might not reſerve authozity tothem- 
ſelves, to execute at a future time: UWherefoze the Judgment 


was reverſed. | 
Kirby verſus Hanſaker. 


Rror in the Exchequer Chamber of a Judgment in Debt, (17) 
E upon an Obligatiou of 600 1, The Erroz alligned, becauſe 

there was not a ſufficient bzeach alledged ; Foz the condition | | 
being, that he ould en;oy ſuch Lands without eviction ; The 2 J. 175 * 
bꝛeach was aſſignedin the Recovery by Uerdict in Ejectione firm. 79 1% / 
upon a Leaſe made by one Eſſex, and doth not chew, what Title bi 
Eſſex had to make the Leaſe, but avers , that Eſſex had god 2 
Title ; And it migit be he had Title derived from the Plaintiff J. ... 
himſelf, after the Obligation made; And therefoze he ought to 
Gew, that he had god and Eigene Title befoze the Leaſe made: od 
And fo2 this cauſe all the Judges and Barons held the replica⸗ 
tion to be ill; Foꝛ it ought to compꝛehend a full and manifeſt 
bzeach, otherwiſe it is not god: And although in this caſe Jſ- 
ſue was taken, that the recovery was by Covin, and not by law⸗ 
ful Title, and found foz the Plaintiff, that it was not a Recovery % : 2.95 
by Covin, but by lawful Title; yet that helpeth not, the replica: > ,.. 

tion being ill: UNherefoze it was Reverſed, Note, This exception 

was taken in the Kings Bench after Verdict before Judgment, and diſ- 

allowed, becauſe the Verdict had made it good. Alſo another ex- 

ception was taken there , For that the Tryal was by a jury of the 

County of Berks , where it ought to have been by a jury of the 

County of Middleſex, the Trial being at the Exchequer Bar, the que- 

ſtion being whether the recovery were by Covin; But becauſe the 

queſtion was not onely of the Covin, but whether it were upon true 

Title (tor then it could not be by Covin) Therefore the Tryal by the 

Iury of the County where the Land lay was good enough; But to 

this point no anſwer was made upon the Writ of Error. 


4 * * * 
* . 


Holland verſus Stoner. 


Por of a Judgment in the kings Bench in an Action foꝛ theſe (18) 


woꝛds, Thou art a lewd fellow, thou didſt ſer upon me by the 3. . / 90: 


high way, and take my purſe from me, and I will be ſworn to ic. The a. 5/2: . 
Dl : Erro: „ n: 2777 
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Erroꝛ aſſigned was becauſe an Action lay not koꝛ theſe wozds ; 
Foz he doth not charge him with Felony, noꝛ with robbing of 
him, 92 with any Felonious taking away his purſe, and it may 
be he took it away injelt,o2 fo2 ſome other caule,and it is not any 
direct flander ; And of that opinion were all the Judges and Ba- 
rons ; Wherefoze the Judgment was reverſed, 


Denbaugh verſus Woodley , Hill. 9 Iac. rot. 1111, 


| I of a Judgment in Treſpaſs: The Erro2 aſſigned ; Be- 
cauſe at the Niſi prius one Jury-man onely appeared; And a 
Tales de circumſtantibus was awarded, which was in this man- 
ner returned upon the pannel, viz. Nomina decem talium de novo 
appont. And there were 11 names returned, and 11 ſwozn, 
which cannot be; Fozif the Juſtices had authoꝛity when one 
onely appeared to award Tales de circumſtantibus; They ought 
to award decem tales & octo tales, and not upon decem tales, to re- 
turn undecem, But all the Judges and Barons laid, they might 
award Tales de circumſtantibus, to make a full Jury when one 
onely appears; And the Tales ſhall not be 10 tales, and after- 
ward 8 tales, as in Banco, but generally a Tales de circumſtan- 
tibus; And here the addition decem is void, and that woꝛd ought 
to be ſtrucken out, and then it is well enough: UWherefoze they 


awarded, that it ould be amended , and the Judgment was 


_ Y 
SD ap" 
„ * 


#: 2 6. 


22 5 ”* * 


aſtirmed; And they ſaid, the common courſe in all Circuits was 
to awarded Tales where one Juroꝛ onely appeared, 


Fox verſus Inkes, Hill. 9 Jac. rot. 948. 


De foz 8001, Foz that the Defendant per ſcriptum ſuum obli- 
gatorium 22 April, 20 Eliz. Cognovit ſe teneri to the Plain- 
tiff in 800 l. Solvendum cum requiſitus eſſet. The Defendant de⸗ 
mands oyer of the Obligation, which is entred in hæc verba; 

ok a Statute Merchant acknowledged at Salisbury made 
by him and the others joyntly and leverally, Solvendum at the 
Fealt of St. George the Martyr, Anno 1580. The Defendant 
pleaded, that the Clerk named tote the Clerk of the Statutes 
there, and to keep one peece of the ſeal, was not a Clerk deputed ; 
And upon this, the Plaintiff Demurred ; And upon the reading 
the Recozd, it was moved, that this plea was inluſticient, which 
was not much defended ; But it was chewn, that the Declara⸗ 
tion was cleerly ill, becauſe he declares upon a Statute Obli⸗ 
gatozy, ſolvendum upon requeſt; Ind it now appears to be pay- 
able at a day certain, which was held by the whole Court to be 
anincurable fault: Jt was then moved, that the Plaintiff might 
diſcontinue his ſuit ; Fo2 otherwiſe he ould by that flip be bar- 
red of his Bond : And it was replied by the Court , That the 
Plaintiff after a Demurrer cannot diſcontinue it, * — 

our 
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Courts licence; And although the continuance be not entred , it 
may be entred at any time, and the Defendant by licence of the 
Court, foz his own adbantage may enter the continuance ; 
Wherefoꝛe becauſe the ſuit here is upon a Statute acknow- 
{edged 34 years ſince, wherein the Defendant was but a ſurety 
the Court gave turther day until the next Term; That in the 
interim the parties might treat and compound; And that the De⸗ 
tendant might enter the continuance, 


Doctor Leafield verſus Helicar, 


Tecs fo2 Tithes taken : The Defendant Juſtifies, as ſer- 61 

vant to a Patente of the Queens fo years, and by his com- (0 „ 
mand; Ind doth not ſay, hic in curia prolata ; And foꝛ this cauſe 2 19 © 
the Plaintiff Demurred in Law generally, # Judgment foz the 

Plaintiff, a now Erroꝛ was bzought, #alligned, fo2 that he be⸗ 

ing but a ſervant, the Letters Patents from the Queen do not 

belong unto him, and therefoze his Plea without chewing them 

was god: But all the Jultices and Barons conceived , in re- 5 
gard he derives his Title from the Patent, not by Act in Law, ;-: % 99: © 
but by his Command, that he ought to chew the Letters Paz s 7 
tents, as well as he who claims intereſt under the Patent by 29%! {99 
Aſſignment : But he who claims intereſt under an Act in Law; , 4: 255: 655: 
(foz that he had no means to compel the Patent to ſhew it) may FP . 6607 
— —_ chewing it: Wherefoze the Judgment was 


— — — n —.— —ʒ——4—ͤ 
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Arnold verſus Bidgood, Hill. 10 Jac. rot. 166. 
(i) Ebt upon the Statute 2 E. 6. c. 13. fo2 not ſetting out 


Tithes. The Caſe was; A man being poſſeſſed of a Leaſe 
of Tithes in right of his wife asExecutrix to her toꝛmer 
husband, grants totum jus, titulũ & intereſſe ſuum de & in decimis 
prædictis. Atter Verdict foꝛ p Plaintiff (who claimed under Þ ſaid 
grant.) Jt was moved in arreſt of Judgment, that the Decla⸗ 
ration was not god, becauſe the Plaintiff had not ſet fozth any 
: god Title to enable himſelf to the Tythes And the books of 10 E. 
3-44: 6: 4. 1. & 19H. 6. 40. were cited to p purpoſe: But the whole Court u⸗ 
nanimouſly reſolved, that the grant was god the leaſe he had 
in the Tithes in right of his eme did thereby paſs:Fo2 he grant⸗ 
ed totum jus, titulum & intereſſe ſuum de & in decimis prædictis; And 
by Doderidg the woꝛd Suum Doth impoꝛt a pꝛopꝛiety in poſleſlion, 
and is all one as if he had ſpecially named the ſame in the grant; 
No2 could it be moꝛe certainly named oꝛ expꝛeſled. There was 
then an objection made out of the Proviſo in the Statute foz Diſ- 
ſolutions, that all Leaſes made by any Ibbot within a year be- 
foze the diſſolution;ſhould be void; And this Leaſe was pzeten- 
ded to be ſo, and therefoze void. But it was thereto anſwered, 
WE. 0. that here the Jfſue was onely, whether he were diſcharged of 
pet a Tithes oz not. Ind the Jury gave their Uerdict directly, that at 
the time sf the Diſſolution there was not any diſcharge of 
Tithes : And this Leale being but an inducement onely to the 
pf 362 Title of the Plaintiff, the Iſlue therefoze is well enough ; But 
if in this Cale there had ben any miſpleading o2 miſtrial, the 
Court held cleerly it was aided by the Statutes of 32 H.8. & 18 
Eliz.cap. 14. and cannot be quached after Uerdict : Uhereupon 
Judgment was given, and entred fo2 the Plaintiff. 


Shecomb verſus Hawkins. 


(2) Iectione firmæ: Upon a ſpecial UerDict the Caſe was. Mꝛs. 
3 Luttrell being Tenant in Fee of the Mannoꝛ of D. which was 

J then in Leaſe foz years, levied a Fine thereof, to the uſe of her 
ſelf foz life, and after to the uſe of her eldeſt Son in Tail, 

relerving power to her ſelf to make Leaſes at any time 
fo2 21 years : Befoze the Leaſe in being expired che made 
another Leaſe to J. S. (under whom the Defendant _— 
0 


— ——— 
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fot 2 years, to begin after the determination of the fozmer leaſe, 
and died. The firſt Leaſe expires; the Don enters, and makes 
a Leaſe to the Plaintiff ; Ind it was adjudged foz the Plaintitt; 4 ol 


Foz it ought to have been a Leaſe in poileſſion,and not an intereſf 
to begin in futuro, 02 reverſion after another eſtate determined; 
Foꝛ then che might by infinite Leaſes detain thoſe in reverſion 
aut of poſſeſſion fo2 a long while; Which is againſt reaſon, and 
the intent of the parties. Vid, Coke 6. fol. 33. | 


/ 


Ction ſur Trover: The Detendant pleaded , that befoze the (3) 
time, wherein the Plaintilt ſuppoſeth the gods to come to 

the Defendants hands; One S. A. was poſlelſed of them, and 

amongſt other gos ſold them to the Defendant. but rerained 

them in his own 9380s, and afterwards ſold them to che Plain- 

tilt, vy reaſon whereof the Plaintiff was poſſeſſed, ⁊ afterwards 

loſt them, and they came to the Perendants hands, who conver- 

ted them, prout, &c. {Whereupon the Plaintiff demurred; And 4 - £4: j22: 

it was held vy the Court, tobe an ill plea ; Fu 1camounts to a |... > 

Not guilty : And it was doubteꝭd whether th? Court chould com⸗ 4. 16: 

ll the Defendant to plead Not guilty, 02 award a Writ ok“ hy 
nquiry ; But at laſt it was reſoived, that a Writ of Inquiry 
ſhould be awarded, 


Auſtin verſus Auſtin, Trin. 10 Iac. rot. 3558, 


Termino 
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Ketſeys Caſe. 


g Ebt bzought upon a Leaſe foꝛ years, foꝛ arrears of 
Rent againſt R. The Dejendant in Bar pleaded 
2 E2) 12 jnfancy at the time of the Leaſe made; Uhere- 
” E/4S upon the Plaintiff demurred. The ſole queſtion 
ee Was, whether a Leaſe made to an Jnfant were 
void : And it was objected that it Gould be void, 
becauſe it might be pꝛejudicall unto.him, who had not ſufficient 
diſcretion fo2 the managing of the Land ; And the Rent may be 
greater then the value of the Land. But the Court held it to be 
voidable onely, at his election; Foz if it were fo2 his benefit, it 
ſhall be no wayes void: But the Infant at his election may 
make it void, by refuſing and waiving the Land, befoze the 
Rent-day comes; Foz then no Action of Debt will lie again{ 
him: But in the pzincipal caſe it was not chewed, that the Kent 
was of greater value; And the Defendant was of full age 
Staind Rent ⸗day came: Theretoze it was adjuMed foz the 
al . | 


Higgens Caſe. 


Ebt bzought by Higgens, &c. It was held by the Court, 
That if one be arreſted upon Pꝛoceſs in this Court, and 
puts in baile, # afterward the Plaintiff recovers, and the De- 
fendant renders not himſelf accozding to Law, in Daufgard of 
his baile ;That the Plaintiff may at his election take execution, 
either ag ainſt the pꝛincipal, o2 baile ; But if he takes and ar- 
reſts the baile, although he had not full ſatisfaction, he all 
never afterwards meddle with the pꝛincipal: But if two te 
baile, although one be in execution, yet he may alſo take the 
oo: But ik the pꝛincipal be in execution, he cannot take the 

e. 
Gueſh 


— — 


Jacos 1 Regis in Banco Regis. 


Geuſh verſus Mynns. 


T* eſpaſs : Quare vi & armis clauſum fregit, &c. The Defen- 
dant juſtifies upon a repoꝛt, þ a vermin (called a Badger) 
was found there ad damnum inhabitantium, by reaſon whereof 
he uncoupled his hounds in p place where, ac. Ind hunted there, 
he place where, andthereupon digged the ground an con the 
the p e, and! e ground and to t 
Badger, and killed him: Ind that afterwards he ſtopped up 
the earth again, Quz eſt eadem tranſgreſſio, &c. and demand 
Judgment: Mhereupon the Plaintiff demurred, And it was 
held by the Court , that the Action well lay; Foz although the 
common Law warrants the hunting of ſuch ravenous beaſts of 
pꝛey in another mans Land, becaule the deſtroying of ſuch crea⸗ 
cures is profitable foꝛ the publique; Pet the Law requires, that 
ſuch things be done in an oꝛdinary a uſual manner: And this is 
confirmed & explained by the Statute of oo 15. Fozal- 
though the Dtatute gives reward foz the _— vermin, yet 
it ſaith it muſt be with conſent, © with reaſonable Engines a de- 
viles ; Therefoze there being an oꝛdinary courſe (viz. hunting) to 
kill che Badger, the digging foꝛ him was unlawful. Nicholas 
Caſe in 36 and 37 Eliz. foꝛ a Fox is expzeſly to that purpoſe, 


Pit verſus Webley. 


—— was pꝛayed upon the Statute 23 Hen. S. cap. . fo! 
being cited out of the Dioceſs,contrary to the Statute, The 


(3) | 
NH. 


2 K. C. $I: 


(4) 
e 2 77 


Cale was; Pic had a Uarrant from a Juſtice of Peace, and . 339. 


ſerved it upon Webley, as he was coming from Church from 
a Sermon, upon a wok day: Whereupon Webley libeld a⸗ 
gainlt him in the HighCommiſſion Court, where the cauſe of ar- 
reſt was allowed; But foz the contempt, the Court there gave 
Webley 61, coſts; And fox thoſe coſts there aſſeſſed, a Prohibition 
was pzayed. But Man the Decondary infozming the Court 
That he never knew of any Prohibition grounded upon a ſug- 
geltion grounded upon this Statute, there being many erce- 
ptions therein; The Councel foꝛ the Plaintiff in the Prohibition 
chereupon relinquiſhed their ſur mile upon the ſaid Statute, of 
his habitation within a peculiar Dioceſs, and framed the ſug- 
geſtion upon the Statutes of 1 R.2.cap.15,4 20 Ed. 3. cap. 5. which 
pꝛohibit arreſts in time of Divine Servite Et in eundo & redeun- 
do to #from the Church ; a thereupon pꝛayed the Prohibition. But 
it was laid, That thoſe Statutes are, where the matters are be⸗ 
twirt one common perſon a another, but not where it concerns 
the King and a Common perſon, as here it did: this arreſt made 
being at the Kings Suit. And to this opinion the Court ſæmed 
to incline, and that there was juſt _ fo2 a Prohibition: — 

l it 
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further day being given » the parties mean while agræd. 
Hankinſon verſus Sandilaus, Mich, 10. Jac, rot. 461. 


D Ebt upon an Obligation of 40 l. Upon oyer ot the conditidn 
: thereof,the Caſe was; Two bound themſelves, or any of them, 

their Heirs, Executors, or either of their Heirs, &c, Ind the Action 
was here bzought againlt one of the Obligoꝛs onely , the other 
then living: UWhereupon the Defendant demurred in Law. And 
whether this Bond be joint and ſeveral, oꝛ onely a joint Bond, 
to be ſued againſt them both, was the queſtion : Jt was urged 
foz the Defendant, that the Obligation was ſealed aud deli⸗ 
vered by both of them jointly, and was a joint Bond, and the 
wo2ds — — either of — in reſpect one ve pena 
was to be Diſcharged thereby, it being incertain which of them ) 
was therefoze void. And it diſtered from the Caſe in Dyer fol. 19. 
where thx were bound in an Obligation, Obligamus nos, & 
utrumq; noſtrum, &c. The Bond there is joint and ſeveral, all of 
them being ſo bound at the beginning : But it is not lo here ; Foz 
firſt, both of them are here bound, and afterwards follow theſe 
wozds, Or either of us; And the Obligee hath accepted it as a 
joint Deed, and ſo ought to purſue the ſame; But it was held 
by the Court, that the acceptance here is not material, as to the 
election, but it till remaines at the pleaſure of the Obligee to 
ſue them jointly and ſeverally. And the joint delivery of the 
Bond hall not make it to be a joint Bond, and not ſeveral; The 
ſame being by the Law joint and ſeveral ; And in this Caſe Et 
and vel are all one. And the Court thereupon overruled the de- 
murrer; And Judgment was given, and entred foꝛ the Plaintiff. 


Termino 
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Doyley verſas White,Hill.6. Iac. rot. 853. 


Ction foꝛ the Falſe Impriſonment of the Plaintiffs wife: 

The Caſe appeared to be; One Leonard Loves bought 

an Action of T reſpaſle in the Common Bench againſt Iu- 
lian Godard, widow Hanging the ſuite 5 the takes oyley to 
husband: Judgment was given againſt Iulian Godard, and a 
Writ was directed to White the Defendant, being then She- 
rift , Quod caperet Iulianam prædictam, per nomen of lulian 
Godard; ad ſatisfaciendum prædict. Leonard, pro damnis, &c. 
The Defendant made a ſpecial Juſtification , That at the time 
of the Action bzought againlt her, che was Iulian Godard, wi⸗ 
dow : But at the time when the capias ad ſatisfaciendum was 
Executed, and che thereupon Arreſted and Jmpaſoned, che was 
the wife of Doyly ; Uhereupon the Plaintiff Demurred in 
Law, and it was adjudged fo2 the Defendant : Foz the whole 
Court was of opinion, That if an Action be bzought againſt a 
widow, who is found guilty, and befoze Judgment takes an 
husband That the capias ſhall be awarded againlt her, and not 
againſt her hugband;Ind in thisCaſe of her ſublequent Mariage 
with Doyley (He not being ſo much as once named in any 
part of the Recod) if the Sheriff had returned that che 
now was married, he would have falſified all the pꝛoced⸗ 
ings : And therekoꝛe they reſolved , that the Action was not 
maintainable. 


Matthew verſus Craſs. 


A Ction, Foꝛ theſe woꝛds: Thou art an whoremaſter , for thou 
haſt lain with Browns wife, and hadſt to do with her againſt a 
chair; By reaſon of which woꝛds he loſt his Marriage, ad dam- 
num, &c. After Verdict foz the Plaintiff, it was moved in ar⸗ 
relt of Judgment, that the woꝛds were not Actionable, but exa⸗ 
minable onely in the Spiritual Court: And that this was the 
firſt pꝛelident, where loſs of Marriage was ever laid fo2 woꝛds 
ſpoken of a man; And ſo, net like to Anne Davies caſe, Co.4.tol. 
16, But it was conceived by the Court, that there was not any 
difterence betwirt the Caſes, as to the hinderance of Marriage 
either of a man oꝛ of a woman: Uhich being alledged in this 
Caſe, and a tempozal loſs and damage to enſue thereby, al- 
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though the crime is to be puniſhed in the Ecclefiaſtical Court, 
ret theſe woꝛds give the Tempoꝛal Court Jurisdiction, and 
makes them here Actionable: So the calling of one Baſtard, 
is triable and determinable in the Spiritual Court; yet when 
matter ſubſequent is laid which is triable in a Tempozal 
Court, (as to entitle himſelf to be Heir, oꝛ where he Chews 
lome poſſibility of being Heir) this maketh the calling of 
him Baſtard to be actionable at the Common Law. So here, by 
reaſonof the allegation of his loſs of Marriage, by theſe wozds 
838 is maintainable; and Judgment was given koꝛ 
aintilt. 


The King verſus Sorel, 


AN Endictment, Fo? ſtopping of water, was quaſhed as in- 
ſufficient ; The woꝛds being, Quod quædam pars aquz was 


by him ſtopped; which wozds are tw incertain: Fo2 by Croke 


Juſtice, it ought to have been Quzdam pars terræ aqua coopertz; 
And by Doderidg, Magna pars aquæ, accozding to Luttrels caſe, 
Co. 4. fol. 88. & Dyer 248. which were to that purpoſe cited: 
Whereupon the party endicted was diſcharged. 


Rawlins verſus Barret, & Porter verſus Agar. 


IT was reſolved this Term by all the Court in theſe Caſes; 
That a Urit of Erroz doth not lie upon the firſt Judg⸗ 
ment, either in a Writ of Partition, oz Account. 


Kipping verſas Swayn. 


DEL Upon the Statute of 2 Ed. 6. foz not fetting fozth 
of Tithes ; and declares „ That he was P2opaietoz of 
the Kectozy of B. in the County of S. foz the Term of ſe- 
ven years ; And that rhe Defendant was occupier of Lands 
within the ſame Pariſh fo2 ſir moneths, by a Demiſe 
made 10 Martii, 10 Jacobi: and that the Defendant 27 
Auguſti Anno prædicto Did cut his Coꝛn there growing; And 
upon the 10 of September next following, the Defendant, 
being Subditus dicti Domini Regis, carried away the ſatd Cozn, 
not ſetting out the tenth , accozding to the Statute ; The De- 
fendant pleaded Nil debet, And it was found fo2 the Plain⸗ 
tiff; And now moved in arreſt of Judgment; Firlt , that the 
Plaintiff by his own chewing had no cauſe of Action againſt 
the Defendant ; Fo2 the Defendants Jnterelt in the Land was 
determined befoze the Tithes were carried away; But the Court 
held it to be no Exception; Foz although his Intereſt in the 
Lands was determined, yet he remained owner of the Coꝛn: 


Foz if Coꝛn be cut down, although a ſtranger take it away — 


— — 
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foze ſeverance , yet an Action by this Statute will lie againſt 

him. Another Exception was taken, becauſe the Plaintiff ſaid, 

De was Subdictus dicti Domini Regis; Foz the Statute refers VPASTY, 178: 17 ＋ 
Subditus to his politick capacity; But dicti goes to his natural 

and ſole capacity, And lo the tozte of the Statute ſhould be 

determined by his death. Ind this was held by thx of the 

Judges to be a fault incurable ; Snt Houghton doubted there- 

of, Et Adjournatur, 


Termino 


— 4 


LD — 
Scree 
Termino Michaelis, Anno undecimo } a c 0B 1 Regis 

in Banco Regis. 
(1) Emorandum, That this Term Sir Edw. Coke Chief Juſtice 
M of the Common Bench , was made Chief Juſtice of the 


Kings Bench, and had onely a Writ to command him to at- 
tend in that ſervice, and no Patent, which was openly read, and then 
he took his Oath to execute that Office; And Sir Henry Hobert the 
Kings Attorny, was made Chief Iuſtice of the Common Bench; 
Sir Francis Bacon the Kings Soliciter made Attorny General ; And 
Henry relverton made Soliciter. 


Rogers verſus Parry. 


Sſumpſit: In conſideration of 10 l. he pzomiſed to matze him a 
(2) Leaſe foz 21 years 11 April, 9 lac. And that the Deken⸗ 
dant , being poſſeſſed of an houſe adjoyning , whereof a chop 
was parcel, aſlumed that he would not ſuffer the Trade of a 
Joyner to be uſed in the ſaid hop during the ſaid Term: And 
alledges in facto that he paid the ten pounds, and that the De- 
kendant the ſame day Demiſit cenementa prædicta foz 21 Years 
in forma prædicta: And that upon the 10 April, 10 Iac. and foz 
the year following, he permitted one I. S. to uſe the Trade of a 
Joyner In Shopa, parcella meſſuagii predict. contra formam aſ- 
ſumptionis prædict. After Non aſſumpfit pleaded, and Uerdict foz 
the Plaintiff, it was moved in arreſt of Judg ment that the De⸗ 
claration was not god; Becauſe he doth not {ay in Shopa predict. 
no2 that it was parcel of the houle, tempore aſſumptionis; noꝛ that 
the pꝛomiſe was made during the term: fo2 the term may be ſur- 
rend2ed : Sed non allocãtur; Fo2 the term ſhall be intended to con⸗ 
tinue,unleſs it be otherwiſe chewun on the contrary part. Vid. 2 1. H. 
7.32, Alſo the op being parcel, chall be intended always parcel: 
And contra formam aſſumptionis intends, that it was the foꝛeſaid 
chop; And although he doth not ſhew that the demiſe was to the 
Plaintiff, yet becauſe it is demiſit in forma prædict. It chall be in⸗ 
tended to be to the Plaintiff, 


Dennis verſus .,,c. 


(3) Dr upon an obligation: The condition was; CMheras he was 

obliged to pay ſuch a ſum ot money, at Newton Petrach; It᷑ he 

paid it at p day at Newton àfoꝛeſaid, that then. ac. The Defendant 

pleadeth payment at 8 day at Newton afozeſaid,the V en. fa. being 
0 
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of Newton onely, without ſaying Pecrach ; And à Venice facias 
de novo was awarded, 


Moore verſus Goodgame. 


Rror of a Judgment in the Common Bench in Replevin; (4) 

The Erro2 aſſigned was, becauſe in the Replevin , the . (7: #7: a 
Plaintiff alledgeth the taking to be apud Warfield in a place 
called Eaſtmedow ; The Defendant ſaith, that Locus in quo is 
the Acres of Medow in Wargrove, which is the Fra hold of 
the Lady Periam, and made conuſance as Bailiff unto her ; The 
Plaintiff replies and entitles himſelf to that Land as a Copy⸗ 
hold parcel of the Mannoz of Wargrove : And upon long ple. 7 
ding in Bar to p avowry,Replication,Rejoinder # Surrejoinder, 
the Jſſue was, Mhether Infra manerium de Wargrove talis ha- 
betur conſuetudo; That the ſaid Land in Warfield is a Man⸗ 
noꝛ of Warfield demiſed and demiſable by Copy of Court Roll, 
prout, &c. And this was tryed by a Ven. fac. de vicineto Manerii 
de Wargrove, and found fo2 the Plaintiff, That there was 
within the Mannoꝛ of Warfield ſuch a cuſtomary Mannoꝛ: Ind 
it was reſolved by the Court, that within one Mannoꝛ there : 260: 
may be another Mannoꝛ demiſable by Copy, and that within © 8: 6- 
that Mannoꝛ there may be cuſtomary Tenants : Foꝛ as well as v. 17: 197 
there may be a Tenant at Will of a Mannoꝛ at the Common ; 
Law; Do there may be Tenant at Will , acco2ding to the | 
cuſtome of the Manno2 : Uherefoze it was adjudged actoꝛding⸗ 
ly fo2 the Plaintiff, And Urit of Error being bzought, Exroꝛ 
was aſſigned, becauſe the Ven. fac. was of the Mannoꝛ, where 
it ought to have been of the Mannoꝛ of Wargrove and of War- 
the Jfſe being, whether within che Aannoz there be ch a 

ue being, w within t 2 there be ſuch a e 

cuſtome , the Venue (hall be onely of the Mannoz, and War- C _— 
feld being parcel of the Wannoz, (hall be intended to be within 32.0: N 
it: Uherefoze the Judgment was affirmed. 7 | 


The Earl of Bedford verſuu s 


fendant pleaded that the place where is thur Acres par⸗ 
el of a great Uaſt called Hope in Lanygame, paxtel of the Man⸗ 
noz of Biſhops-Tauatonz And that the Earl of Bedford was 
ſeſedin Fee of the Mannoꝛ of Biſhops-Taunton , whereof one 
houſe and twenty Acres ot Land in Lanygame; is cuſtomary and 
Copyhold Land, demſable, ac. in Fe; And that the Earl of 
Bedford granted unto him the ſaid Meſſuage and Lands by 
Copy, . in Fee; Ind that within the Mannoꝛ is fuch a cuſtome, * 
that every Copyholder of the laid Mannoꝛ ſhould have Com- 
mon of Eſtovers in the ſatd Walt called Hope, &c. and lo _ - 
n 


J laben Foꝛ entring into Land in Lanygame : The De- (5) 
c 


11 
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Ind the Illue was upon this cuſtome; and found fo2 the Plain- 
tiff. that there was no ſuch cuſtome ; And it was moved in ar⸗ 
reſt of Judgment, that the Ven. fac. was awarded onely of 
Lanygame, and not of the Manno?, as it ought to have ben. 
And Doderidge held, that the trial was god enough; Foꝛ the 
Copyhold being in Lanygame, and the place where being in 

Lanygame, they of Lanygame may well try that cuſtome; foz 
the one part of the Mannoꝛ may well know the cuſtomes of the o⸗ 
ther part: But it being afterwards moved again; Coke Chief 
Juſtice, and all the Juffices agreed, that it was a miſtrial: 
Foz the Venue ought alwares to be of the place as large as 
the extent of the Jſſue; And the Jſue being, whether there 
were ſuch a cuſtome within the AYannoz, dc. The Mannoz 
may extend into divers Uills ; Therefoze the Ven. fac. ought 
to be of the Mannoꝛ, and not of the particular Mill within 
the Mannoꝛ. But if the Jſluc had bn, TUhether the cuſtome 
were fo2 ſuch Copyholders within the Mill, there it ought to 
have been otherwiſe : Wherefoze it was o2dered , That a Ven. 
fac.de novo ſhould be awarded. 


——— 


Wheeler verſus Heydon, Hill. 8. Iac. rot. 1317. 


Ebt upon the Statute of 2 Ed. 6. fo not ſetting out his 

” Tythes, but carrying away his Cozn , the Tythes not 
being let koꝛth; And declares,that one Thomas Rock, Parſon of 

the Rectory of Scripton, let unto him the Rectozy fo2 (ir years, 

if he lived ſo long and continued Parſon there; And that the 
Defendant; ey be occupier of ſuch Lands ſown with wheat, 
within the ſaid Pari ch, reaped and carried it away, the Tythes 

not being ſet fozth, #c. And avers the life of the ſaid Thomas 
Rock, and that he continues Parſon, cr. The Defendant plea- 
ded Non debet; And a ſpectal verdjc> was given, that the Par- 

* *- ſon made the Leaſe foz ſir years, if he lived ſo long; And the 
woꝛds, if he continued Parſon, were not within the Leaſe; And 
they found all other points accoꝛding to the declaration; Ind 
ik kt. Ind hereupon it being moved and argued at the Bar, 

all the Juſtices ( befides Haughcon, who doubted thereok) held, 
that the variance betwirt the Leale in the declaration, and the 
Leaſe found ſhall not pꝛejudice; Fo2 it is all one in ſubſtance, 
although it varies in woꝛds: And the addition in the decla- 
ration, If he ſo long continue Parſon, is no moze then what tte 
Law ſpeaks, foz ſo the Law tacitely implies ; And therefoze 
the addition thereof is no variance in ſubſtance. Jt is alſo 
30d enough foꝛ a ſecond reaſon ; Foz the Leaſe is not the ground 

of the Action, no21s the declaration founded upon the Leaſe, 
4. ye ale but upon the carrying away of the Tythes ; and fo2 remedy of 
pf Isi, his wꝛong was the Action bought ; And the allegation of the 
Leaſe is but an inducement to the Action ; Ind the Jury 9 

tha 
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That he hath a god Leaſe and a god Title to ground his 
Action, although it be not in the ſame manner preciſely as he 
declares, It being found foz the Plaintiff, he chall have 

udgement. But if Debt had been bought upon this Leaſe 
02 years, ſnch bariance peradventure would have been ma- 
ter iall, becauſe the Leaſe is the ground of the Action; Uhere- 
foze it was adjudged fo2 the Plaintiff. Dee foꝛ the firſt point 
40, Ed, 3.3. 12. Ed.z Variance 77. And fo2 the ſecond point, Plowd. 
32, & 191, H.6. 29. 3H. 6, 25, 


De la Hay werſus Vaughan, Paſch. 11 Jac, rot. 416. vel. 486, 


| of a Judgment in the Common Bench; Foz that the 
Plaintiff, being an Attozney in the Common Bench, ſued 
an Attachment of priviledge againlt the Defendant, and re- 
covered againſt him by Non ſum informatus. Ind the Crroz 
aſſigned, becauſe the Plaintiff did not find pledges de proſe- 
quendo, And this being certified, and in Nullo eſt erratum 
pleaded, it was fo2 this cauſe reverſed. Vide 9 Ed. 4. 27. 
18 Ed. 4. 9. 2 H. 7. 1, 12 Eliz. Dy. 288. poſtea fol. 


Pyot verſus the Lady St. John, Mich. 7. Jac, rot. 3214. in C. B. 


R bare Pyot Alderman of London, as Alſigne of Sir Oli- 
ver Cromwell, bzings Covenant againſt Katherine Lady 
St. John, Foz that, whereas Dir Oliver Cromwell being ſeiſed 
in Fe of a Meſſuage in Bednall Green, and poſſeſſed of a Leaſe 
fo2 divers years yet enduring, (chewing of what Leaſe and 
how he came thereunto) let both the Youſes x the Courts. Oꝛch⸗ 
ards, and Gardens appertaining unto them, to the ſaid De⸗ 
fendant fo2 ten years by Jndenture, wherein che covenants 
to repair the Youſes, Edifices, and Buildings, with neceſſary 
reparations : and that che would maintain and keep Dimiſſa 
præmiſſa with Yaling and Fencing) and at the end of the Term 
would leave Domus et alia præmiſſa, ſufficiently maintained, 
repaired, paled, and fenced : Ind chews that by a Ded he 
granted to the Plaintiff the ſaid Reverſion in Fe, and by a- 
nother Deed the Reverſion foz years: And that the Defendant 
attourned upon the ſeverall Gzants; Ind that at thetime of the 
Leaſe and G2ant of the ſaid Reverſion, the Youſes were well 
repaired; Ind that after the Gꝛant unto him of the ſaid Re- 
verſion, Diverla domus loca, parcella, & res eorundem tenemen- 
torum, & præmiſſorum de-caſuat. dirupta & fracta fuerunt, & in 
de- caſu devenerunt; Et diverſæ aliæ parcellæ & res eorundem tene- 
mentorum & præmiſſorum eiſdem præmiſſis affixa ab · inde avulſa 
& aſportata fuerunt, prout ſequitur &c. And inſtanceth tri the pave- 
ment of the Court, the carrying away of the Locks and keys 
of a Cupboard, the bꝛeaking of the Glaſſe in the windows, the 

U u carrying 
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carrying away of a Shelf which was not / chewn to be fired, ac. 
And it was hereupon demurred, and adjudged fo2 the Plain- 
tiff; And upon writ of Inquiry of Damages, entire Dama⸗ 
ges were given, to 100]. and Judgement acco2dingly,and there⸗ 
upon Error. bzought ; Firft, upon the matter in Law, becauſe 
he having two reverſions, the one in Fe, the other fo2 years 
granted by ſeverall Deeds, and at ſeverall times, and could 
not tterefoze have one Action, but ought to have bzought ſe- 
verall Actions. But all the Juſtices held, That it may well e- 
nough. And Coke ſaid, that it was ſo reſolved upon argument 
in the Common Bench; Foꝛ one may hare an Action of Waſt, 
upon ſeverall Leaſes, and upon ſeverall grants of a Reverſicn, 
aud a Formdon upon ſeverall gifts; and upon the ſame reaſon 
he may have one YUrit of Covenant, Secondly, it was objected, 
That the aſſignment of the bzeach is in not repairing of the 
pavement, which is out of the Covenant, foz it is neither build- 
ing, paling, no2 fencing; Ind Damages are given foꝛ it, and 
:, , the Damages be entire; Sed non allocatur; Foz it is within the 

intention of the Covenant, and it is quaſi the building; and with- 
in the wo2ds, leave them ſufficiently maintained, repaired, &e, 
And the not repairing may be matter of value, much prejudice 
to the Leſſoꝛ. Thirdly, it was alledged, that the aſſignment of the 
bzeach in - being broken, cannot be in glaſſe which is but 
cracked; Ind it is not within the intention of the Covenant, that 
luch petty things ſhould. be a breach thereof; Sed non allocatur, 
Fourthly, it was alledged, That the carrying away of a ſhelf 
which was not chewn to be fixed, was not any bꝛeach: Sed non 
allocatur; Foz it (hall be intended, fired; And it is ſaid that di- 
verſæ res affixæ aſportatæ fuerunt. TUherefoze without argument 
the Judgment was affirmed. 


Rich verſus Kneeland. 


A upon the Caſe; Whereas the Defendant was a com⸗ 
mon Bargeman,# uſed to carry foꝛ hire from London to Mil- 
con, and other places in Kent, That he Delivered unto him a 
Poztmantle and zol. therein to carry, and gave unto him 2d. fo? 
the carriage; Ind that the Defendant tam negligenter cuſtodivit, 
that it was taken from him by perſons unknown , and ſo he 
loſt it: The Defendant pleads ( conf the receipt) that he 
was a common Bargeman, but that he fearing to carry it de⸗ 
livered it to I. D. to carry, and that he gave notice thereof to the 
Plaintifk, a he agræd thereto, diſcharged him of the carriage; 
The Plaintiff travers that he did not diſcharge him ; And it 
was thereupon demurred, and adjudged foꝛ the Plaintiff ; fo? 
the delivery by this allent is not materiall; But the onely mat- 
ter Traverſable is the diſcharge, which is iſſuable, and found 
foꝛ the Plaintif,In Error being bzought,was aſſigned — 
ca 
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cauſe this Action lies not againſt a common Bargeman without 2.45: wow | 
pen all promiſe, But all the Juſtices and Barons held, that it 6e <5 
well lies as againſt a common Carrier upon the Land. Se- 
condly, they held, that the Traverſe was gud; UWheretoze the 7” 4 
Judgement was affirmed. | fro 


10 


Barrons verſus Ball in the Exchequer Chamber. 


A2 fo2 theſe woꝛds, Thou att a murtherer, for thou art the (10) 
fellow that didſt kill Mr. Sydnams man. And he doth not hew /. 
that any of his ſervants was lain, nec innuendo any that was poft- 343: 425: 
flain:Upon Not guilty plea ded, it was found fo2 the Plantiff,and 

adjudged fo2 the Plaintiff in the Kings Bench,and Error thereof PW 
brought in the Exchequer Chamber, and foꝛ that cauſe reverſed . 


Ratcliff verſus Michael in the Exchequer Chamber. 


Crion fo2 woꝛds, Thou art as bad as thy wife when ſhe ſtale (11) 
my Cuſhion: And Travers that any Cuſhion was ſtoln; 
And after verdict fo2 the Plaintiſt, and Judgement given in the | 
Kings Bench, it was reverſed koꝛ this cauſe in the Erchequer 3 * * 
Chamber, fo2 t is not averred that there was any felony com- 3 2 994 
mitted; And then it is not any flander. 


King verſus Bagg in the Exchequer Chamber. Trin. 8, Iac. rot. 13, 


Por of a Judgement in the Kings Bench in Action foz woꝛds (12 

Mr, I. D. was robbed of 4ol. and 100. marks worth of Plate; e: 20 2. 
and Alice Bagg, (innuendo the Plaintiff,) and T. S. had it, and for that 

they will be hanged; Upon not guilty pleaded, and verdict and ;. n. 20 
Judgement foz2 the Plaintiff, it was now aſſigned foz Error, peſt 636. 
that an Action lies not foz theſe woꝛds; Foz he doth not ſay that . 9. . >= 
che ſtole it, and it may be they came to it by lawfull means: ,.. 904 
And although he ſaith, they will be banged for ic, thoſe woꝛds by ; ;-. 89: 
themſelves will not maintain an Action, and they doe not infozce 

the firſt woꝛds; Uherefoze the Judgement was reverſed. 


Wharton verſus Sr. Edward Muſgrave, in the Exchequer Chamber, 


Por in the Exchequer Chamber; the Error aſſigned, foꝛ that (x3) 

Debt was brought in Cumberland, and Judgement had by e 4: 
confeſſion, and a Scire facias bought againſt his Erecutoz, in KY 
Midd. and Judgement there foz the Plaintiff, where the Scire #*=* 4 
facias Ought to have been bzought in Cumberland, where the o⸗ 
ziginall was bzought, and nor in Midd, although the Judge- „ 4 
ment was there by confeſſion at Weſt. Foz the Scire tacias ought 
always to purſue the firſt Action; Wiherefoze the Judgement in 
the Scire facias was reverſed. 

Un 2 Jordan 
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(15) 


Iordan verſus Wikes. 


Iectione firmæ of a Leaſe of Ew. Brigman 23 Octob. Iac. of a 
Meſuage and Lands in W heacure Aſton foꝛ five years; Up- 


on Not guilty pleaded, it was given in evidence foz the Plaintitt, 
that Edw. Bridgman had right to that Land in right of his wike, 


and made that Leaſe foꝛ trial ot the title: The Defendant ſhews 
that the Leſſoꝛ was dead after the Indenture, and befoze the A- 
ction bꝛought, and befoze the trial; Do the Leaſe being made by 
him onely without his Feme,ig void, and deter minable by his 
death, and it cannot be ſuppoſed he Doth adhuc tenere extra pol- 
ſeſſionem: And although he might be found guilty foꝛ the firſt 
Ejectment; vet he cannot te guilty againſt him, fo2 the holding 
tie poſſeſſion after the death of the husband; And the Leſſee 
hach no cauſe, as this Caſe 1s,to have any Habere fac, poſleſſione. 
But the Court held, that in regard the Feme had not entred at- 
ter the death of her husband, the Leaſe is not determined noꝛ 
void after the death of her husband, but voidable onely. 


Bartholmew verſus Belfield, Trin. 11 Tac. rot. 924. 


Rror bzought by Iohn Bartholmew, Son #Yetr of Tho, Barthol- 
mew againſt Hen. Belfield, given by Default in the Common 


C. Bench, Trin. 40 Eliz. in Formdon in deſcender , againſt Tho. Bar- 


cholmew the Father, toꝛ a Meſluage and Lands in Sunninghil in 
the County of Berks: The Plaintiff aſſigns foz Erroꝛ the De- 
fault of the Marrant of Attozny who was foz the Demandant 
inthe Formdon ; Henry Belfield ponit loco ſuo, Dawly At- 
tornatum ſuum, without putting his name of Baptiſm (which 
was Anthony) Vid, 15 Eliz, Dy. 336, 365. & 105. Mhich ſam 
to be Erroꝛ, not aided by any Statute, noz amendable : The 
Defendant in the UNrit of Error pleads in Bar a Fine with four 
Pꝛoclamations; the firſt Pzoclamation 23 Iune, Trin. 44 Eliz. The 
ſecond P2oclamation 16 Novemb, Mich. 44 Eliz. The third P20- 
clamation 28 Ianuary, Hill. 45 Eliz. The fourth Pꝛoclamation 
13 Maii, Paſch. primo Iac. accozding to the Dtatute of 31 Eliz. 
Uhich Fine was levied to Iohn Serle and his Heirg, of the 
Melluage and Land in queſtion, to the uſe of him and his 
Heirs, with warranty; And the time of the Engrolling the Fine 
was che wn in the Plea ; Ind that by vertue thereof Toh, Serle 
entred, and was ſeiſed of the ſaid Meſſuage and Lands to the 
uſeof him and his Heirs; And demand Judgment, whether 
the Plaintiff chall be received to bung a Mrit of Error, 02 to 
aſſign Errozs againlt this Fine with Pꝛoclamations: TUhere- 
upon the Plaintiff Demurred:Ind two points were moved at 
the Bar by Damport foz thePlaintiff ; Firſt, whether he who is 
emely Tenant to the Mrit, and not Tenant to the Laud, — the 

en⸗ 
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Defendant here appears to be,may plead this Plea whichgoeth 
in Bar of Erroꝛs : And ſecondly; whether the Bar be god, And 
it was reſolved by the Court upon ſolemn argument , That the 
Tenant to the ſuit may well plead this Plea. Vid. 9 H. 6. 46.8: 
47. 47 Ed.3.7,8, Dir Rich, Walgraves caſe; Fitz, H. Nat. Br. fol. 
107, K. & Cok, 3. the Marqueſs of Wincheſters caſe, Secondly, 
that this Fine, and five years paſſed without bꝛinging a Writ 
of Error is a god Bar, (by the wozd Actions) within the ſecond 
ſaving of the Statute of 4 H. 7. cap. 24. And Coke Chief Ju⸗ 
ſtice remembred Mandevills Caſe to be ſo adjudged upon ſolemn 
argument in the Exchequer Chamber 27 Eliz, That if one hath 
right to a Writ of Error, and ſuffer five years to paſs without 
bunging that Urit,he chall be Barred by that fine and five 
years paſſed ; And ſo it was ſaid to be adjudged 28 Eliz. in Bar- 

ton and Harvies caſe & Damports caſe 5 Eliz, Dy, 224. againlt the 
_ in Zouches caſe Plow, 373. Vid. Cok. 10. Lampets caſe, & 

o. 10.98. & 99. Seymors caſe, 


Termino 
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Marſh verſus Brace. 
(1) dE upon a Leaſe fo2 years, and demand Rent foz two 


years and an halfe, ending at the Annunciation laſt paſt; 

The Defendant pleaded, that befoze any Rent due, he al⸗ 
— his cltate and intereſt to 1. S. who payed the Kent to the 
Plaintiff foꝛ halte a year due after the aſlignment, which he ac⸗ 
cepted from his hands: Ind it was thereupon demurred,becauſe 
it is not alledged that he gave notice unto him that he was Al- 
ſigne, alſo becauſe the contract continues betwirt the Lelloꝛ and 
Leſſee during the Term, notwithltanding this Aſſignment, But 
© {1:39 eas, ll the Court reſolved, that this aſſignment and acceptance of the 
11 8 Rent from the hands of the Aſſignee is notice in it ſelf, and an a- 
greement that he is his Tenant ; and then he may not after- 
wards reſoꝛt back to the Leſſee ; And the Bar is god to a com- 
mon intent, and it ſhall not be intended but that he knew him 
to be his Tenant, and accepted him as his Tenant; unleſle the 
contrary be ſhewn : Mheretoꝛe it was adjudged fo2 the Defen- 
dant, It other matters were not chewn, ac. 


Sir Chriſtopher Heydon verſus Godſalve. 


(2) Rror of a Judgment given before Thomas Fleming Chief 
E Juſtice, and Juſtice Doderidge, in an Aſſiſe of Novel diſſeiſin 
ag ainſt the ſaid Sir Chriſtopher Heydon by Roger Godſalve of 
Lands in Baconſthorp in the county of Norff. The Defendant 
confeſſed that ye was tenant, and that the Plaintiff was ſeiſed 
in Fe, and could not deny but that he Diſſeiſed him; Upon which 
confeſſion the Plaintiff releaſed the damages, a had Judgment 
to recover ſeiſin per viſum recognitorum: And thereupon Uirit of 
Error was bought ; and the Erroꝛ aſſigned, becauſe the Judg⸗ 
ment was Quod recuperet ſeiſinam per viſum recognicorum,where- 
as the Allile was never taken, but Judgment given upon con- 
feſſton;And upon this Erroꝛ aſſigned-it was demurred; And af- 
ter argument at the Bar, reſolved by the Court to be no Erroz ; 
Foz although the Aſſiſe was not taken, yet the Jurozs had 
the veiw by intendment given unto them befoze the Alliles, 
by the Sheriff, as he is commanded, and they are called 
Kecognito2s, and ſo are intituled Nomma Recognicorum; and 


the ſubſcription is Summonitio Recognitorum; And — 
the 
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the Iſſiſe is awarded upon the plea in Bar, and the ſeiſin and 
diſleiſin is confeſſed in right of the damages, which is but an 
Enqueſt of office, yet they be called Recognitores ; And although 
they never paſſed on the Aſliſe, yet Judgment ought to be,Quod 
recuperet viſum per recognitores ; Fo2 otherwile, if he Could be 


redilleiſed, he could not have a Writ of Redilleilin ; foz that a: ft G. 


ought alwayes to be by the Jurozs of the firſt Aſſiſe, by whom 
the view of the ſeilin was given: And if all theRecogmtozs of the 
Alliſe be dead) ſo as there be not two of them alive, who with o⸗ 
tyers may inquire of the rediſſeiſm, the Urit of Rediſſeiſin fails, 
as Nat. Br. 189. 8 Hen. 8. 23 Aff, Pl. 7. 33 Ed. 3. Rediſſei- 
ſin 7. 40 Aſſ. 13. UUWherefoze upon thiſe reaſons , and upon 
iw of a preſident 4 Jac. of ſuch a Judgment given befoze Pop- 
am in an Iſſiſe, where the diſleiſin was confeſſed, and ſearch 
made, and the pzeſident found accoꝛdingly, Jt was held by them 
all, that the Judgment was — And it no preſident had been 
Gewn, yet it ſtands with realon that ſuch a Judgment chould 
be god; Foz otherwiſe, by the tenants Act, there never could be 
a Kediſletſin ; Uherefoze the Judgment was affirmed, 


Warts Caſe, 


ohibirion was pꝛayed to the High Commiſſion Court, foꝛ 
one Wats, Parſon of S. (who was there depaived foꝛ incon- 
tinency, and another pteſented to his living, and he thereupon 
pꝛocuring a pardon to be reſtoꝛed to his benefice, was after- 
wards ſued and pꝛoceded againſt foꝛ coſts of ſuit ) to ſtop their 
pꝛocæ dings (he having obtained the pardon, befoze the ſentence 
was given) And it was allowed per curiam; Foz though ano- 
ther be Plaintiff in ſuits in theCourts of Starchamber oꝛ High 
Commiſſion, yet they be the Kings ſuits, and he may pardon 
them : Ind if the Pardon comes befoze any ſentence giten 3 they 
ſhall not afterwards give any coſts, as Co. 5. fol. 51, Halls Caſe. 


Heath verſus Rydley. 


1 A an Action of Debt, at the Common Law; Judgment being 
againſt the Defendant, and day given to move in arren 
thereof, he in the interim pꝛeferred his Bill in Chancery, and ob⸗ 
tained an Injunction to ſtay Judgment and Execution: But not⸗ 
withſtandiug, thec ourt granted both;Foz by the Statutes of 27 
Ed.3.cap.1.& 4 Hen.4.cap.23. After Judgment given, (be it in 
plea real o2 perſonal ) the party ought to be quiet; and to ſub⸗ 
mit thereto ; Foz a Judgment being once given in curia Domini 


pI: 2: KN . 


aut, Gf, 


(3) 


(4) 


Regis,0ught not to be reverſed, nor avoided, but by Error, 02 At- „ . c C 
taint: And in the ſame term upon a Prohibition to taypocedings z: / 540 > 


I fudt 28 


: 7 


in the Court of Requeſts, it was delivered foz a general Maxime 
in Law, That ifany Court of equity doth intermeddle _ any 
matrer? 


— — ——_ — — — — . 
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matters pꝛoperly triable at the Common Law, oꝛ which con- 
cern Freehold, they are to be pꝛohibited; Foz neither Writ of 
Error, 92 Attaint can be bzought to reverſe the decrees made in 
thoſe Courts. Otherwiſe it is upon trialls at the Common 
Law; Foz all matters are there Decided either by a Jury of 
twelve men, againſt whom (ik they erre in their verdict) an At- 
taint licth; 02 by the Judges, where if they errein their Judg- 
ment, the party grieved may bꝛing his Urit of Error. 


Hetley verſus Sir Tohn Boyer, Sir Anthony Mildmay, and others. 


TE Defendants (being Commiſſioners of Sewers in the 
County of Northampton; Upon the Dtatute of 23 Hen. 8, 
cap. 5.) aſſeiſed a Fine upon the Utilage ol D. and appointed if 
to be levied by I. S. and another, upon the Catle of Hecley , and 
they to ſell them koꝛ the Fine; Which accozdingly was done 
Ahereupon Heeley bzought his Action in this Court, and had 
Judgment againlt them; Foz which he was called befoze the 
laid Commiſſioners, who ſtrongly importuned him to releaſe 
tie ſatd Action, but he refuſing, they committed him to Pererbo- 
rough Gaol : Their Warrant to the Gaoler being, To take the 
body of William Hetley, and him there to keep without Baile and 
mainpriſe, till he ſhould hear further from them ot ſome order to 
be taken for his delivery : Yereupon the Court was now moved 
fo2 his diſcharge, and fo2 an Attachment againſt the Commiſſio- 
ners: Uhich being awarded, returnable the Term following, 
and ſome of them then p2eſent in Court, they were Fined and 
ccmmitted ; Fo2 it was held, that the Ularrant by them made 
was in Direct oppoſition to the Authouty and Judgment of this 
Court; And that the Commiſstoners of Sewers cannot tar a 
whole Towuchip, but it ought to be Done ſeverally, and pꝛo⸗ 
poꝛtionably to every inhabitant to himſelf, as it was adjudged 
in Cokes 5. Rep. Rooks Caſe. And that the woꝛds of the Dtatute 
ot 23 Hen. 8. cap. 5. Left to their diſcretion, ought to be ſana diſ- 
cretio, Which is, diſcernere per Legem quid fit juſtum; But herein 
appeared an apparant malice, to impole a Fine upon a townſhip, 
and one man therein to be — But Sir Anthony 
Mildmay, (being Chief of thoſe Commilsioners ) not then ap⸗ 
pearing in Court, acco2ding to warning, in Termino Paſch. 12 
Jac. An Endictment foz a Premunire was dꝛawn againſt him up- 
dn the Statute of 27 Ed. 3. cap. 1. fo2 that his illegal acting as 
a Commiſſioner ; Who being thereupon Fined foz that oſtence, 
obtained the Kings pardon, and in Mich. Term following 3 
moved fo2 an allowance thereof ; which being read-and viewed 
by the Court, the woꝛds thereof were,Omnes & fingulas offenſi- 


ones, trangreſſiones & contemptus. Coke Chief Juſtice thereupon 


1 


made a queſtion, TUhether by this pardon the Judgment in the 
Premunire was releaſed ; That Judgment being, It ſhall be done 
unto him as with the Kings Enemies : But afterwards the Court 


allowed ot his pardon, Ter- 
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Child verſus Durrant, Hill. 11 Jac. rot. 155. 


N N there given foꝛ the damages and cofts. And | 


bzought a Writ of Error; and Judgment 

was affirmed in the Exchequer Chamber; 

and 5 l. 10 5, there aſſeſſed fo2 coſts, fo2 delaying the execution: 

And that Durrant, did not enter the firſt Judgment, but mean 

betwan the firſt Judgment, and the Judgment in the Writ 

ot Error he releaſedto Child, all Executious and Demands; 

yet not withſtanding this Releaſe he had ſued Execution as well 

fo2 the 14 1. damages, and 51. 10 8. fo2 colts upon the firſt 

Judgment, as toz the coſts upon the UUrit of Error: Uherefoze 

he pꝛayed reliefe, Durrant, who was Plaintiff in the Action of 

Treſpaſſe, takes Jffue upon the Releale, and found againlt him 

foz Child; A'1dafter verdict Durrant moved in arreſt of Judg⸗ 

ment, That this Relcaſe (hall not help Child the Plaintiff in the 

audita querela , becauſe, being beloze the Judgment affirmed, 

and not pleaded; that Execution is now upon the laſt Judg⸗ 

ment; and ſo he hall not have benefit of this Releaſe ; Sed non al- 

locatur ; Foꝛ He had no time to plead it: Allo this ſecond F = [t2: 47* 

ment is onely {92 tre coſts increaſed, and the Execution koꝛ the ® 

firſt coſts and damages is upon the firſt Judgment, and 

not up on the ſecond ; Uherefoze this Releaſe is a Bar un- . 40 : 
peſt 40 


to it: And although the Execution be entire, yet that is no 
cauſe of diſcharging the whole, but onely of the kirſt damages 
and cots, but not quoad the coſts aſſeſſed upon the Judgment 
affirmed : UWherefoze it was adjudged that he Gould be diſ⸗ 
charged quoad them, but not quoad the ſecond colts ; Ind he was 
reſted accoꝛdinglv. 

Xx Marſham 


—ͤ — 
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Marſham verſus Jolles, Mich, 11 Jac. rot. 2073. 


Rror of a Judgment in the Common Bench, in Debt upon 
let: 0 | an Obligation of ſixty pounds; oer being demanded , the 


Ker (47: Doligation was entred in hæc verba, &c. pro ſexaginta, ſexin- 
a (90: ginta; And upon this variance, it was demurred in Law, and 
Judgment given, and Writ of Error bzought thereupon, and 


+79" 527" this point aſſigned foz Erro2; And without argument, the 
Judgment was affirmed. Foz it was held, that the Obliga- 
tion was god; Ind the woꝛds all one in intendment. 


Crawley verſus Lydeat, Trin. 11 Jac. rot. 82 2. 


(3) A querela ; Foz that whereas the ſaid Thomas Crawley, 

„K. £9 ©: and one John Bate, were obliged joyntly and ſeverally to 

the Defendant in 150 l. And the Defendant in Mich. 7 Iac. te⸗ 

covered in the ſaid Common Bench, againſt the laid Iohn Bare 

tr: £4: a: his laid Debt, and 3 I. 12 8. fo2 colts, And the ſame Term 

bought another Action in the Kings Bench againſt Þ now Plain- 

tiff, and recovered the ſaid Debt, and 7 l. 12 8. foz coſts; And 

that the Pefendant 16 ORob. 10 Tac. ſued an Elegit againſt 

Iohn Bate : UNhereupon was returned, that he had gods to the 

value of 10 l. which were delivered in Ertent, and Lands to the 

value of 20 l. which he held fo the life of Alice Shelton by Leaſe, 

the moytie whereof he had in Extent ; And notwithſtanding he 

had taken that in ſatisfaction of his Debt, yet he had pzocured 

a Capias ad ſatisfaciendum foꝛ the ſame Debt againlt the now 

Plaintiff, and had taken him in Execution; Foz which he pꝛay⸗ 

ed remedy : Ind upon this declaration it was demurred, that 

theſe two ſeveral Judgments are upon one ſame Bond, and 

5 op upon on? ſame caule, and fo2 one and the ſame Debt, of which 

/:097:7* he ought to have but one Execution with ſatisfaciom ; But 

2:45 74” untill ſatisfaction he may have Execution againſt them ſere- 

rally, which is the reaſon in 4 Hen, 7. 8. & 29 Hen. 8. Execur, 

tos” y 132. That although the one be taken in Execution by Capias, 

e574: 143" he may have a Capias againſt the other, becauſe it is not any 

poſt a. ſatisfaction ; Foz the body is but a pledge foꝛ the Debt, and no 

1:2: 7 ſatisfaction; But when he hath taken fozth an Elegit, which 

3:2: e 18 returned lerved, and Lands delivered in Extent, That is as 

2445 : 1/3 latisfaction, q is an end of the luit, and the Law accounts it as 

-  _.... A full ſatisfaction; Foz he is to hold the Land untill he be 

fterb * 2-17, fully ſatigfied,and hall never afterward have any other remedy: 

Sr 299%, What is the reaſon, that at the Common Law, after the Elegit 

//:472-.34/ is returned ? ſerved, if the Land be afterward evicted, he never 

She (hall have a rœxtent oꝛ any other remedy. Foz the Law reputes 

53:4#-0:+-6: him as latished : And lo by the Statute of 32 Hen. 8. ir part 

ter: 241: Ve extended and not all, he Gall not have a rextent ; = he 
a 
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chall hold the reſidue untill he be ſatisfied ; and the Law will 

not make any fractions : But being ſatisked fo2 part, by the | 
Land, ye hall not reſot after to another execution. And Coke „ g 
laid, the reaſons yielded m the books be, that after an Elegit los" * CY? VT: 
taken, he ſhall not have a Capias ; Fo it is intended Quod ele- 6299 

git ſibi executionem, when it appears ſo upon the Recoꝛd but that 

is never done, ( if he be a god Clerk who doth it) untill it be 

returned.) And the taking of the Land in extent foꝛ the Debt, 

is in Judzment of Law, as if he had taken a Leaſe foꝛ years in 

ſatistaction of the Debt: And ik he had taken ſatisfaction of . 4 

the one, he never thould take erecution againſt the other, and Pe. © 

that is his full ſatisfaction in Law; that although this Erecu- 

tion is afterward reverſed, yet he hall not have any other Ex- K 2 
ecution: TUhereupon all the Juſtices delivered their opinions 

ſeriatim , that the Execution was not well taken ; UWherefoze 

it was awarded that he Chould be diſcharged. Vid. Co. lib. 5. 

fol. 17. 9 Ed. 4.31. 50 Ed. 3. 4&5, 34 Hen, 6, 20, 21 Hen. 


7. 19. 


Hutten verſus Bech, Mich. 11 Iac. rot, 66. 


A Ction foꝛ wozds ; Whereas he was Conftable and Church (4) 
warden of Aunſtie in the County of Lincoln; and by reaſon 

of thoſe offices expended divers ſumms fo2 the ule of the in- 

habitants of the ſame Uillage, and behaved himſelt truly in 

the Execution of thole olfices, that the Defendant ſpake theſe 

woꝛds of him, Thou haſt beguiled and deceived the town (innuen- 

do the inhabitants of the Uillage of Aunſtie) upon thy accounts of 

41. And it is no marvel thou groweſt rich, when thou deceiveſt 

the Town. The Defendant pleaded Not guilty , and found 

againlt him; And it was moved that theſe woꝛds be not actio- 

nable, fo2 they be to general; Indof that opinion was the 

whole Court; Foz to ſay that he is a cozener, and cozened ſuch Gag 
of ſuch money, is not actionable, as it hath ben adjudged ; Foz © 2 Jen! 
it is uncertain what thing cozening is And although it was F *'7 
here objected, that theſe woꝛds were ſpoken of an Officer ſworn, 

and toucheth him in point of his Dffice with perjury, it was 

held not to be material; Foz this Action is not in point of Of- 

ice, no2 is it an apparant affirmative that he is perjured ; 

UWherefoze it was adjudged foz the Defendant. 


Freeman verſas Sheen. "2 


Ded. upon an Obligation of 100 1. The condition was to (5) 
perkoim the arbitrement of I. S. The Defendant pleaded . ee Ar 
that he made an arbitrement, wherein was recited ; That 
whereas there was a ſuit in Chancery by Sheen the Defendant 
againſt Freeman, foz ſuch a _ Ic. That that ſuit _ 
1 2 ceaie) 
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ccaſe , and that the ſaid Freeman chould ſand acquitted de 

qualibet materia in ead. contentaz and avers that he did not 

any further pzoſecute the ſaid ſuit; And that the Plaintiff always 

afterwards ſtetit inde quierus of every matter in the Bill, and 

pleads perfo:mance of all other the laid matters; The Plaintiff 

thews, that befoze the ſubmiſſion the ſaid Defendant exhibited 

quandam billam in the Chancery againlt him, and ſets it down 

verbatim; and chews further, that after the arbitrement, he er- 

hivited in Chancery quandam aliam billam, &c. and Chews it verba- 

tim, and avers that they were both foz one ſame cauſe, and the 

ſame matter compiled in the lalt Ball as was in the foꝛmer; 

And ſo he was not acquitted, cc. And hereupon the Defendant 

demurred in Law: And it was moved, that the arbitrement 

being} that nr Plaintiff Starer acquietatus pro qualibet materia 

in prædicta billa, &c. It is not ſuſticient to ſay, quod ſtetit quie- 

tus, but he ougit to hew that he was Diſcharged thereof in 

facto, and how; as 22 Ed. 4. 21. & 18 Ed. 3. Bar 247. 8H, 7. 6. 

And of that opinion was Doderidge upon the firſt motion: But 

being afterwards again mor ed, Coke and all the other Jultices 

held, that the plea is god enough, notwithſtanding that ex⸗ 

aus : 16 ception ; Foz there is a diſterence where one is obliged to acquit 

another of ſuch a Debt oz ſuch a ſutt , it is not ſufficient to 

ſave him harmlels, but he ought to pꝛocure his actual diſcharge, 

as the boks be befoze cited: But the arbitrement being, that 

he ſtarer acquietatus, that is no moze but that by that arbi- 

trement he Call be acquitted ; which is luſticient: Foz where 

arbitratozs make an award, that the one chould be quit a- 

gainſt the other, that is a god Bar in an Action bꝛought by 

any of them, 20 Hen, 6. 18. 22 Hen. 6. 39. Decondly, it was 

objected, that this Replication was not god, becauſe it is not 

ſhewn that any Subpcena was ſued foꝛth upon the Bill, noz 

that the Defendant anſwered thereto, noꝛ whas became of it: 

Ks And this was held to be a matertal erception; Foz otherwiſe 

(: RIB ye there is no damnitication oꝛ cauſe of fear. 18 Ed. 4. 27. Cok. 5. 

© ++ 24 Broughtons Caſe, Thirdly, it was moved, that the Repli- 

cation was not god; Fo he ſaith, Quod exhibuic quandam bil- 

lam, which is another then is intended in the arbitrement ; 
UWherefoze it was adjudged fo2 the Defendant, 


Vale ver ſus Feild. 


: 620* of a Leaſe made at Cardeworth, of Lands in parochia de 
Cardeworth predict, The Defendant pleaded Not guilty, and be- 
ing found againſt him, it was moved in arreſt of Judgment, 

that the Venue was awarded de parochia de Cardeworth, where 
it ought to have ben de villa de Cardeworth; Foz parochia 
de Cardeworth prædict. is not the Uillage mentioned _ 
ut 


4 (6) Jectione firmæ of a Leaſe of Robert Arden; And declares 
a K 


* 
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But all the Court held it was god enough foꝛ ( prædicta) made 
them all one; And the Court Gail not intend that the Parich 
ertend into other Mills then Cardworch : And although a Pa⸗ 
rich may extend into mo ze Vills. yet it chall not be ſo inten⸗ 
ded, eſpecially when it is ſaid, Parochia de Cardeworth prædict. 
Ind therefoꝛe the Ven.tac.awarded de Cardeworth,oz de parochia 
de Cardeworth is well enough: Uheretoze by the opinion of 
the wat Court it was adjudged foꝛ the Plaintiff. Vid. 4 Ed. 
4.38. 22 Ed. 4 2. 


gIr Chriſtopher Heyden verſus Roger Godſalve and others. A 


K 
poſt's? 


* * 
- 
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(2). 


Writ of Error was brought, returnable in Parliament ofa | FS: 492 


Judgement given in the Kings Bench in a TUrit of Error in at- 
firmance of a Judgement in an Aſſiſe, quod vide ante fol. And 
this Writ was granted upon an eſpecial petition unto che Ring: 
And now this term it was p2ayed that execution might be 
granted, notwithſtanding this writ of Error, becauſe at another 
time he had a Superſedeas upon the firlt TUrit of Error, where- 
by the Plaintiff was delayed in the Execution of his Judge- 
ment in the Allie; and therefoze he ought not to be again de⸗ 
layed by a new UUrit of Error. Vid. 5 H.7. 22. 6 H.7. Setond⸗ 
ly, this UWirit of Error is to reverſe a Judgement upon. a 
Judgement, and the firſt Judgement being affirmed by the 
lecond Judgement, ts moze then a (ſingle Judgement, and 
it Gall be intended true; Uherefoze the Execution (hall not 
be ſtayed , nomoze then in an Attaint. Alſo divers excep⸗ 
tions were taken to this WMrit of Error, whereby the Re- 
coꝛd ought not to be certified thereupon.(1.) Becauſe þ the UUrit 
was, In recordo & proceſſu Aſſiſæ novæ diſſeiſinæ quæ tuit inter 
ipſos Rogerum, &c. & præfatum Chriſtophorum ſummonit. & capt. 
coram dilect. & fidel. noſt. nuper Thom. Fleming nuper capital. 
Iuſticiar. noſt, ad Placita, & Joh. Doderigde milite uno Juſticiar. 
noſt. ad Placita coram nobis tenend. aſlignata Tuſticiar noſt. ad 
aſſiſas in comitat Norf. nuper aſſignat. &c. (i.) Exception, Becauſe 
he doth not ſhew who was Plaintiff oꝛ who was Detendant in 
the TUrit of Error, no2 in the Aſliſe: Sed non allocatur; Foz the 
Pꝛelidents are both ways, ſometimes to name the Plaintiff 
and Defendant, and ſometimes not. Decondly,becauſe he doth 
not chew whether the Alliſe were by Writ 02 without UUrit by 
cuſtome. Thirdly,'becauſe he doth not Chew the places where 
the Iſſiſes were held. Fourthly , becauſe Thom, Flemming 
was named Capicalis Iuſticiarius ad Placita, And he doth not ſay, 
Coram nobis tenend. aſſignat. Fifthly, foz that the writ is, Re- 
cordum nobis ſub Sigillo veſtro in præſens Parliamentum mittatis; 
whereas it ought not to be certified under his Deal, but one- 
ly the Recoꝛd bzought by his hand, and the tranſcript left in 
Parliament, and the Keco2d it ſelf ought to be carried back by 


the chief Juſtice. Vid. Dy.375, 22 Ed. 3 Error 8. 8 Hen, 8 Error 
81. 


a 378 


ner 034 


Termino Paſchæ Anno undecimo 


81,9 H. 5 13. 1 H. 7 19. And afterward all the Juſtices deli⸗ 
vered their ſeverall opinions concerning theſe exceptions. And 
they all, t eſides Doderidge conceived the Mit ill upon the fourth 
exception. Foꝛ there was no ſuch Recoꝛd befoze Sr. Tho. Fleming, 
capital. Iuſticiar ad Placita, the woꝛds, Coram nobis tenend. aſſignat. 
being omitted, and the addition of them after theſe wozds, viz. 
(Et Ioan. Doderidge milite vno Iuſticiariorum noſtrorum ) cannot 
refer them to the firſt, Vid. Dy 173. Ind fo2 the ſuing execution; 
they all beſides Coke chiefe Juſtice, held, that the TUrit of Error 

it ſelf is a Superſedeas in it (elf; Foz although there were a Su- 

perſedeas befoze, that was upon another Judgement; And this 
Urit of Error is upon another Judgement, and is in debate 
whether it be Error 02 no; and untill it be determined, they may 
not p2oceed to execution: And they all held that a Writ of Error 
in Parliament is by the diſſolution of the Parliament deter⸗ 
mined, 


Mallory verſus Lane, in the Exchequer Chamber. 


Po! in the Exchequer Chamber of a Judgement given in the 
Kings Bench in an Aſſumplic,Foz that whereas the Father 
of the Defendant Mallory being endebtedzunto him; the laid Lane, 
in z ol. did deliver to the ſaid Lane two Statutes of Dir lohn 
Wentworth of 400l. and pꝛomiſed to make unto him an affign- 
ment and letter ok Attorney to recover and receive the ſaid 
Debts upon the ſaidDtatutes,and dyed bekoꝛe any aſſignment: 
The Defendant, pretending himſelf to be Executo2 unto his 
Father, reque ſted the Plaintiff Lane to Deliver unto him the 
ſaid Statutes; and in conſideration that he would deliver them, 
promiſed to pay unto him 200 l. at ſuch a da:; and that up- 
on his pꝛamiſe he deliveredunto him the Statutes, and that 
he had not payed, ac. Upon this, Mallory the Defendant in the 
Kings Bench pleaded Non aſſumpſit; and found againſt him, 
and Judgement accoꝛdingly: And now it was aſſigned fo2 Er- 

ror, That it was not a luſtictent conſideration to gronud an 

Action; fo2 the Plaintiff hath no intereſt in the Dtatute, and 
the . redelivery of them unto the Defendant, is no moꝛe then a 
delivery of ſuch things as belong unto him if he be Executoz, 
But it is here alledged, that the Defendant Mallory pretend- 
ing Himſelf to be Executo2; So he doth not chew that he is 
Executoꝛ, then he hath no benefit by the delivery ol the m: unto 

him Sed non allocatur; Fo2 all the Juſtices and Barons held it to 


SN = * be a god conſideration; Foꝛ when Lane had the Statutes deli⸗ 
R: 2: vered unto him lawfully, although he had no aſſignment of 
3 2. 199 them, ſo as he might ſue them; yet he might retain them: Ind 
| therefoze this redelivery of them unto the Defendant Mallory 


eos without ſt is a ſufficient conſideration:Alſo they held, although 
the Defendant Mallory is not chewn to be Executoꝛ, but 25 
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tend himſelt to be Executoz; vet obtaining (the Statutes into his 3: *. 941: 
hands upon this conſideration , it is a lufficient ground fo the 
Action againſt him: UWherefoze the Judgment was affirmed. 


Jacob verſas Mills, 


Rror of a Judgment in the Kings Bench, in an Action fo2 (9) 
woꝛds lpoken at two leverall times: The Defendant plea- , D 

ded Not guilty, and found againſt him, and Judgment foz the @ p „ 77K 
Plaintiff ; Ind ſeveral damages being found by the Jury,“ | 
one entire Judgment was given fo2 damages and colts ; And 
now the Erroꝛ aſſigned , that fo2 theſe wozds firſt mentioned, 
viz, He hath poyſoned J. S. ( quendam J. S. adtunc defunctum st US 
innuendo ) and he not averring that he was dead at the time __ 
of ſpeaking the wozds (foz adtunc refers to the time of the 
declaration) the Action was not maintainable : And ſo was 
the opinion of all the Juſtices and Barons, that the Action lay ; 
not; and that the Judgment was erroneous; But whether 2+ 27 
it were reverſable foꝛ the entire, oꝛ onely quoad the Judgment «:- 9: /5/*© 
foz thoſe woꝛds (the damages ſeverally aſſeſſed by the 

ury, but entire colts and entire Judgment given) was the 5 

ubt: And they all conceived , that the Judgment chall be fe 
reverſed onely quoad the damages foꝛ the wozds , foꝛ which 5:5: $39 
the Action lies not, and ſhall be affirmed quoad the coſts and 
the reſidue ; Foz all the colts are due, as well where part 
of the woꝛds are found, as where the reſidue is found: Wherez- 
upon the Judgment was affirmed quoad part, and reverſed 
quoad the reſibue. 


Anonymus. 


Rin. 10 Jac. rot. 115 3. Debt an — : The De⸗ (10) 
| fendant after ue de Dureſſ. at the Niſi prius, relicta ve- 

- rificatione dicit quod ipſe non poteſt decere actionem, nec quin ipſe 

fuit ſui juris & ſcriptum prædictum fecit voluntarie. Ind thereupon 

Judgment entred, And the Error aſſigned, becauſe the entry 

was, Quod non poteſt decere (Where it ought to have ben 

dedicare ) which made all the ſentence vicious and inſenſible,and 

is not amendable ; And of that opinion was the whole Court: 

Uherefoze it was reverſed. 


mourtney verſus Glanvill. 


Gun (who was committed unto the Fleet the laſt day ok (11) 
Mich. term 11 Jac. Fo2 non-perfozmance of a decree in Chan- 

cery)upona Habeat corpus returned: The Cale was intoꝛmed to 

be ſuch: Glanvil ſold to Courtney, being a young gentleman, a je- 


well; which he pretended to be of the value of 360 l. 1 — 
THT 


- —— — 
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truth it was worth but 201. Xthre other jewels to the value of 


100 l. and fot his ſecurity he to a bond of 600 in the name of 
one Hampton, and pꝛocured an Amon to be brought in the ſaid 
Hamptons name, and the Action to be confeſſed, and Glanvill paid 
all the charges of both parties; And the conteflion was out of 
Court in tye Uacation; Aiterwards Courtney finding this de- 
ceit, that the Jewell was not worth above 20 l. which was 
delivered unto him at tye rate 360 l. exhibited his Bill in Chan⸗ 
cery fo2 relief, and atterwards bꝛought a Urit of Error to re- 
verſe this Judgement, and the Judgement was aturmed; Ak⸗ 
terwards upon an hearing in Chancery, this cauſe was de⸗ 
cred, that Glanvill Chould take again his Jewell and 100 l, 
and that he Could pꝛocure the ſatd Hampton to releaſe and 
acknowledge ſatisſaction; And toz not perfozming this decree 
he was impꝛiloned. And Coke chiet Juſtice ſaid, that this de- 
ct and impuſonment, being after a Judgment at the common 
Law was uulawtull, and that this Court ought to relieve 
him; And foz p2oof he cited a Judgment Paſc. 5 Ed. 4. rot 35 
bet wirt Cobb and More; where Cobb procured an Action of 
Debt to be bꝛought againlt More, and the Action to be conteſ- 
ſed by Attozney, and a Writ of Error to be bzought there⸗ 
upon, and the Judgement to be affirmed, and all this was 


done in the abſence of More, who being beyond Sea; upon his 


return exhibited his Bill in Chancery, to be relleved concern⸗ 
ing this pꝛactiſe, there being no Debt due: And it was reſolv- 
ed, that after a Judgement at the Common Law, he could 
not be relieved there, but was infoꝛced to exhibit his Bill in 
Parliament. And there was a [pectall Ac made fo2 his re- 
nete. He allo cited another pꝛecident Mich, 39 & 40 Eliz. bet wixt 
Sir Moyle Finch aud Throgmorton,an Action was bꝛought, and 
upon (pectall verdict; The queſtion being upon a Leaſe fo? 
rears by the Quan, rendring rent; and to non payment to 
be void: In Anno 3 Eliz. Sir Moyle Finch purchaled the re⸗ 
verſion, an d entred fo2 non⸗ pa; ment of the Rent in 9 Eliz. And 
becauſe it was reſolved to be a limitation, and to be the Leaſe 
void without Oftice; and that the Patente might avoid 
this Leaſe, was adjudged acco2dingly;and this Judgment af-= 
firm.d ina Urit of Error. Throgmorton afterwards exhibi⸗ 
ted a Bill in Chancery; complaining; that at the ſame time that 
the default of payment was, in 9 Eliz. he did ſend the Kent 
by his Dervant, who was robbed thereof,which when he knew, 
he paid it immediately the day after, and that the Queen ac⸗ 
cepted thereof; and that he continued the pay ment untill 30 
Eliz, When the Queen fold it, and that the Nueen ſold it as a 
reverſion, and charged with this Leaſe; therefoꝛe it was againſt 
conſcience that the Patente ſhould avoid it. And to this Bill 
Sir Moyle Finch pleaded the pꝛocædings at the Common Law, 
and demanded Judgement, it he mig ht now pꝛoced in a Court 
0 
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of Equity: And all the Judges o England were hereupon al⸗ 
ſembled, and theſe matters debated befoꝛe them; And reſolved 
by them all, that although the ſaid Bill compzehended much 
matter of equity, and there was very god caule he Could 
have been relieved ; ik he had complained befoze the Judg- 
ment obtained at the Common Law, yet now having ſuffered a 
Judgement at the Common Law, although it were by way ot 
defence, he comes tw late to be relieved in a Court of Equity; 
and cannot now examine any pzetence of Equity, after a Judg- 
ment at the Common Law. Wherefoze he and all the Court 
held here, that the party ought to be bayled, and theylet him to 
* untill the next Term, and he was then diſcharged, Vid. 
22 Ed. 4 37. 


Cramlingtons Caſe. 


C Namling on being endicted foz a Reſtous, exception was taben = 
thereto, becauſe it wanted the wozds vi & armis, 02 ma- e 297 
nu forti; I'S alſo, becauſe the place where the Reſcous was made 

was not certainly expꝛeſſed. But the Court held, it was to be 

intended, that where the Arreſt was made, there alſo was the 

Reſcous; and therefoze certain enough, without the wozd ibi- _ 

dem: (The Endictment alſo was god without the wozds vi 6 . 
& armis; Fo2 the woꝛd Reſcuſſic, implies it to be done with 


force, 
Selby verſus Carrier, 


A tion foꝛ theſe woꝛds, Thou art a Bankrupt knave:Upon Not | 

guilty pleaded, and found for the Plaintiff, and a motion (13) 

in arreſt of Judgement, that the woꝛds were not Actionable, /- 2 / 

It was held by the Court that the woꝛds were ſcandalous, and a 2G 
ble, being two Dubltantives; Otherwiſe it had been, peſti4 S 

if the woꝛds had been Bankruptly· knave, oz had been Adjectively 

ſpokenz And Judgment. was given foz the Plaintiff, 


Penſon verſus Cartwright, 


ohibition wag p2ayed to the Court of Requeſts, foꝛ that | 
they there intermedled,and would determine matters of Le⸗ (14) 
gactes, The Caſe was; One by his Will in writing, deviſed 
a certain Legacy in money, and afterwards ſaid to his Execu- 
(02, I have by my Will given ſuch particular Legacies, I would havè 
 Youtroincreale the ſame to ſuch a ſumm;e This by thefcivill Law 
is termed Commiſſum fidei, and held a god Legacy; Ind if 
ko2 this Legacy, there be any remedy to be had in the Spiritual 
Court, if the Court of Requeſts will incroach upon the Juriſ- _ , 2 .020: 
diction of other Courts, and lo dzaw the matter ad aliud exa- G, 


Py men, 


— 
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men, whether this Court is not to cozrect it. And it was held 
by the whole Court, That if they of the Court of Requeſts 
ought not to hold plea thereof > this Court ( notwit z 
ing it ſelf cannot hold plea thereof) may well pzohibit that, 
and other Courts, from holding plea of ſuch t . Fo: this 
Court is to take conuſance of all other inferioꝛ Courts, and to 
correct all Erroꝛs and pꝛocæ dings in them: And by Coke, if a 
Codicil be by wozd, They in the Spiritual Court are to compel 
them to add it unto the Mill; And therefoze there being an oꝛ⸗ 
dinary remedy to be had foꝛ this ſpecial kind of 12 the 
Court of Requeſts is not to hold any plea of it. Vid. Stat. 4 H. 4. 


cap. 23. 


Rowland Egerton v erſus Edw, Egerton, 


Pi ohibition was p2ayed to the Pꝛerogative Court, to reſtrain 
their pzoceedings there, in pꝛoving the Mill of Dir Iohn E- 
gerton, who thereby had diſpoſed of all his perſonal and real 
eſtate, and Diſinherited his right Heir, and gave nothing to any 
of his G2andchildzen; The ground whereupon this motion was 
made, to have a P2ohtbition foz the whole Mill, was , Jn re⸗ 
gard it was intended to have a trial at Law, whether it were a 
ULull o2 not; And if they Gould be ſuffered to pzoced,and pꝛove 
the Mill there, and to allow it there, foz his Perſonal Eſtate , 
it would then be a very great evidence to induce the Jury up- 
on a trial to paſs foꝛ the Mill: Therefoze to pꝛevent the pꝛeju⸗ 
dice to the trial, which afterward was to be had in this Court, 
a Pꝛohibition was pzayed foꝛ the whole. Jt was alſo further 
chewed, That Dir lohn Egertons daughters, (during that ſuit 
fo: the Pꝛobate of the Will) had taken Letters of A ſtra⸗ 
lion out of the Pꝛerogative Court fo2 the perſonal eſtate; By 
which act they had there in a manner diſallowed of the Will, 
And this, the Court conceived to be very lkrange; Ind granted 
a Pꝛohibition foꝛ the whole, both foꝛ the land a gods; And that 
after ths trial here had, the lame to be remanded unto them as 
to the gods: And this difference was then taken , and agred 
foꝛ Law, by the whole Court; That w a Mill doth con⸗ 
tain in it lands and goods, the Court ſhall not grant a Pꝛohibi⸗ 
tion foꝛ the whole, in the generalty: But if in ſuch a ſpecial 
caſe, it be alledged, That the party who made the Mill, was 
then de non ſane memorie, Pꝛohibition ſhall there be granted fox 
the whole: But ſuch a Pꝛohibition is not to be granted in all ca⸗ 
fes, where a Uull contains in it a diſpoſing both of lands and 
gods ; Foz then, it would tend to hinder all the pꝛocædings in 
the Eccleſiaſtical Court; which is not to be granted but in ſpe- 
cial caſes onely : Fo2 the Law aliowes of a Pꝛobate there; be- 
cauſe, befoze the Mill be pꝛoved, an Executoꝛ cannot bung any 


Action. Vid. Co. 6, fol. 23. i 
OX 
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Fox verſus Prickwood, 


JRohibicion was payed to the Loꝛd Preſident and Councel (15) 
1 of the Marches of Wales: Mhere the Caſe was, 
S. being ſeiſed of Land in Fe, makes a Leaſe foz 
ife, and afterwards levies a Fine of all his Lands with an 
Indenture to lead the uſes of the Fine, which was to the ule of 
I. D. foz 15 years, and afterwards to the uſe of himſelf foz life, 
with a power (by a Proviſo therein) foz himlelf to make Leaſes 
foz 21 years, 02 thee lives in poſſeſſion ; This Leaſe (as touch- 
ing this power) queſtioned befoze the Councel of the Mar⸗ 
ches of Wales, by a Bill there pzeferred, to have a (tay of the Ex⸗ 
ecution of the power to make Leaſes during the 15 years, (Ye 
having Executed the ſame by making a Leaſe during the conti- 
nuance of the 15 years:) Yereupon a Pꝛohibition was pꝛayed, 
and granted by the Court: Foz they all agred , that this term 
of 15 years is pꝛeſently ſubject unto the power, by the Proviſo of 
him in remainder , to make Leaſes foz years; And that this 
power doth i \ſue out of the whole ellate ; Ind that t Leſ- 
ſee hall have the Rent reſerved during the 15 years, limited un- 
to him: And ſo thole being matters determinable at the Com- 
mon Lato , The Court of Marches ought not to intermeddle 
therewith, 


auks 319 
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Oldfield verſus Inhabitants Hundreds de Witherley, 
In Comitat. Cant. 


robbed of 80 l. in money, and of a Cloak and divers other 
things; ind that Yue # Cry was made, ac. And that the 
Inhabitants had not anſwered him, acc. Upon Not guilty plead⸗ 
ed, it was found, Quod quoad captionem, aſportationem & ſpoliatio- 
nem inftaſcript. 8o l. that the Detendanis were guilty ; and aſſeſs 
Damages to 90 l. Et quoad reſiduum infraſcript. Not guilty: And 
Judgment foꝛ the Plaintiff,fo2 ſo much as was found foz him; 
And that the Defendants ſint in miſericordia. Et quoad reſiduum 
quod querens nil capiat per Breve, & fit in miſericordia : And Exxoꝛ 
being bꝛought. was alsigned; becauſe the Uerdict was ill gi- 
ven : Foz the Yundzed cannot ve guilty de captione,&c, But they 
be to be found guilty fo2 not taking the thaves, oꝛ: not anſwering 
the ſaid money c. Sed non allocatur; Foz they may be found guil- 
ty,accoding to the Declaration, foz ſo much as was pzoved, 
whereof the Plaintiff was robbed ; And although the Plaintiff 
had put into the Declaration divers things, ot which peradven- 
ture he could not p2ove that he was robbed ; yet foz ſo much as 
he pꝛoved; it is well enough And the finding that they are guil- 
ty ot the caption, &c. is as much as to ſay , that the Plaintiff 
was robbed of ſo much, and that they had not made him amends. 
Secondly, foꝛ that the Judgment ought to have been againlt the 
Dekendtans, Quod capiantur,becauſe the Action ſuppoſeth , that 
they did it in contempt; arc. Sed non allocatur ; Fo that is onely in 
a Male feſance, but not in a Non feſance, ſt therefoze the Judgment 
Gall be In miſericordia. And the Plaintiff is well amerced fo2 his 
falſe pꝛoſecution: UWheretoze the Judgment was affirmed. 


Jeffery Cobb verſus Sir Iohn Heydon, 


Ction upon the Statute of Winton ſuppoſing that he was 


ERror of a Judgment in the Common Bench in treſpaſs ok al⸗ 
ſauit and battery againſt the ſatd Ieffery Cobb, Thomas Wal- 
pole, Froxmere Cockett, and four others, where the then Plain- 
ti77 declared againſt them ſeverally with a ſimul cum againſt the 
others; Jn which Actions Froxmere Cocket pleaded De ſor aſſault 
Demeſn, and the Jſſue found againſt him, and Damages aſſeſſed 
to 2001, Tho, Walpole pleaded Not guilty , and found againſt 
him 
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him by another Jury to 50 l. and Judgment given againlt him, 
and Coſts aſſeſſed ſeverally to 25 1, Afterwards Judgment was 
— againſt leffery Cobb upon a Non ſum informat. ᷓ a Writ of 

nquiry of Damages awarded: And the return being, Vicecomes 
non miſit Breve, the ſaid Judgment was entred; That it ap 
peared to the Court, that in an Action foz this battery Damages 
were found by Uerdict againſt another of the Defendants to 
200 l. that the Plaintiff ould recover againlt the ſaid Cobb 
foz Damages 200 l. and 25 l. foz coſts; UWhereupon Erroz was 
bought ; Becauſe the Damages being found againlt one,ought 
not to conclude the otherDefendants:Eſpecially the Urit of En- 
quiry of Damages being awarded ought to be purſued. Ind af- 
ter divers motions in the Common Bench. where the ſaid Judg- 
ment was given, and ſpecially entred by direction of Court, it 


ſons thereof ; Becauſe the Wit is entire, and the Detendants 


are all charged with one battery,although the Declarations are 
ſeveral ; Ind the Declarations being with a Simul cum, &c. 
Gews that they are joynt Treſpaſſes and therefoze the Da- 
mages given againlt the one chal ſerve and may betaken againſt 
the other: And if the damages be tw great, any of the defendants 
may ha ve an Attaint alt h he be not the ſame party againſt 
whom the Uerdict was found. Vid, 44 E. 3. 7. 26 H. 6. 
Enqueſt 16. 
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M viz, George Wilde, and William Towſe of the Inner Temple; 

Francis More and Francis Harvy of the Middle Temple; 


Henry Finch, Thomas Chamberlaine and Thomas Athoe of Greys Inne; 
Leonard Bamtry, John Moore, Fohu Chibon and Thomas Richardſon of 


Lincolns Inne, 


— 


Emorandum, That this Term theſe were made Serjeants, 


Goldſmith ver ſas the Lady Platt Executrix , 
of Sir Hugh Platt. 


2) TP: Defendant pleaded plene adminiſtravitʒ And found againſt 
. her and Judgment acco2dingly ; And now che bzings UUrit 
of Error: And it was moved, that che ſhould not have a Superſe- 
deas to (tay the execution w t ſpecial ſureties to pay the con⸗ 
demnation, if the Judgment ſhould be affirmed, Upon the Sta- 
tute of 3 Iac. cap. 8, which is general, That in all Actions of Debt 
„. 4: upon Bill or Obligation recovered, &c. Execution ſhould not be 
ſip ©7'  Nayed,&c.But the Court reſolved, that this Caſe was out of the 
244” - 2-]* Statute ; Foz although it be general, yet it is to be intended in 
ſuch Caſes where it is againſt the party himſelf, upon his Obli⸗ 
gation, oꝛ in caſe where the Judgment is general againſt the 
Executoꝛs; But where the Judgment is ſpecial, that execution 
hall be ot the gods of the Teſtatoꝛ, and Damages enely de bo- 
nis propriis; It is not reaſonable, (noz the intent of the Law 
it hould be otherwiſe) that the party chould be infozced to find 
AN.. ſureties to pay the entire condemnation with his own gods; 
And accoꝛding to this difference, Coke ſaid it had been ruled in 
the Common Bench when he was there: And Man the Secondary 
ſaid, that the Pꝛelidents of this Court, ever ſince the Dtatute 
made, were, that a Superſedeas had been allowed upon a Writ of 

Error bꝛought by the Executoꝛ 02 Adminiſtratoꝛ. 


Worts verſus Clyſton, 
(3) PD? ohibition,By 2ᷣ Plaintiff in Þ ſpiritual Court to ſtay his own 


ſuit ; Fo2 that he ſuing foꝛ Tithes in the County of Norwich, 
by vertue of a Leaſe made by the Uicar of Toſtes fo2 thee years; 
The Defendant claimed to be Diſcharged of the Tithes by a koꝛ⸗ 
mer Leaſe and compoſition by deed ; And the Court held, that the 
Plaintiſt himſelf might have a Pꝛohibition to ſtay the —_— 


— 


14 C OBI Regis in Banco Regis. 35 


02 they be not to meddie with the Trial of Leaſes oz real con- nw 
— — they have jurisdiction: of the Oziginal Cauſe, aue 270 
(viz. foꝛ Tithes,) Foz the Leaſe is in the realty , and it is not 
merly — 4 Et non Tore — rey þ the — — 

ritual Court baings this Pzohibr ay his 0 : 2 
Tit tus Court harh kaovoledge by any means that the Dpi- aus: 346! 
ritual Court meddles with tempozal Trialls , they ought to 
grant a Pꝛohibition. Vid. 1 R. 3. 4. 


Powle verſus Godfrey, Paſeh, 10 Jac, rot. 628. 


42 upon the Caſe; oz that Dir Daniel Dun Official in 

Court of Audience, in a Caſe of Appeal bet wirt the ſa | 

Powle and one Robert Coleman, had remanded the cauſe,and con- #1072: 13s: 

demned the Plaintiff in 4 l. 10 8. foꝛ coſts legitime aſſeſſed, and 

had moniched it to be paid at Candlemaſs following ; And upon 

the 21 Novemb. 1612. had awarded P:oceſs of Monition to 

warn him to pay it upon the ſaid Candlemaſs day upon pain of 

Excommunication, which upon the tenth of Decemb. 10 Jac, 

delivered unto the Defendant being an officer of the fozeſs 

Court to exetute; and þ the Defendant upon the twelfth of Feb. 

10 Jac. falfly returned befoze Doctoz Maſters Surrogate of the 

Official, That he moniched him upon the 17 Decemb. 1612. 

whereas he never was warned; Uhereupon he was pꝛonoun⸗ 

ted Ercommunicate , whereby he was. diſabled to ſue ; And 

therefoze bꝛought this Action. The Defendant pleaded , that 

he moniched him the 17 Sept. 1610. and ſo miſtakes both the 

moneth and year ; And it was ther Demurred ; And now 

the Defendant chewed that an upon the Caſe lieth not: 
ecauſe this being a Spiritual Pzoceſs , a Court zal 

cannot puniſh the aiſhwden the Execution thereof: But all the „ 306: 

Court held, it was well enough; Foz he is thereby to have f., 5.4.4. 

tempozal loſs, (viz. to be thereby Diſabled to p2oſecute tempozal 3 

ſuits) and put to much expences, and therefoze the Action lies. 7: 2 291 

Decondly, it was objected, that the Declaration was not god 

becauſe it was not thevon in what cauſe the ſuit of Appeal 

was, ſo as the Court might know whether they have jurisdicti 

on thereof ; Fo2 it may beina cauſe whereof they have not any 

jurisdiction, and then it is Coram non judice; And ſo there can⸗ 

not be any loſs by reaſon thereof. Thirdly, it was objected, that 

it doth not appear, that Doctoz Maſters, (befoze whom the moni- 

tion was returned, and who awarded the Excommunication) 

had authouty : But all the Court held, that notwithſtanding 

thele exceptions,the Declaration was god; Foz theſe Spiritual 30 6! 

juris dictons and pꝛocedings ned not be chewed at large; eſpeci⸗ el a 

ally as this Caſe is: Fo2 it was but an inducement to the Acti- % 4 

on, the wꝛong and falſe return being the ground thereof ; And 

particularly chewn, that the taxation of the coſts and — 


— 
— 


— 
— — — * 
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were lawful, the particular pꝛoceeding ned not to be expreſſed ; 
TUherefoze it was adjudged to? the Plaintiff. 


Maxfields Caſe, Paſch. 11 Iac. rot. 47. 


PEter Maxfield wag endicted , That he, being a Convicted Re- 

„ {, ©) .. * cuſant.departed above five miles from his aboad in Walſtood 
* e ; 

in the County of Stafford, againlt the Statute, c. The Deten⸗ 

dant pleaded, that he infozmed Raph Snead, Walter Bagnal , and 

two other Jultices of the Peace of the County of Stafford, (the 

ſaid Walter Bagnal being a Deputy Lieutenant there)that he had 

urgent occaſions to go to London , about buſineſs concerning 

his Eſtate , and made oath befoze them that it was true: 

Uhereupon they by wating under their ſeals gave licence unto 

him to go to London, o to other plates, as his buſineſs required, 

fo2 ſir moneths; By vertue whereof he went, and ſo Jullifies ; 

And it was thereupon Demurred, 1. becauſe the Statute of 3 Jac. 

is, That four Jultices of the Peace with the aſſent of a Lieu- 

tenant in waiting 02 one of the Deputy Leiutenants of the ſaid 

dunty, in waiting may give licence; Foz it ought to be by four 

Juſtices beſides the Deputy Lieutenant ; Ind all the Court 

were of that opinion; Foz the Dtatute appointing preciſely the 

number of the Juſtices of Peace with the ailent of, ac. it ought 

4 to be exactly purſued; And it is not lufficient that a Deputy 

aue 479* Lieutenant be one of the four : His aſſent alſo ought to be by it 

ſelf without the other four. Decondly, the licence is not god, 

becauſe it is not pleaded to be under their hands : And it is not 

ſulkicient to plead it to be under their ſeals : Allo the licence 

ought to Gew the particular cauſe of the licence, and not in ſuch 

eneral manner, fo2 urgentcauſes : Uherefoze Rule was given, 

hat if cauſe were not chewn, Judgment ſhould be entred foz 


the King. 


1 
9 Stain verſus Wild, Mich. 12 Jac. rot. 155. Norff. 


(6) Dbbt upon an Obligation of 201. dated 29 Iul. 10 Tac, Con⸗ 
dittoned foꝛ the perfozmance of the Arbitrement of Iohn Ha- 

vers and Iohn Baylie of all ſuits, Controverſies and Demands 
between them ; So as the ſame award of and upon the premiſes be 
made ready to be delivered to the ſaid parties under their hands and 
ſeals before the feaſt of 8. Bartholmew, &c. The defendant pleaded, 
Quod nullam fecerunt arbitrium: The Plaintiff ſhews, that they ac- 
cepto onere arbitrandi de & ſup. præmiſ. poſtea ſcil. 8 Aug. ann. præd. 
made their arbitrement under their hands and ſeals , de & ſuper 
præmiſ. modo & forma ſequent. viz. That Tho. Staines choulb have 
and enjoy ſuch an hozſe which was in controverſie be- 
twirt them, and that Wild the Defendant chould pay un⸗ 
to him 31. befoze Michaelmaſs towards his charges; — 


. — —— ewes 
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they Gould releaſe the one to the other all matters what- 
ſoever bettwixt the ſaid time and Saint Michael; And 
alledgeth the bꝛeach foꝛ non-payment of the laid 3 1. Whereupon 
it was demurred, and it was moved, that it was not a god 
Arbitrement, becauſe the Arbitrement being made upon the 
fifth of Auguſt, to releaſe all Actions, extends to moze then they 
had authoꝛity to Arbitrate: And although it was ſaid, being 
pleaded that they made the Arbitrement de & 3” 
is intended, that there was not any caule of Action ariſing, 
betwirt the 29 Iuly and the fifth of Auguſt , unleſſe it were 


— 


r præmiſſis, it 1 


Hd: 


ſewn on the other part: Sed non allocatur; Foz the words be⸗ 3 40. 


ing general, unleſſe the Plaintiff helps it with an Averment, 
that there were no moꝛe cauſes vetwixt them, it is not god; 


and then the releaſe appointed being void, there is nothing ar⸗ 7 


6g. 
1 08 


bitrated foꝛ the Defendants benennt: WMherekoze it was ad⸗ #.c: t 


judged fo2 the Defendant. 
Wats verſus King. 


fb fozentring into his houle and cloſe at Grendon ; 
The Defendant juſtifies, foz that a Cap. utlagat. was a- 
warded againſt one Skelling, directed to the Sheriff of Somerl. 
who made his Warrant to the Defendant to execute it: And 
becauſe it was the common voice and fame, that one Skelling 
was at the Plaintiffs houſe , he went in a fot-path though 
the ſaid cloſe to the ſaid houſe , and asked licence of the Plain- 
tit to enter into his houſe to ſearch foz the ſaid Skelling, and 
the Plaintiff licenced him: Mhereupon he entred and ſea 
fo2 him, and not finding him, returned the ſame way, dc. 
Plaintiff traverſeth, that he did not enter by licence; And there- 
upon Iſſue joyned, and found foz the Plaintiff : Ind now mo⸗ 


ved in arreſt of Judgment, Firit, that there is not any 5 | 
0 


cation foꝛ the cloſe, noꝛ any Jſlue joyned thereupon , 


10 


(7) 


all is diſcontinued. But Coke and all the other Juſtices held, % 
that Judgment ſhould be given fo that point which is found ; 249:52# 


and the diſcontinuance foz the other is aided by the , 
Decondly, it was moved, that it was a miſtrial ; Foz Iohn 
Whitehead of Whitehead was returned, and Iohn Whitehead of 
Whitehill was ſwon ; Sed non allocatur, Foz the alteration of the 
name of the Uill is not material. 


Sir Edward Muſgrave verſus Wharton, Adminiſtrator of 
Thomas Muſgrave. 


Cire facias , Upon a Judgment againt the Inteſtate of 200 l. 
The Defendant pleaded plene adminiſtravit, and found a- 
gainlt him; Ind it was now moved in arreſt of Judgment. 
Firlt, that the Urit of Ven. fac. was not god, becaule it is 

535 * 


a, a. 


80 
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ad triandum exitum inter Ed. Muſgrave militem & Thamam Whay- 
107 he is not named Idmimſtratoz ot Thom. Mulgrave; And 
there might be another Aion, @ triall betwirt them in tjeir 
pꝛoper right;Sed non allocatur; F02 it Yall not be intended,unleſſe 
it te alledged, that there be other Actions depending betwirt 
them. A ſecond exct paen was) becauſe a Juroz upon the Ven. 
c. was returned «< hriſtopher Pouſanby, and ſo was named in 
the Diſtringas; But in the names ot the Juroꝛs returned, it 
was Pauſanby, who was [wozn; ſo another name then was 
returned: Sed non allocaturz Foz it is not another name, the dif- 
terente being cnilyin the Surname, and there is very ſmall 
diiterence in the ſound, elpecially in that Countrey, where the 
ſounding is many times of A foꝛ O, 02 V foz O: and theretoꝛe it 
is not any materi all variance. I third exception. becauſe the Nil 
prius Roll whereupenthe tryall was, is, that challenge being 
made to the Dyeriff afrer iſlue, x confeiled, Ven. facias was a⸗ 
warded to the Coꝛoner, but the Koll of miſi prius wasthat the Ven 
fac. was awarded to p Sheriff, a the Diſtringas was awarded to 
the Sheriſt, ⁊ thereupon the trial had which cannot be, the ven. 
tac. being awarded to the Coꝛoners: But itwas held, foꝛ that this 
Noll of the Niſi prius is a miſpriſion, and ought to be warranted 
by the recoꝛd, (although in truth the Roll was not entred at 
the time of the Keco2dot niſi prius made, and at the time of the 
tryall,but is a retoꝛd aftcr made, )that it Gould be amended,#1t 
was o2tered to be amended,# Judgment given foz the Plaintiff, 


Ormelade verſus Cooke. Paſc. 12 Jac. rot. 399. 


Ebt foꝛ 101. Fo2 that the Plaintiff and Defendant 8 Aug. 

10 Jac. ſubmitted themſelves to the arbitrement of lames 

Clerk and Iohn Doughty, of all Treſpaſſes, Duties, and De- 
mands, and that they the lame day and year arbitrated and oꝛ⸗ 
dered, de & ſuper præmiſſis, modo & forma ſequente, viz. That the 
Defendant chould pay to tte Plaintiff in ſatisfaction of all 
Treſpaſſes and Jmuries done to the Plaintiff by the Defendant 
befoze the (aid day ol ſubmiſſton,ſo much xc. and foꝛ non pay ment 
bangs the Action; and upon this Declaration, the Defendant de- 
murred, pꝛetending that the arbitrement was void: For 
it is arbitrated all on the one part, viz.that he (all give a ſumm 
of money to the Plaintiff, Ind that the Plaintiff is not to doe 
any thing to him. But after argument it was adjudged fo? 
the Plaintiff; Foꝛ whereas it was awarded, that the Pefen- 
dant ſhould pay ten pound to the Plaintiff in ſatisfaction of all 
Treſpaſſes made by the Befendant to the Plaintiff, the Defen- 
bant yath benefit therebr; Fo2 by the payment of the ſaid ſumm, 
he Gall be quit againſt the Plaintiff of all Treſpaſſes, and 
it is a god barr againſt him: And although it were objected, that 
t appears not there was an end of all Treſpaſſes and 2 
| et wien 


— 
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between them, —— the ſaid ſubmiſſion , becaule it is not 
appointed » the one ſhould releaſe to the other allTreſpaſſes a De- 
mands, yet the Court conceived it to be well enough;Foz it is not 
intended that the Irbitratozs had any intelligence given unto 
them, that the Defendant had any cauſe of Action againſt the 
Plaintiff, but onely that the Treſpaſles were ſolely made by 
the Defendant, and the cauſe of Action given onely to the Plain- 
tiff; and if it were otherwiſe, it Could have ben ſhewn ont 
Detendants part, no2 is it to be intended, unleſs it be chewn. Allo 
Coke Chief Juſtice ſaid, Uhere the ſubmiſſion is of all Actions, . --»* 
Treſpaſſes and Demands between them, and not with a con- s 49* 
dition, ſo that it be made upon the premiſſes, &c, It they make / Gf. 52: 
an award of part, and not of all matters betwirt them, and 

although they have knowledge of other matters which they 

did not arbitrate, yet it is god enough foz that part whereof 

they made their award; But if the ſubmiſſion had been conditio⸗ 

nal, it had been otherwiſe, foꝛ there they ought to make the 
Irbitrement of all matters whereof they had notice given 

them; otherwiſe it is void in all; And ſohe ſaid he had known 

if to be adjudged : Wherefoze by the opinion of Coke Chief 

Juſftice, Croke and Doderidge, it was adjudged fo2 the Plain- 

tiff, Haughton hæſitante. Co. lib, 8. fol. 97. 7 H. 6. 40. 20 H. 6. 

14. 22 H. 6. 34. 


Higgens verſus Totherden, Mich. 9 Iac. rot. 626. 


De. upon an Obligation, wherein he demands zo l. The (10) 
Defendant demands oyer of the Obligation, which was, . /2- 
Noverint univerſi per praſentes me Fohan. Totherden teneri & firmi- ats: 509: 
ter obligari in trigintate libris, &c. And this being entred in hæc 2. 2: 147: 
verba, the Defendant de murred in Law; Fo2 it was objected, * 
that trigintate is not any woꝛd, noꝛ hath any ſenſe, and theretoꝛe af * 
the Obligation is void; Sed non allocatur; Fo2 although there 

be an addition of two letters, it is but a ſurpluſſage , and chall not 72 D 
make the Bond void; and it was adjudged accoꝛdingly foz the pf 
Plaintiff : Ind Erroꝛ being bzought in the Exchequer Chamber, 

without any argument the Judgment was thisTerm affirmed. 


Weald and his wife verſus Peale; 


A Eton upon the Caſe ; Foz that the Defendant being Uicar (:) 
of the Pariſh where they inhabited, falfly and malicioufly * 

in ſuch a Court of the Oꝛdinary/ pꝛeſented, that they made Yay 

upon the Sunday: Mhereuponthey were cited a vexed, ic. At- 

ter Not guilty pleaded, and verdict found fo2 the Plaintiffs, It 

was moved in arreſt of Judgment, that the Action lies not ko: 0242/0657 
Baron and Feme; Fot their veration is ſeveral, at leaſt _ 473 


the F:me cannot have damages fo2 the verationto her husband. 
* 1 > 3 2 9 Second 
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(13) 


(14) 


a J þ* 


Ho. 
Ro & /39: 6” 


6” ſecond Judgment; Ind this firſt Judgment dothnot determine 


Decondly, that foꝛ this pꝛeſentment in courſe of Law, and alſo 
in the ſpiritual Court, this tempozal Action lies not; The Court 
doubteD upon theſe reaſons and exceptions whether the Action 
were maintainable; Ind therefoze it was adjourned, 


Rigley verſus Lee, and his Wife. 


E firmæ: After verdict foꝛ the Plaintiff, it was mo- 
ved, that the Baron was dead ſince the Niſi prius , and 
befoze the day in Banco: And whether the Bill ould abate in 
all, o2 id ſtand againſt the Feme, was the queſtion; And be- 
cauſe it is in nature of an Action of treſpaſſe; and the Feme is 
charged fo2 her own fact; Jt was adjudged that the Action 
continued againſt the Feme, and Judgment Gould be entred a- 
gainſt her ſole , becauſe the Baron was Dead, 


Elizabeth Slymbridgs Caſe. 


Lizabeth Slymbridg,upon a ſpecial Supplicavit out of the Chan- 

cer Has committed to prilon foꝛ want of Dureties; And 
upon ſuggeition to the Court, that Ge had been impꝛiloned foz 
divers weeks, aud was big with Child, and Could be in dan- 
ger of death, if che ould not be enlarged; Coke Chief Juſtice 
ſaid, that they at their diſcretion might let her to Baile, upon 
common 02 mean Bayl, to pꝛevent the perill of death to her, oz 
ter Jnfant; And he pzoduced a pꝛeſident in 14 Ed. 3 where one 
being in Execution foꝛ Debt, was diſcharged, becauſe he had 
been long impuſoned, and decrepit, and ſo old and ſtricken in 


4 years, that he could not long continue; and thele reaſons entred 


upon the Roll; Ind another Pzeſident in Paſch. 40 Ed. 3 in Cor- 
nubia, where a Fee bought an appeal againſt 12 who were 


a. acquitted, and upon Enquiry of Damages, it was found that 


che ſued it maliciouſly: and being committed to paſon foꝛ t heir 
Damages: Afterwards upou ſuggeſtion, that ſhe was big with 
Child, and neer her deliverance, che was releaſed upon Bayl: And 
he laid, that both theſe Reco2ds were in the Treaſury. 


Metcalf verſus Wood, 


Rror of a Judgement in Account, after the firſt Judgement; 

quod computet, And befoze the ſecond Judgment; And whe- 
ther a TUrit of Error lies befoze the ſecond Judgment, was 
the queſtion : And it was reſolved, that in this caſe it lay not; 
Fo the firſt Judgment is no other then an Award, and no final 
Judgment, untill he hath accounted befoze Audito2s; And the 
death of any of the parties befoze the ſecond Judgment fhail a- 
bate the UUrit; and the Plaintiff may be non⸗ſuited befoze the 


the 


_ 
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the oꝛiginall; And a Urit of Error lies not unleſſe in ſpeciall caſe, 

where the oꝛiginall is not determined. But Coke ſaid, that he 

had ſeen a Pzelident, 8 H. 8 where an Exigent being awarded A a: 
in an Appeal, a TUrit of Error was brought maintenant: Foz 

he by the Exigent awarded in caſe of Felony, fozfeited all his 

gods maintenant; Mherefoꝛe foꝛ as much as he was at preſent 

loſle and p2ejudice, he Could have a Urit of Error pꝛeſently. 


Peplow verſus Rowley. 


E Rror of a Judgement in Salop; The Error aſſigned was, (15) 
", fo2 that in an Action upon the Caſe there tryed, the De⸗ 

fendant was efſoyneD,# had day per eſſeyne, & Querens habuit eund. 

diem; At which day the Defendant being demanded, appeared 2 24 
not, but made default; Er habuit diem per default ſecundum con- 2. 314 
ſuetudinem villæ prædictæ given by the Court, ( viz. ſuch a day) 

At which day the parties appeared, and Judgment was given 

againlt the Defendant, per mhil dicit; So the plea was utterly 
diſcontinued, becauſe when the Defendant made default, no day 341 
can be given unto him, when he was out of Court. And the Al- 

legation that it was done ſecundum conſuetudinem, cannot help 

it; Foz no cuſtom can help that which is againſt Common Law, 

— — 1 diſcontinuance:Mheretoꝛe the Judgment was 

reverled. 


Lovet verſus Fawkner. 


A Ction upon the Caſe; Foz that he at the generall Gaol- (16 
delivery koꝛ the County of Warwick, held at Warwick 6 (al. d 
Aug. S. Iacobi. befoꝛe Sit Peter Warberton one of the Jultices of -:7,4 2 
the Common Bench, # Dir Thom. Foſter another of the Juſtices 
of the Common Bench, Juſtices ot the peace, nec non ad diverſas 
felon. audiend. & termin. aſſignat. The Defendant falſo & malitioſe 
ſine ulla vera & legitima cauſa pꝛocured the Plaintiff to be en⸗ 
dicted; That he Voluntarie, felonice & proditorie endeavoured and 
pzactiſed to perſwade and withdꝛaw the Defendant, being a 
Subject of the Kings, from his obedience, unto the Remich Re⸗ 
ligion, againſt the tozce of the Statute, #c. and impꝛiloned and 
detained him, untill at the ſame Gaol-delivery betoze the ſaid 
uſtices, he was debito modo & ſecundum legem &c. acquietatus; 

d Judgment given upon a nibil dicit: And a Writ of Enquixy - 
of Damages being awarded, 55 l Damages were found and re- 
turned: Ind it was now moved in Arreſt of Judgement, 
That the Declaration was not god, becauſe that it is of an 
Endictment at a Gaol-delivery befoze ac. And he doth not ſhew 
that they were Juſtices ad Gaolam deliberand. aſſignati: And al- 
though it be <evon that they were Juſtices of 1 and of oye⸗ 

7 Terminer, and were in truth Juſtices of Alliſe, & ad * 
deliberand. 
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deliberand. yet becauſe it was not chewon that they were Juſtices 
ad Gaola deliberanda, in whoſe right the Endictment is taken; 
The Court held that the Declaration was not god: But Coke 
ſaid, that he conceived that foz another cauſe the Action lay not; 
Foꝛ no conſpiracy, noꝛ Action upon the Caſe in nature of a con- 
ſpiracy, lycth foꝛ the pꝛocuring one to be endicted of Treaſon; foꝛ 
every man is bound to diſcover Treaſon,and ought not to conceal 
it foꝛ the leaſt time, becauſe it is againſt the State of the Com 
mon-wealth, which every one is in duty to maintain; And Trea- 
ſon is ſecret, #lyeth in the heart of man,# every one is bound to 
diſcloſe ſuch matters as tend thereto; And it being dangerous foꝛ 
any man to conceal any thing which may tend to Treaſon, there⸗ 
foze the pꝛocuring one to be Endicted concerning it is no 
cauſe of conſpiracy; Fo2 although Actions upon the Caſe have 
been maintained, fo2 p2ocuring one to be Endicted of felony, 
yet ſuch an Action was never bꝛought foꝛ procuring one to be 
Endicted of Treaſon: Wherefoze they would well adviſe whe- 
ther ſuch an Action did lye; Uhereupon the Judgment was 
ſtayed, quouſque no Judgment ever was 
given. 


Middletons Caſe, Trin. 12, Jac. rot. 15. 


E by Middleton and others, to reverſe an Dutlawry: The 
firſt Error aſſigned was, becaule the Capias was awarded a- 
gainſt 5, viz.3 men # 2 women, c ſo the Exigent; the return was, 
quod ad quartum comitatum, &c. non comparuerunt. And he doth 
not ſay,nec eorum aliquis comparuit; And this was held to be a ma⸗ 
meſt Erro2. The ſecond Erroz, becauſe the Exigent is returned, 
Ideo per judicium Coronatorum utlagati ſunt: Ind he doth not Chew 
that there is any Cozoner oz his name: But the Court doubted 
thereof; Foz all the Exigents in London are ſo returned, where 
the Majoꝛ is Coꝛoner. The third Erroz, becauſe it was re⸗ 
turned, utlagati exiſtunt, where fo2 the Momen it ought to have 
been waniatz exiſtunt: UMherefoze the Outlawry was reverſed, 


Goodman werſus William Knight, Trin, 11 rot, 


(Covenants And declares that the Defendant and one Agnes 
Knight by ſuch an Jndenture, bargained, ſold,infeoffed,and 
confirmed to the Plaintiff, in Fe in Wentmore. reciting that 
Robert Knight by his Will in writing deviſed thoſe Lands un- 
to him in Fe, and that the laid William Knight covenanted with 
the Plaintiff, that he and the laid Agnes tunc habuerunt virtute 
prædictæ ultimæ voluntatis plenam poteſtatem, bonum jus, & legiti- 
mam authoritatem, to alien and ſell the ſaid Lands to the Plain⸗ 
tiff in Fee; and aſſign the bꝛeach, that Rob. Knight dyed ſeiſed 
of the laid Lands, and made not any Mill; whereby = — 
elcende 
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deſcended to Iohn Knight his Heir, who entred anderpelled the 
Plaintrff; Foz which he bꝛought this Action, And upon this t 
Defendant demanded oer of the Jndenture, which was entre 
in hæc verba: UUhereupon the Detendant demurred generally; & 
the cauſe was, foꝛ that the Declaration varies from the Jnden- 
ture; viz. becauſe the Covenant is in this manner. And the {aid 
William Knight and Thomas Knight ( whereas Thomas was not 
party to the Jndenture, no2 enlealed the ſame) doe Covenant 
tor them and their Heirs to and with the ſaid Thomas Goodman, that 
they the faid William Knight and Agnes now have, his Heirs and Al- 
ſignes by force and vertue of the ſaid Will, doe own full power, good 
right,8 lawfull authority to alien &c.Ynd foz this variance bitwirt 
the Covenant mentioned in the Declaration, andthis Jndenture 
Gewn, Richardſon Serjeant moved that the Declaration was 
not god: Foꝛ the Covenant (as it is in the Jndenture) is void 
and inſenſible, whereof no benefit cant e taken; But all the Court 
held, that the Declaration was god; toꝛ the Addition of IT hom. 
Knight in the Covenant is idle, he being no party to the Inden⸗ 
ture And fo2 this cauſe the omiſſion ot him in the Declaration, 
is as it ought to be: Alſo the woꝛds of the Covenant, his Heirs and 
Aſſignes by force, &c. doe own &c. being inſenſible, the party in 
the Declaration omitting them, and reciting the Covenant in 
that which was ſenſible, and laying the bzeach therein, is god 
enough; and he neded not chew that which was inſenſible; 
Unherefoze it was adjudged fo2 the Plaintiff, 


V Vhyſtler verſus Lee. 


— of a Judgment, in an Action upon the Caſe in Abingdon 
Court; The Error aſſigned was, fo2 that the ſaid Court is 
mentioned to be held there befoze the Majoꝛ, ſecundum conſue- 
tudinem Burgi, a tempore cujus contrarium memoria &c. Ind it doth 
not appear that there was any ſuch cuſtome there to hold pleas; 
Upon this Erroꝛ alligned, it was di murred in Law, foꝛ it is a- 
gainlt the Recoꝛd to aflign ſuch matters toꝛ Error, it being plea- 
ded there, and Judgment given againſt him: And it it be true that 
there be no ſuch cuſtom, then the pꝛoca dings are coram non zudice, 
t he is not grieved thereby, but he may have Faux impriſonment, 
4 — — m_ by vertue of ſuch a Judgment, oꝛ other Actions it 
gi 
Court, p chis allignmrnt,veing directly againit the Recozd, is not 
recetvable;UWherefoze rule was given to affirm the Judgment, 


Halſey verſus Carpenter, Trin. 12 Tac. rot. 100 6. 


ID Ebt upon an obligation, conditioned foz the pay ment of 30 l. 

to H. S.. S. A. S. tam cito as they ſhould ci me to the age ot 

21 Years; He pleads, that he payd thole ſumms tam cito As 

they came of age; And it was thereupon demurred, becauſe it i 
ne 
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ched thereby: And ol p opinion was the whole 2 H, 244- 
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not chewn when he came ok age, and the certain time ot the pay- 
ment; and foꝛ this cauſe all the Court held the plea to be ill;Foz 
althoughit be a god plea regularly to the condition oi a bond, 
to purſue the woꝛds ot the tondition, and to chew the perfozmance 
yet Coke laid, there was another rule, that he ought to plead in 
certainty, the time, and place, and manner of the perfozmance 
of the condition, ſo as a certain iſſue may be taken; otherwiſe it 
is not god: UWherefoze becauſe he did not plead here in certain⸗ 
ty it was adjudged foz the Plaintiff: Ind between the lame par- 
ties in another Action of Debt, upon an obligation, the conditi- 
on being foꝛ perfozmance of Legacies in ſuch a Till, he plead- 
ing perkoꝛmante generally, and not chewiug the Wull, noꝛ what 
the Legacies were; Jt was adjudged foꝛ the Plaintiff, 


Sir Henry Rolles verſus Boulting and Roberts. 


T Reſpaſs, foꝛ entring into his Cloſe,averijs depaſcendo, andcha- 
ſing the Plaintiffs Bealts in the ſame cloſe ; The Defendant 
pleads to all, beſides the entring into the cloſe with two Boꝛſes, 
and chaſing the Beaſts there, Not guilty;Jnd quoad the entry and 
chaſing he pleads, that one Richard Lewis was Parſon of Kel- 
marſt, within which Parilh this cloſe lies; and that he by wai- 
ting under his hand and ſeal, dated ſuch a day and year, let 
the Tyths of the ſaid cloſe to Dir Robert Oſborn foz three years; 
Mhereupon they as his ſervants entred the ſaid cloſe with their 
hoꝛſes, et molliter chaſed the ſaid Cattle in the ſaid cloſe, to ſee 
what Tythes were due foꝛ them, quz eſt eadem tranſgreſſio: Ind 
it was hereupon demurred; Firſt, becauſe he juſtifies by vertue of 
a Leal foz years of Tythes, # chews not the Deed of the Leaſe; 
And although he juſtifies but as a ſervant, yet coming in by 
Title and in pꝛivity, he ought to chew it as well as the Maſter, 
and cannot plead the Entry into anothers ſoyle, without maki 
god Title thereto, which ought to be by the chewing of the Leal; 
And of that opinion was the whole Court, that in as much as he 
had not pleaded by Deed here ſhewn,8&c. that the plea was ill. A⸗ 
nother reaſon alledged againſt the plea,was,becauſe they cannot 
juſtitie their riding upon the Land, noꝛ chaſing the Cattle up and 
down to ſ what Tythes were due; foz there were other means 
to come to the knowledge thereof.But the Court did not thereto 
deliver any opinion,but upon the firſt exception the plea was ad- 
judged to be ill; And Judgment given fo2 the Plaintiff. 


Barret verſus V Vinchcomb. 


8 Barret, Adminiſtratrix of Iohn Barret, brings Action npou 
the Caſe, tam pro rege quam pro ſeipſa,again(t Bennet Winch- 
comb Sheriſt of Oxford; Foz that che ſued a Mrit of Debt 
out of the Chancery, againſt one Iuxon, and thereupon n_ 
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a Capias and Exigent, and he was Outlawed, and ſhe ſued a ro: e © 


Capias utlagat. Directed to the Defendant, who by vertue 
thereof arreſted the ſaid Juxon, and afterwards ſuffered 
him to go at large; Whereupon che bzought this Action: After 
verdict foz the Plaintiff, it was moved in arreſt of Judgment, 
Firſt, that an Action upon the Caſe lies not fo2 the King a party, 
foz the damages are onely to p party: Sed non allocatur;Foz in re- 
gard the Capias utlagatum is foꝛ the Ring, and the King is to have 


benefit thereby, although the party is alſo to have benefit, yet >: 3 


the Action lies foꝛ the w2ong done to the Ring and party, in the 
name of the King e party. Secondly, the Court held, v this Action 
lies without chewing who committed the Adminiſtration , oꝛ that 
he had authoꝛity to commit Adminiltration, Ind thirdly, that it 
was well enough, although it is not ſaid it was in retardationem 


teſtamenti , Mheretoze it was adjudged foꝛ the Plaintiff, And pef 


in another caſe betwirt the ſame parties, (where the Plaintiff 


þ: 033? 620: 


22 


1 


was nonſuited in another Action bꝛought befoze upon the ſame -: S2 


matter,) it was ruled that the Defendant ould not have coſts, 
becauſe che bzought the Action as Adminiſtratrix; And althoug 
it be not chewn, that the Debt was due to the Teftatoz, 
when che bzings it in the Derinec , it chall de intended che b 
it in his right, and then che Gall not pay coſts upon nonſuit; 
that is out of the Dtatute. 


02 


Moyle verſus Ewer, Mich. 10 Jac. rot. 171. 


1. . 9 


awtsy : 


ht 3:12: . 


Dod. upon the Statute 2 Ed. 6. and demands 165 I. Fot that (23) 
whereas by the Statute made 2 Ed. 6. it is p2ovided, ac. | 2: 656: 


( Keciting the clauſe in the Dtatute cdncerning the ſetting fozth 
of Tythes, ac.) And whereas the Plaintiff 30 Septemb. s Jac. was 
pzopzieto2 of the Rectozy of Caves field, and of all Tythes within 
the laid pariſh; And whereas the Defendant 1 Sepremb. 5 Jac. 
was polleſſed fo2 divers years to come of 300 Acres of Land 
within the ſaid Pariſh, whereof 130 Acres were ſown with 
Wheat, 120 Acres were ſown with Barley, 40 Acres with 
Peale, and 10 with Dates ; Ind whereas all Tythes were uſu- 
ally paid in ſpecie fo2 thoke Lands foꝛ 40 years befo:e the ſaid 
Statute; and whereas the Defendant the ſaid zo Septemb. 6 
Jac. fic inde —.— exiſtens, all the grain adtunc creſcent. 
upon the ſaid Lands, did mov and cut down, and all the grain 


inde provenient. apud Caverfield did take and carry away, with-. 


out letting fozth of Tithes, and without agrement with the 
a Jadcunc proprietarius of the ſad Rectory } Et dici in facto, 
that the Tythe of the Comin the year of 6 Jac. ſo taken and car- 
ried away, was then worth.55 l. And the treble value was 165 l. 
= quod actio accrevit to the Plaintiff to demand the 165 afoze- 
atd; Notwithllanding the Defendant had not paid unto him the 
ſatd 165 l. Et ideo producit 9 The Defendant 2 
A A that 


— — — • ꝛĩ 
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that it is not of ſuch value; Foꝛ the plea laith,y theplaintiſt him⸗ 

ſelf ſowed that Coꝛn, being poſſeſſed of the [aid Land foz divers 

years yet to tome; And 5 Juaii 6 Jac, ſold the Coꝛn to the Defen- 

dant; wherefoze he twk it; And traverſeth that he was poſſeffed 

from the time ac. And it was thereupon demurred, and adjudged 

foꝛ the Plaintiſt, that he ould recover 165 l. as he had declared : 

And now Writ of Error was bꝛought, andthe Erroꝛs aſligned 

were, that the declaration was not god. Firſt, becauſe all the 

matter of the declaration, and the oftence is by way of Recital; 

and the offence is not alledged by matter in fact, that he carryed 

away the Cozn, and that the Tythes were not ſet foꝛth: Sed 

non allocatur 3 F02 it is ſufficiently alledged as well as if it had 

- +29: bien byerpreſſe charge, and the Action is bꝛought foꝛ non-pay- 

aus. 310 ment of the treble value, and the other is but to chew the cauſe 
bow it became due. Decondly, becauſe the Plaintiſt miſrecites 

the Statute; Foꝛ whereas the wo2ds of the Statute are, that 

he ought to agree with the parſon, Uicar 02 other owner, pꝛopꝛie⸗ 

to2 oꝛ Fearmoꝛ of the laid Tythes, ac. The woꝛds of the decla⸗ 

Q ration are, Cum rectore, vicario, aut alio propriecario ſeu firmario, 0- 
„ mitting the word (owner :) Sed non allocatur; Jo owner and 
pꝛopꝛictoꝛ are all one and Synonyma, and of the ſame lenſe, and the 

omiſſion of that woꝛd is not material. Thirdly,foz that he ſaith, 

»: that he was pzopneto?, but he doth norchew how, nozany title: 

aue 319 Sed non allacatur; Foz it is but a conveyance to the Action, 
Fourtyly, becauſe it is not chewn, by whom the Cozn was ſown: 

auls S. Sed non allocatur; Foz Non refert by whom it was ſown, the 
Defendant being owner at the time of the reaping; And although 

the declaration be, that x Septem. 5 Iac. he was poſſeſſed of Lands 

ſown with coꝛn and that zo Sepremb. 6 Iac. he thereof being ſo 

poſſeſſed, mowed and cut down, which being a year & moneth 

alter, cannot be well intended; yet being pollible, the declara- 

tion is god enough. Fifthly, fox that there is not any time al- 

ut . Jedged of the caption oz aſpoztation ; But the Court conceived, 
the declaration being, that he 30 Septemb. 6 Iac. fic inde poſſeſ- 

ſionatus of the ſaid Land, meſſuit granum prædictum, it is to be in⸗ 

443: tended that he reaped it the ſame day; And the declaration being, 

. | ac totum granum inde provenient. cepit & aſportavit, although he 
2218 41 doth not ſay, adtunc ibidem, yet it is coupled with the fomer 
time by the woꝛd (ac) and hath reference to the foꝛmer time: 

And they laid, that if any one will buy coꝛn ſtanding of the pꝛo⸗ 

to 11.) 5.” paieto2 of a Rectory, if he hath not ſpecial woꝛds to diſcharge it , 
"7 go heought to pay Tythes; And the carrying away of ſuch coꝛn 
K without ſetting out the Tythes, is an offence within the Sta- 
tute: Mherefoꝛe the Judgment was affirmed, That he ſhould 

recover the treble value, as he had declared, 
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Codner ver ſus Dalby, Hill. 8 Iac: tot. 979. 


D Edt upon an Obligation, conditioned to ſave himſelf harm: (24) 
leſſe krom ſuch a baile in ſuch an Action ; The Defendant 

pleaded Quod libere & abſolute exoneravit him of the ſaid Bailc; 

And it was thereupon demurred , becauſe te doth not chew how rer: £577 
he diſcharged him; Ind without argument, it was adjudged foz ate: . 
the Plaintiff : Foz alwayes when one pleads a diſcharge, and peſt * C34: 
that he ſaved him harmleſs, he ought to hew how, that the 2: 2: 4* 
Court might adjudge thereof : But he may plead generally Noa fog? /z: 29 6: 
damnificat. without chewing how, becaule he pleads in the Ne- J. 43. a: 
gative, and the other ought to chew damnification ; UWheretoze 

it was adjudged accoꝛdingly fo2 the Plaintiff, 


Beſton verſus Buller. 


JCire facias: againſt the Defendant, being baile in Yarmouth , (25) 
in an Action of Debt; Foz that the Pꝛincipal did not render e Y 
his body after Judgment, noz pay the condemnation ; The De⸗ 
kendant pleaded, that after the firſt Action bzought, and baile 
found, the cauſe was removed by Habeas corpus, and bai:e here 
accepted; and afterwards) the cauſe was remanded by Proce- 

dendo, aid then Judgment given againſt the pzincipal : Do it 

was p2etended, that by removal of the cauſe, the old baile was 
Diſcharged ; Uhereupon it was demurred, and now argued 

at the Bar), that the old baile was diſcharged by the Necoꝛd re⸗ 
moved; And although the Recoꝛd be remanded, yet that cannot 

revive the baile which is determined; And foz this purpoſe were 

cited 32 Hen. 8. Bro. Mainpriſe 6. & 31 Hen. 8, Br, procedend. 13. 

Ik a man nds baile in London upon an arreſt, and the cauſe is 
removed by Habeas corpus into the Kings Bench, and afterward 
remanded by Procedendo , the batle is diſmiſſed, and ſhall never 

be revived. But all the Court held, that the baile is in this caſe 
chargeable ; Foz when the Kecozd is remanded by Procedendo, a 205: 4* 
it is as it it never had been removed, and there is no Keco2d of 

the removal thereof; but if it be removed, and baile filed in this 
Court, and afterwards in another Term it is remanded, then 

it is otherwiſe ; Foꝛ there the Court is poſſeſſed of the cauſe 

and remained ſo fo2 a Term. and a Reco2d is made thereof : But 

if it had been remanded the ſame Term that had been removed, 

it had ben otherwiſe; Foꝛ there is no Recozd made thereof, 

and ſo brook is to be intended: UWherefoze it was adjudged fox 

the Plaintiff, 


Aaa 2 Termino 


2: 22 


(2) 


999 


25 f2: 570 


(1) 


f 
ort: S 7 
o 77: A. 


o: Ne: d 


{: R + 2 boy 


"4 


92 88258—657—3—68778768228335855 


Termino Hillarii, Anno duodecimo AC Oo I Regis 
in Banco Regis. 


Thomas Hyats Caſe. 


Homas Hyat pꝛayed a Prohibition to the Conſiſtory Court 

of London; Foz that he was ſued there by his wife, to 

be ſeparated from him propter ſævitiamʒ and ſentence was 
there given againlt him, p his wife chould live trom him, and that 
he chould allow her 5 8. 6 d. weekly, although the husband of- 
fered reconciliation, and deſired cohabitation, and pzoffered cau⸗ 
tion to ule her titly. But it was denyed by the Court to grant 
a Prohibition, becauſe the Court of the Oꝛdinary is the pꝛoper 
Court foz allowance of alimony, and may take oꝛder foz ſepara- 
tion oꝛ divorce, if che be cruelly uſed, 


Tote, That Coke ſaid upon the argument of Warren and Smiths 
Caſe concerning a Leaſe by a Colledge made ro Queen Zliz. 
that it was adjudged in 30 Eliz.in Bawds Caſe, That where an In- 
fant, or Baron and Feme makes a conveyance to the Queen by bar- 
gain and ſale, that it was not aided by the Statute of 18 Eliz. 
For that aids onely in Caſes where there is imperfection in the con- 
veyance, and not where there is a diſability in the perſon who makes 
the conveyance : But where Tenant in Taile makes a conveyance by 
Deed, that is aided by the Statute ; For he may make a conveyance 
by Fine. i 


Sir Henry Bellaſis verſus Hanford. 


A Ccion ko words: The Plaintiff had Judgment OXtab. Mi- 
chael. 10 Jac. and no pꝛoceſs of Execution was ſued out in 
the year following : But afterward, viz. 27 Novemb, 11 Jac. 
Hanford bzought a Writ of Error, returnable in the Exchequer 
Chamber. The Retoꝛd being removed. the Plaintiff pꝛayed a day 
to aſſigne Erroꝛs, and at the day appointed did not alligne any. 
but was non-ſuited fo2 not p2olecuting, a the Recoꝛd remanded 
hither 12 Jac. Andthis Term Hanford being impaſoned foꝛ other 
cauſes, it was moved, that he chould be in execution fo2 this 
cauſe, and although the year and day were paſſed after the 
Judgment, ſo as the Plaintiff was put to his Scir. fac. to have 
execution, vet fozaſmuch as the Defendant had bꝛought a TUrit 
of Error, Man the Pzothonotary ſaid, that he himſelt had thereby 
renued the Recoꝛd; And the Recoꝛd being remanded, the 2 
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ſhall have execution without a Scir. fac. and ſo ali the preſidents 


— — — 


warrant it: TWherefoze upon his repozt, that the courſe of the 


Court was ſo, Rule was entred, that he chould be in Execution 
without a Scire facias, 


Chamberlaine verſus Ewer. 


Ovenant ; After Judgment in this Court and the N re⸗ 
moved by Writ of Error , and the Erro aſſt —— 


d foz vari⸗ 
ance between the Bill upon the File and ion, viz. 
That in the Detlaration, it was, that one ſuch, after the death 
of tenant per auter vie primo intravit & fic fuit occupans; which was 
the ſubltance of the Declaration ; But in the Bill upon the File 
thele woꝛds primo incravit were omitted: And after the Deten⸗ 
dant in the Exchequer Chamber had pleaded, In nullo eſt erratum, 
It was moved here, that the Bill chould be amended; Foz the pa⸗ 
per⸗ book, by which the Bill was ing roſſed, had thoſe woꝛds in it; 
And the Court ( ſaing them in the paper book) gave rule that they 
Gould be amended. 


Syvedale verſus Sir Edward Lenthal in the Exchequer, 


INformation foz the King and himſelf ; Duppoſing that the De⸗ 

fendant after p end of p ſecond Seſſions of Parliament holden 
5 Novem.z Jac, & befoze) the 31 Octob. g Iac.was a Recuſant-pa- 
piſt convicted in due foam of Law, accoꝛding tothe Dtatute;And 
after his conviction, and foz two years befoze the 31 Octob. 9 Iac, 
at the Pariſh of Saint Dunſtans in the Ueſt in the County 
of Middleſex , ſeipſum conformavit , and came to Church, 
and there continued during the time of Divine Service, accoz- 
ding to the Dtatute; Hotwithſtanding the Defendant foꝛ the 
years next after the 31 Octob. 9 Tac, had not received the Da- 
crament of the Lozds Dupper , gt. in the ſaid Church, where 
he uſually inhabited during the ſaid time, noz in any other 
place; but had made Default Contra formam Statuti: 
Wherefoze he demanded againſt him 60 l. fo2 every year, 
in toto 180 l. The Defendant pleaded Not guilty , and found 
againſt him; And after Uerdict , it was moved in arreſt of 
Judgment. 1. That the infoꝛmation was uncertaine z Becauſe 
no certain time of the conviction is chewn, no2 how, no2 in 
what Court, no2 befoze whom; ſo as the party cannot have 
anſwer thereto : Sed non allocatur ; Foz Tanfield Chief 
Baron ſaid , chat it might peradventure have bean a god Ex⸗ 
teption if he had Demurred upon the Inkozmation: But 
now , that he hath pleaded Not guilty, all this is admitted, 


e. 


1 


A 


2 
4. 30 6 


«©Y 


(5J 


37. 


and it is onely to be given in evidence, and the matter in kat % i 


is onely triable , whether he hath received the Dacrament, 
As in Debt upon an Obligation, no place is ſhewn, That is 
not god; But if the other pleaded & Releaſe , the 2 
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Termino Hillarii Anno duodecimo 


on to the Declaration is ſaved. I ſecond Exception was ta- 
ken; Becauſe it is not chewn when, o2 befoze whom, he 
confozmed himſelf ; Sed non allocatur ; Foz being foꝛ two years 
befoze 31 Octob. 9 lac. it is ſuſticient to entitle the King to 
the Penalty; and the Confoznity by coming and continuing 
at Church in time of Divine Service is ſuſticient without be- 
ing beloꝛe the Oꝛdinary. Thirdly , foz that the Jnfozmer de- 


mänds the Penalty fo2 the years, whereas by the Sta- 


tute of 31 Eliz. No Jnfozmer can demand a Penalty upon a 
Penall Statute ; But by Inkozmation erhibited within a 
year after the offence , but the Court held it to be well 


27 Mi enough foz the King , although it was not god as to the Jn- 

nor- : kozmer. ä 
| Ward verſus Ayre. 

(6) Y wes of Aſſault and Battery: Et quod cumulum pecuniæ con- 

2: KS: $6 I taining five marks, cepit, &c. The Cale was this; The Plain- 

tiff and Defendant being at play, the Plaintiff thꝛuſt his money 

into the Defendants heap, and mixed it; Ind the Defendant 

kept it all: Mhereupon (they ſtriving fo2 the money,) the 

Plaintiff bꝛought this Action: And the whole Court was of o⸗ 

pinion, in regard the Plaintiffs own mony cannot be known,and 

this his intermedling is his own Act, and his own wꝛong, that 

or, hy the Law he (hall loſe all; Foz; if it were otherwiſe , a man 

might then be made to be a Treſpaſler againſt his will , by the 

taking of his own gods: Therefoze to avoid that Inconveni⸗ 

ence , the Law will Juſtifie the Defendants detaining of all; 

3 = and ſo it is of an heap of Cozn voluntarily intermingled with 

2:Ro@: $60: another mans: Whereupon the Rule of the Court was, Quod 

querens nihil capiat per billam. 
Frances verſus Ley, & è contra, In the Star- Chamber. 

(7 AT the hearing all the pzofs upon both Bills, the Court reſol- 

; ved five things: Firlt, that if an Inhabitant # his Anceſtoꝛs 

peſt e gnely, have uſed time , whereof, #c. to repair an Idle in a 

e 69+ Church, # to ſit there with his Family, to hear Divine Dervice, 


nova. Hp 0: Ato bury there; This makes the Idle pꝛoper andpecultar to his 


a: 


E 2.909: Youle ; And he cannot be diſplaced, noz interrupted by the Par⸗ 


(on, Churchwarden, oꝛ O2dinary himſelf : But the conſtant ſit- 
ting and burying there, without uſing to repair it, doth not gain 
any peculiar p2operty, oꝛ pꝛeeminence therein. And if the Ille 
hath been uſed to be repaired at the charge of all the Pariſh in 
Common, the Oꝛdinary may then from time to time appoint 
whom he pleaſeth to ſit there, notwithſtanding any uſage to the 
contrary. Decondly, that it is not lawful foz any, to bzeak 02 
deface any ſuperltitious pictures in any window in any Church 

02 


—_— — 
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02 Idle, but the Oꝛdinary onely: And ik any do ſo, without li⸗ 

cence from the Oꝛdinary, he all be bound to his god behavioz; 
as was done in Pricketts Caſe, by Dir Chriſtopher mm ) 
Chief Jultice of the Kings Bench, Thirdly , that Coats of - 
Arms placed in any window oz monument in the Churchoz 6% 
Churchyard, cannot be beaten down, oz defaced by the Parſon, . 7 
Ozdinary, Churchwardens, oꝛ any other; And if they be, the 

Heir by deſcent, intereſſed in the Coat, may have an Action up⸗ 

on the Caſe, as 9 Ed. 4. 14. Dir William Witches Caſe was ct- 

ted to that purpoſe, and Gravenors Caſe, and a Cale betwixt 

Corbyn and Pymble : Foz the Heir is inheritable to Arms, as to 
Heirlomes. 30 E. 3,2. 39 E. 3. 14, Fourthly, that neither the 

Oz dinary himſelf, noꝛ the Churchwardens can grant licence of 

Burying to any within the Church, but the Parſon onely; Be⸗ 

cauſe the ſoil and Freehold of the chis onely in the Parſon, 

and in none other, Fifthly,when any is aflaulted oz beaten in 

Church o2 Churchyard , it is not Lawful foz him to return oꝛ 

give back any blows in his own defence,as he may elſewhere in 

other places. De the Statute 2 E. 6. the penalty foz Dzawing 

a weapon in Church o2 Church yard, 


Termine 


—— 
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Ford verſus Hoskins, Paſch, 12 Jac, rot. 


Ction upon the Caſe , àgainſt the Defendant, 

<A being Loꝛd of the Mannoz of Beauminſter 

Au the County of Dorſet; 8 — 
FLOG ai 


. nd , then 
a Fine as the Yomage of the Mannoꝛ chould Aſſeſs, © Gould be 
admitted, a hold foz his life;)# alledgeth in facto, that his Father 
nominated him his ſucceſſoz to p laid copyhold to have it foꝛ life; 
and died and that he tendꝛed his compoſition,and could not be ac⸗ 
cepted: VWhereupon the Homage Aſſeſſed a Fine of 40 8. which 
he offered to pay, # the Defendant would not accept thereof, noꝛ 
admit him, whereby he loſt the benefit of the ſaid copyhold, noꝛ 
could ſell it: and thereupon he bꝛought the Action. The defendant 
pleaded Not guilty, and found againſt him; And it was now 
moved in arreſt of Judgment, that this Iction lies not: Foz al- 
though it hath been alledged that this cuſtome pꝛetended is god: 
yet foꝛaſmuch as he who is ſo nominated, hath not jus ad rem 
nec jus in re Until admittance ; And a Copyholder , in the eye of 
Law, is but Tenant at the Loꝛds will; And if the Loꝛd will not 
hold Court, he hath no remedy to compell him to admit him, but 
by Oꝛder of Chancery ; as Co, lib. 4. fol. 28. Weſtwicks Cale 
32 H. 6. 3. Lit. fol. 3. The Court held, that the Action lay 
not; Foz he hath not any intereſt therein: Ind it would be infi- 
nite if every Copyholder , upon pretence of refuſal, hould have 
an Action; Foz then the Loꝛd at his pen! ought to admit, which 
would be miſchievous : And there never was any Action 
bꝛought bekoze thele times againſt a Loꝛd of a Mannoꝛ foz 
Non admittance ; But alwayes the remedy againſt the Loꝛd 


was onely in Chancery: Mherefoꝛe there is not any reaſon — 
Rive 


— —— —— — — 
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give allowance to ſuch framed Actions, newly deviſed ; Jt 
was therefoze adjudged fo2 the Defendant, Vid. 14. H. 8. 246; 
N. B. 47, That Action upon the Caſe lies againſt an Irchdeacon 
fo2 not Inducting. 


Lyſter verſus the Wardens of the Hoſpital of Ravenſiworth. 


Rror of a Judgment in a Formdon in the Common Bench. 
Firſt, becauſe the UUrit, is Præcipe Gardianis, præceptori ſive 
niagiſtro hoſpital, &c, The award of the UUirit of veiw is, Quod 
faciat viſum Gardiano, præceptori, &c. ſo in the ſingular number, 
where it ould be Gardianis, &c. And the return of the Mrit 
was, Habere feci viſum Gardiano, ſo not well returned: Sed non 
allocatur; Fo2 it is but a miſpꝛiſion, and it is prædicto Gardiano, 
and ſo amendable. Decondly, becauſe it appears by the Recozd, 
that upon the petit cape firſt awarded, The mile is, Quod petens 
gratis remittit defaltam; and the tenant appeared, and pleaded 
to the Jſue ; But upon a Urit of Diminution, the Recoꝛd certi⸗ 
fied , and upon the Default, the Entry is, that the Deman⸗ 
dant chould recover Deiſin ; and then the pꝛocedings after be 
erroꝛ: But the Court held, that in as much as it was a god 
and perfect Recoꝛd firſt certified;it chall never afterwards be fal- 
(ified by a certificate upon the Diminution ; Foz that is to amend 
a Recoꝛd, and to aid it, and to have affirmation thereof : But it 
never (hall be. to certifie a contrary thing, to make it ill.Thirdly, 
becauſe the Urit and all the pꝛocædings are fo2 an houſe within 
the County of the City of York; And being at Jſue upon the 
UUrit, the poſtea is certified, Poſtea tali die & loco, befoze Baron 
Altham and Baron Bromley Iuſticiariis Domini Regis ad Aſſiſas in 
Comitat. Eborum, (interlining Civitatis) the Default is recoꝛd⸗ 
ed, that it was without UUarrant, Afterward in Nullo eſt erra- 
rum pleaded and entred, it was moved , that it Gould be amen - 
ded, and it was amended by Oꝛder; Fo2 it is but a ige (ance 
of the Clerk, which may well be amended after In nullo eſt erra- 
tum pleaded : UWhereupon the Judgment was affirmed, 


Simon Muſcot w2rſvs Ballet, Hill, 12 Iac. rot. Hunting. 


(COvenaar; Foz that the Defendant by Jndenture Demiſed to 
the Plaintiff a Meſſuage and certain Land at Clerkenwel 
in the County of Midd. foz 60 years; And Covenants; that he 
was then Lawfully ſeiſed in Fe of an indefeaſable cate; 
Et dicit in facto, that at the time of makiftg the : AL. he 
was not lawfully ſeiſed in Fee, and ſo he had not perfozmed the 
ſaid Covenant, #c. The Defendant pleaded Non eſt factum, and 
kound againſt him, and Damages 400 l. And it was moved in 
arreſt of Judgment, that the Declaration is not god, becauſe 
the breach is to general, not (hewing that any other was — 
ed; 


(2) 


— 
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ſed; no2 any cauſe why the Defendant was not ſeiſed : Sed non 
allocatur; Becauſe as the Covenant is general, ſo the bꝛeach 
may be aſſigned generally,eſpecially as this Caſe is, where the 
Defendant hath made the Declaration god, by pleading Non 
eſt factum: So he allowes of the bzeach, if it had been 
his Ded: Uerefoze it was adjudged fo2 the Plaintiff. 
Vid. Co. lib. 9. fol. 60. betwirt Salmon and Bradſhaw. 47 


Ed, 3. 3, 


Shepherd verſus Edwards, Hill. 
11 ſac. rot. 


E of a Judgment in Exen, befoze the Maioꝛ and 
L. Bailiffs there; The Erroz aſſigned, becauſe that Edwards 
the Plaintiff declared, That he being a Pzofeſlor of Phyſick 
and Surgery, and ſo having been fo2 divers years: Ind the 
Defendant being troubled with a Diſeaſe called a Fiſtula,and in 
danger of his life by reaſon of that diſeaſe ; the Defendant 
26 Martii, 1603, in conſideration that the Plamtift at the 
Defendants requeſt would with his beſt skill apply wholſom 
Medicines fo2 the curing the Defendant of his Diſeaſe, Nec 
non operam & conſilium ſuum daret & impenderet to the ſaid De- 
fendant in ea parte, aſſumed and p2omiſed to pay unto him 


upon requeſt , ſuch a ſumme of money, as the Plaintiff foz 


his labo2 and counlel in & circa curationem morbi prædicti 
mereret ; And alledges in facto, that the Plaintiff the ſaid 
26 Marti, 1603. Et diverſis aliis diebus & vicibus , betwixt the 
ſaid 26 of March and the laſt of February following, ac- 
cozding to his beſt Still, cauſed to be applied divers Me⸗ 
Dicines fo2 cure of the ſaid diſeaſe , Nec non operam & con- 
ſilium ſuum per idem tempus in ea parte dedit to the Defen- 
dant ; And that the Defendant as well by the means of 
the ſatd Medicines as by the labo2 and counlell of the 
Plaintiff, was by the ſaid laſt of February , 1603. well cu- 
red of the ſaid Diſeaſe > and made whole, And he ſaith 
in facto, That he well deſerved an hundzed pounds fo2 his 
laboꝛ and counſell beſtowed about the curing of the laid 
Dileale ; And that the Defendant, although he had ben 
required, had not paid the ſaid hundzed pound, oꝛ any 
part thereof . The Defendant pleaded Non aſſumpſit, and 
found againſt him: And thereupon the Plaintiff had Judg- 
ment; Although it were objected , That quantum mereret Was 
inſafticient and uncertain, 


Sir Edward 
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Sir Edw, Pynchyn verſus Doctor Harris in the Exchequer, 


Ne: that upon evidence 1n an-information by Sir Edward againſt 

the ſaid Doctor upon the Statute 32 H. 8.tor buying an Advou- 
ſon of Tho. De Banck, who had not been in poſleſlion, &c. A queſti- 
on was made, if the Incumbent of a Church purchaſe the Advouſon 
thereof in Fee, the Advouſon being held in Socage, and devi- 
ſeth, that his Executor ſhall preſent after his deceaſe; and deviſeth 
the Inheritance to another in Fee: Whether this be a good deviſe of 
the next Avoydance, becauſe that inſtantly by his death, when his 
Will ſhould take effect, the Church is void; So a thing in Action 
and not deviſable: But it was held to be good enough; For the Law 
is ſo, that all ſhall be good, according to the intent of the party 
expreſſed in the Will. 
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Bateman verſus Woodcock. 


Reſpaſs of Allault, Battery, and Wounding in London; 

The Defendant juſtifies in the County of Nort.by vertue 

of a Warrant from the Sheriff of Norf. upon a UUrit of 
Latitat, que eſt eadem tranſgreſſio &c. abſque hoc, that he is guil⸗ 
ty in London vel alibi extra comitatum Norf. Upon this it was 
de murred, becauſe he doth not Chew the Warrant hic in cura 
prolat. Sed non allocatur: Foz the Marrant being executed, is re⸗ 
turned to the Sheriſt, and therefoze not requiſite to ſhew it: But 
otherwiſe it is, where he juliffies foz a rent⸗ charge, oꝛ ſuch things 
which have continuance. Decondly, becauſe he juſtifies, and al- 
ſo Traverſeth, which he ought not to have Done: But the Court 
held it to be well enough; Foz thejultification being in another 
County, the County wherein the Action is bꝛought ought to be 
Traverſed,and the Plantiff may maintain the Action, and iſſue if 
- _ oꝛ he may Traverſe the Defendants plea, at his C- 

ection, 


Wheadon verſus Sugg, Paſch. 12 Iac. rot. 653, 


Pro: of a Judgment in the Common Bench; The Erroꝛ al⸗ 
ſigned in potut of Law, The Caſe was; I Leaſe was 
made to Rob. Grubham,whereof the Land inqucſtion is patcell, 
habendum to him, and Ioane his wife fo2 their lives, et eorum 
diutius viventi ſucceſſive uni poſt alterum ſicut ſcribuntur & nomi- 
nantur in ordine: It was adjudged that this was a god re- 
mainder to Ioan, in whoſe right the Defendant made conuſance. 
A ſecond Etroꝛ aſſigned was, becauſe the Judgment being up- 
on a demurrer,a UUrit of Enquiry of Damages was awarded, i 
the ULirit mentioned that the Plaintiff was non-ſuited; Ideo ad 
inquirendum occaſione præmiſſa, whereas the Judgment was up- 
on Pemurrer, yet becauſe it was a Judiciall Uirit, it was ad- 
judged that it Could be amended; and that the Judgment 
Gould ſtand, A third Erroꝛ aſſigned, was, becauſe the Barr 
being conuſance, the Plaintiff demurred, fo2 that the Advocare 
was inſufficient; whereas it ought to have been cognitio: And 
the Defendant rejoyned, quod Advocare eſt ſufficiens; And the 
Judgment was, Eo quod _— fuit ſufficiens, &c. It was adjudg- 


ed for the Defendant that he ſhould have return, &c. — 
rue 
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rule was given p Judgment chould be affirmed. But afterwards 


the Court being moved again, they doubted whether they ſhould a- 
mend the ſecond Error; For the Writ being to enquire after non- 
ſuit, ©u.e damna ſuſtingit occaſione premiſſa, it being after a Demurrer, 
and the Inquſition taken thereupon, and the Iudgment for the da- 
mages upon that Writ ; they gave rule, Quod curia adviſare vult ug- 
till the next Term: Afterwards in Hl. 14 Fac. it was ordered to be 
amended, and the Iudgment to be affirmed, 


Ryppon verſ# Bowles, Hill, 12 Iac. rot, 123. 


1 upon the Caſe : Whereas the Plaintiff 1 Septemb. 43 (3) 
Eliz. was ſeiſed in Fee of a Melluage and Chamber in 
Noundell ; And Thomas Henſon was then poſſeſſed of a little 

Shed adjoyning to the ſaid houſe; And at the ſaid 1 Septemb. 

40 Eliz. and from the time whereof, ac. there was a window 

in the ſaid houſe looking towards the ſaid Shed, by which win⸗ 

dow onely and by no other means, the light came into the Cham- 

ber of the ſaid houſe; That the ſaid Thomas Henſon, 30 Septemb. 

40 Eliz. Exected a building upon the ſaid Shed, ſo near adjoyn- 

ing to the ſaid houſe, that it topped _— the light of the ſaid 

window, ſo as he loſt all his light; And p the Defendant 1 Sept. 

10 Iac. being poſſeſſed of the ſaid building newly erected, had 

continued and not amoved it from the ſaid&rlt day of Septemb. 

10 Iac, untill the day of the Bill; per quod actio, &c, The Defen- 

dant pleaded Not guilty, and found againſt him; and now moved 

in arreſt of Judgment, that this Action lies not againſt the De- 

fendant ; Fo2 although an Action lies againſt him who erected 

it, (as it was agred by all the Court,) yet againſt the De- 

fendant, who is onely fo2 years, and inhabites onely therein, 

and hath committed no other Aa to pꝛejudice the Plaintiff; and 

who hath not authozity to abate it (but if he ſhould, would be 
chargeable in an Action of Uaſte) the Action is not maintain- 

able againlt him. And it is not like the Lady Browns Caſe, fo: 

the turning of a Cock; noz to a Penthouſe, which overhang ano- er : 319+ 
ther mans Courtyard; Foz the falling of every ſhower of raine 

is a new nuſance ; but here it is onelyinhabitancy, which is not 2 $682 
any nuſance ; And it the Plaintiff Gould have any remedy, it 

Gould be by a Quod permittat againſt theTenant of the Freehold: - tote a: 
And to that opinion Coke Chief Juſtice iutlined, though the o 
ther Juſtices doubted therein. But afterwards it appearing that 

the Plaintiff had pꝛocured Judgment to be entred without mo⸗ 

tion to the Court, the Defendant was put to his WMrit of Er- 

ror. Vid. 4 Aſſ. 9 Eliz. Dyer. 


Tl 


— — — 


Termino Trinitatis Anno decimo tertio 


— — 


— 


Cob ver ſus Betterſon. 


* Copy was granted to the Father and to his Don ; And 
„Ke. Dan: he avers, that at the time ot the grant he had but one Sen 
peft- 444: Onely; And it was adjudged to be a god limitation to that 
Son. And Coke cited, that 29 Eliz. Winkmores Caſe, where a 
Copy was granted to the Father and to his Don, and he doth 
not demonſtrate which of his Dons (ould have it; Jt was ad- 

{: Rod 2 judged to be a void grant, foꝛ the incertainiy, he having divers 
Dons at that time. 


Slade verſus Thomſon, Hill. 9 Jac. rot. 530. 


(53 Tkeſpass: Upon ſpecial verdict, the Cale was; One deviſeth 

1: Reb. 421:  fozlife,remainder to one and his Heirs, paying ſuch a ſumme 
by him in remainder out ot the Jſlues and p2ofits of the Land; 
He in remainder dies, his Heir within age, living Tenant foz 
life; Tenant fo2 lite dies, and being found by office that the Land 
was holden by Knights Service in capice , the King ſeiled it; 
And afterwards foꝛ non-payment during the minozity, the Heir 
of the deviſo2 enters; after Livery ſued : And whether this entry 
be congeable, was the queſtion: Ind adjudged that it was not; 
Foꝛ the ſumme being appointed to be paid out of the Jſues and 
p2ofits of the Lands, it is to be intended, when he (hall receive 
_ But the King having taken the pzotits, he (hall not pay 
them. 
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Termino Michaelis, Anno decimo tertio Jacopt Regis 
in Banco Regis. 


Sir Iohn Karne verſus Pryther. 


Rror of a Judgment in the Common Sench in Debt upon 
FE an Obligation ot 300 l. conditioned ; Mhereas one Tho, 
Fryman held ſuch Copyhold Land parcel of the Mannoꝛ of 
D. in the County of Glamorgan , whereof Sir John Karne is 


(1) 


Lord; If he within ſir moneths after the death of the ſaid Tho. 


Fryman granted that Land by copy to the ſaid Plaintiff and two 
others whom the Plaintiff ſhould name}foz thre lives, accozd- 
ing to the cuſtome of the Manno, that then the Obligation 
ſhould be void: The Defendant pleaded, that the Plaintiff had 
not nominated unto him foz whole lives he Could grant: The 
Plaintiff replies, that the cuſtome is, that the Copyhold Tene⸗ 
ments there are grantable foz ther lives there ſucceflive z and 
that Thomas Fryman died there ſuch a day; And that within the 
ſir moneths after, viz. ſuch a day, Dir John Karne granted it at 
Briſtow to I. S. and to two others foz their lives, who are yet a- 
live : The Defendant pleaded Non conceſfic, and found againſt 
him, and Judgment foz the Plaintiff,and Erroz thereof bzought, 
and the Erroꝛ aſſigned, becauſe the Plaintiff in his replication 
chews not, that the Lands were.Copyhold, and then there is 
not any breach: Sed non allocatur; Fot the condition reciting, 
that it is Copyhold Land, and that a grant Could be 
made thereof by Copy, he is Eſtopped co ſay , that it 
is not Copyhold Land; And the Jſlue being whether it were 
granted by copy Prout in the replication it is thereby admitted 
on both ſides. A ſecond Erroꝛ is, becauſe the trial is de vicineto 
de Briſtow, whereas it ought to have ben out of the Manno 
where the Land is, oꝛ out of the next Englich County: As in 
Edens Caſe, the Idue being, Si Rex conceſſit per literas patentes, 
the trial Call be where the Land lies, and not where the Pa⸗ 
tent was made: Sed non allocatur; Foz here the trial (hall be 
where the Gꝛant is alledged to be made: Foz in the firſt Caſe, 
the Patent is of Kecozd ; And if it be traverſed, it ſhall be tri- 
ed by the Recoꝛd; And therefoze tie Sue being upon Non con- 
ceflit, the Jſſue is not upon the Patent: But where the Jfſue is 
upon Non conceſsit, 02 non dimiſit, of a thing which paſſch by 
Deed , the trial ſhall be where the grant oꝛ Demiſe is alledged: 


But of a Feoſment oꝛ Leaſe foz life pleaded, the Jſſue being non 
Feoffavit, 
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Feoffavit, 02 non dimiſit, Livery ought to be made; And therefoze 
the trial chall be de vicineto where the Land lies: UWherefoze 
the Judgment was affirmed. 


Sympſon verſus Sothern, Hill, 2 Iac. rot, 679. 


Reſpaſs, de clauſo Facto in Ellington: Upon Not guilty pleaded, 

and ſpecial Uerdict, Jt appeared, that the place where is Co- 
pyhold,parcel of the Mannoz of Ellington Demiſable in Fa; And 
that Richard Sympſon was a Copyholder thereof in Fe ; Indin 
41 Eliz, ſurrendꝛed the ſaid Cloſe , Habendum a tempore mortis 
prædict. Rich. Sympſon ad opus & uſum of his Child, then in verre 
{a mere, and of his Heits and aſſigns foz ever; And if it happen that 
the Child die before his full age, or marriage, then I do ſurrender 
the ſaid Lands to the uſe of my Couſin John Sympſon and his Heirs, 
and Aſsigns 3 That Richard Sympſon died, that his Wife had 
Iſſue by him Joane, who was the Child in ventre ſa mere at the 
time ot the ſurrender ; That the (aid Joane died within two 
monetys after ; That the ſaid John Sympſon was afterward 
admitted to hold to him and his Heirs: That afterward Eliz. 
Spink,which was Heir to the ſaid Ioane, a ſiſter and Heir of Rich. 
Sympſon, was admitted, and entred, and let to the Defendant fo? 
the years ; The Defendant entred, the Plaintiff bzaings Tre- 
ſpaſs; Et fi ſup.totã materiã, the Court (hal adjudge foz the Plain: 
tif: They find koꝛ the Plaintiff ; if otherwiſe,foz the Defendant: 
And after divers arguments at the Bar, the Court reſolved foz 
the Defendant; Firſt, that this ſurrender Habendum after Death 
to the uſe ol another and his Heirs is merly void : Foz a Copy- 
holder in Fe cannot ſurrender Habendi after his death, nomoze 
then a Tenant in Fe can convey his Lands Habendum after his 
death, foz then he Could leave a particular eſtate in himſelf, 
which is againlt the rules of law: And there is not any ence 
betwixt a-Copyhold and Freehold as to that purpoſe, And Coke 
ſatd,that Paſch. 23. Eliz. in one Clamps Caſe in this Court, it was 
adjudged , that ſuch a ſurrender of a Copyhold Habendum 


- after his death, was void: And jt was adjudged alſo be- 
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twirt Hogg and Croſs, that a Leaſe foz life Habendum 
after his death , and Livery being made ſecundum formam 
chartæ, is merly void. Decondly,they reſolved , that this ſur- 
render to the uſe of Iohn Sympſon and his Heirs, if it hap- 
pens that his Child in ventre ſa mere to die within age, IS 
meerly void; Foz he cannot make ſuch a conditional ſur- 
render, to operate in future: Mheretoꝛe the Defendant claim- 
ing from the Heir at the Common Law hath a god Title ; Ind 
it was adjudged foz the Defendant, 
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Coddington verſus Wilkin, 


Reſpaſs; Fo2 entring his Cloſe 10 Iuly 44 Eliz. contra pacem (3) 


Dominæ Reginz Eliz.& Domini Regis nunc: Atter verdict this 
was moved in arreſt of Judgment, and held that theſe woꝛds, 
Domini Regis nunc, are but ſurpluſſage: UWhereupon the Plain⸗ 
tiff had Judgment, 


Edward Maria V Vingfeild verſus Bell. 
—_— fo2 Beaſts diſtrained; The Defendant avows ko: 


Damage Feſant in his Freehold: The Plaintiff replyes, that ,. 2 


the Defendants Bayliff gave him licence to gee that way with 
his Cattle: And Jfſue being upon this Licence, and found foz the 
Plaintiff; Jt was now moved, that notwithſtanding this ver- 
dict, Judgment ought to be given fo2 the Defendant; Foz this 
licence by the Bayliſt is vord, toꝛ he cannot licence any to treſpaſs 
his Walters Land:UWherefoze the Plaintiff hat l 
ſed that he did it by the Bayliſts licence onely,he therein acknow- 
ledgeth the Treſpaſs, and it all be adjudged againſt him But 
' all the Court reſolved that Judgment Gall be given foz the 
Plaintiff; Fo2 although it is cler that a Bayliff cannot give li⸗ 
cence to doe a (Treſpaſs, as to cut down Tres, noꝛ can accept a⸗ 
mends fo2 Treſpals, as it is in Pilkingtons Caſe Co. 5 fol. 76. 
yet in as much as he may make a Leaſe at will, reſerving rent, 
becauſe it is foꝛ his Maſters p2ofit, ſo he may give licenceto goe 
over his Maſters Land foz recompence, and that is god, Then 
here when it is pleaded that the Sayliff gave Licence, it ſhall be 
intended ſuch a Licence with recompence, eſpecially when it is 
found by verdict that he gave him licence, it Gall be intended to 
be made in due manner, which being found, is a god Jſfſue; X 
udgment ſhall be accoꝛdingly; As in Debt upon a Bill, pay- 
ment is no —_—_ if Illue be joyned thereupon, and found fox 
the Plaintiff, it 18 god, and Judgment (hall be fo the Plaintiff, 
becauſe the iſſue is found that he did not pay; but if it be found 
foz the Defendant, Coke laid, that foꝛ as much as it was an ill 
plea, no Judgment ſhall be foz the Defendant:UUherefoze here 
the iſſue being found fo2 the Plaintiff, Judgment ſhall be fo: 
him: Mhereupon it was adjudged fo2 the Plaintiff. 


Daniel verſus Waddington Hill. 12 lac. rot. 


Z & eſpaſs Upon Demmrrer;the Caſe was;Two'Joyntenants 
fo2 life, the one makes a Leaſe fo2 60 years, i he and his 


companion live ſo long; Afterwards he ſurrenders his Moiety, 7 
*takes back an eſtate, a dies: Uhether this Leaſe fo2 60 years © 


tall endure as long as his W lives, oꝛ did , 
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by his death, was the queſlion: And it was argued by Ionn More 
Derjeant, and Nicholas Hyde; Firſt, the limitation being foz 
60 years, if he and his companion ſhould live ſo long, admitting 


there had ban no ſurrender, noꝛ ſeverance of the Joynture, whe- 


ther the Leaſe by the deathof any of them be Determined, be- 
cauſe it is a limitation upon the lives of two others. But the 
Court held, that be the limitations upon the lives ok the lel⸗ 
ſoꝛs, oꝛ of ſtrangers. all is one; Foz it ſhall have continuance as 
long as any of them live. Decondly, the joynture being ſevered 
by this ſurrender, and taking back the Eſtate, whether yet the 
Leaſe ſhall continue during the like of his companion, as it ſhould 
have endured, if the Joynture had continued, As it is 3 Eliz Dy- 


er 187, and 37 Eliz. Betwixt Harbin and Batten. Quære, for the Court 
did not deliver any opinion as to that point; ſed adjournatur. After- 
: wards in Hil. 13 Jac. it was moved again, and the Court held for the 


firſt point, that this Leaſe determined by the death of any of them; 
for it is, , they two live ſo long. Secondly, that the Leaſe is cleerly de- 
termined by the death of him that made it; For it hath no continu- 
ance longer then the Ioynture continues: Wherefore it was adjudged 


! accordingly. 


VVilliamſon verſus Hunt, Paſch. 13 Iac. rot. 394. 


Db. upon an obligation of 40 1. conditioned foꝛ the perfoꝛ⸗ 
— mance of certain Articles and agreements betwirt them: The 
Articles were, that the Plaintiff chould deliver to the Defendant 
20 l. fo2 the benefit of Conſtance his hter within a year; 
and that the Defendant ſhould pay annually to the Plaintift af- 
ter the receit of the ſaid 20 l. upon the ſecond day of February,un- 
till the age of 18 years of the ſaid Conſtance, ſuch intereſt mo⸗ 
ney as the ſaid 201.thould amount unto,acccozding to the rate ot 
101, per 100 l. And further it was agred, that if the [aid Con: 
ſtance ſhould dye befoze ſhe attained her age of 18 years, that then 
the Detendant Gould pay þ 20 l. to the Plaintiff, within ſir wks 
alter her deceaſe. The Defendant pleaded perfoꝛmance of Cove- 
nants generally. The Plaintiff afſignes foꝛ breach;y he had paid 
the 20 l. to the Defendant acco2ding to the Covenant, Sto the ule 
of the ſatd Conſtance,upon the 2 of Febru. 1609. And that upon the 
27 Decemb, 10 Iac. the ſaid Conſtance attained to the age of 18 
years, and not befoze;and that the Defendant had not paid to the 
Plaintiff 40 8. foꝛ the Intereſt of the ſaid 20 l. accoꝛding to the 
ſaid Articles, upon the ſecond of Febr. 10 Iac, And hereupon the 
Defendant demurred; And it was objected, that this is not any 
beach, becauſe Uſury is fozbidden and unlawfull; then the 
breach cannot be aſſigned in omitting the doing of that which is 
unlawfull to be done: Alſo it doth not appear what the Intereſt 
foꝛ 20 l. per annum is: although it be ſaid according to the rate of 


10 l. per 1001, per annum, yet th? Court hall not intend it to = * 
u 
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fo: But all the Court (Coke abſente)conceived,that it is a ſuſfi- 


cient bzeach ; Foz the payment of the Jntereſt after the rate of 


101, per 1001, ts not merly againſt Law, but is tolerated ; 
Ind when it is Secundum ratam of 10 l. per 100 l. the Court 
knows well, that it is 40 8. foꝛ 20 l. foz the year ; Uherefoze it 
was adjudged fo2 the Plaintiff, * Note, A Writ of Error was 
brought upon this Judgment; And the Error aſsigned was, becauſe 
it is not ſhewn, that the 40 8. was after the rate of 10 l. per 1001, for 

the year, nor what the Intereſt of 20 l. amounted unto : Sed non alls- 

cantur. And the Tudgment was affirmed, 


Wythers verſus Henley, Hill. 12 Iac. rot. 


T eſpaſs;Fo2 that the 28 April 10 Iac, the Defendant tk and 
impaiſoned him, and detained him there foz the ſpace of a 
moneth : The Defendant Juſtifies , becauſe a UUrit out of the 
Exchequer iſſued to take the Plaintiff and his Lands, until he 
ſatisfied the — 1 A, Ind that ſuch a Sheriſt of Somerſetſhire 
tok the Plaintiff in Execution; Ind that by vertue of a Latitat 
at the ſuit of one Robert Brown he took the Plaintiff , Et in exitu 
ab officio, left him in Pꝛiſon to Robert Henly being Dherilk , his 
ſuccefſoz, c. which is the ſame Impꝛiſonment: The Plaintif 
replies quoad the Execution out of the Exchequer , that there 
was a Superſed. out of the ſame Court delivered unto the De⸗ 
fendant, quod eum deliberaret ſi ea de cauſa & non alia fuit impriſo- 
natus;And quoad his detainment upon the Latitat, he pleaded,that 
the ſaid Rob. Brown, the Plaintiff in the ſaid ſuit commanded the 
Sheriff to diſcharge him of his Action , befoze that his Jm- 
paſonment, and made to the Dherift a releaſe of that ſuit ; And 
yet notwithſtanding the Defendant detained him: Upon this 
Replication the Defendant demurred ; Firſt, becauſe it now a⸗ 
— by the Plaintiffs own chewing, that he was once law- 
lly impaiſoned ; Jud although a Superſed. came after , ad- 
mitting it were to be allowed by the Sheriff, yet it cannot 
make the Caption unlawfull , but the Detention onely. 
And it was alſo moved, That the S although he hath a 
Superſed, yet he is not bound under pain of falſe J 
to allow thereof , but he may return the Urit and the pꝛiſoner 
with the Superſed, and the Court may diſcharge him: And 
therefoze there is Difference where the arreſt is e the Super- 
ſed, delivered, and where after; Foz in the laſt Caſe the arrelt is 
unlawful , but not in the firſt. Vid. 2 H. 7. 19, 19 H. 6, 43. 9 
Ed.4- 3. But all the Court held, that the Superſed. was as gwd 
cauſe to diſcharge him, as the firſt pꝛoceſs was to arreſt ; 
and he ought to obey it at his peril; And in regard he hath not 
done it, he is chargeable with falſe Jmpziſonment; And that 
the detaining him in pziſon is as a new Caption, and he may 
well declare of Caption and Jmpziſonment, Secondly. it was 
Cec 2 objected, 
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objected,that the Sheriff is not bound to obey the Plaintiffs dil⸗ 
arge upon the Latitat: Foz although a Dheriff upon a Plain- 
tiſts command may let a pziſoner out of Execution, as 27 H. 8. 
24. & 13 Ed. 3. Barr, 253. axe yet he is not bound to do it; Foz 
he peradventure doth not know, whether he be the lame party 
who made the diſcharge, anVbzought the UUrit ; and it would 
be miſchievous unto him to infozce him to take knowiedge there⸗ 
of ; Fo2 if he be not the ſame perſon who made the diſcharge, 
he may be charged in Debt, oz in an Aion of the Caſe upon an 
Eſcape, But all the Court held that the Replication was well 
enough; Foꝛ as well as the Sheriff may take knowledge of 
the party to arreft him at his ſuit, ſo he is to take knowledge 
of the party to accept his diſcharge ; Aud although in this Cale 
the arreſt was befoze his time, (viz. in the time of the foꝛmer 
if) yet in the Laws intention it is all one, and he is 
bound to take Conuſance of the Plaintiff as well in the one 
Caſe as the other. Ind Doderidg ſaid,if the Caſe had bern, that 
he had not any.Conulſance of the Plaintiff, and therefoze refuſed 
to diſcharge the pziſoner , he ought to have pleaded it; But now 
having Demurred upon the Replication, he doth confeſs that 
the Plaintiff in the firlt Action did make the diſcharge ; Uhere- 
— — the firſt Argument at the Bar, it was adjudged koꝛ the 
anti, 


King verſus Sir Euſebie Andrews late Sheriff of the County of 
Northampt. Trin. 12 Iac. rot. 1371. 


A2 upon the Caſe, fp2 ſuffering one Burdet to eſcape, who 
was endebted unto hin in 7: l. and arreſted by vertue of a 
Latitat ſued by him, intending upon his appearance and bail gi⸗ 
ven, to declare foꝛ that debt; where he was arreſted by Sir Iohn 
Iſeham the fozmer Sheriff,and left in pziſon, the Defendant ſuf- 
fered him to go at large without fkmding fureties foꝛ his appear- 
ante: Upon Not guilty pleaded, all ths matter was found by 
Uerdict ; That the laid Dir Iohn Iſeham arreſted him, and at the 
day, t. returned Languidus, &c. andafterward , in exitu ab ofh- 
cio ſuo delivered him unto the Defendant as a pꝛiſoner foꝛ this 
cauſe, and the Defendant ſuffered him to go at large. And if, ac. 
And without Argument it was adjudged fo2 the Plaintiff ; Foz 
this permiſſion to Eſcape is juſt cauſe of Action; Foz he by this 
means is defrauded o2 delayed of his Action: And although it be 
found that the other Sheriff returned Languidus, c. which is 
moꝛe then is in the tirſt Declaration, yet that is not material to 
excuſe his banging rhe puloner ar he dap: bereit Was 
uſe his banging the pꝛiloner at the day: TUherefoze 1 
adjudged toz the Plaintiff, 
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Gold verſus Henry Death Executor of Iohn Death. 


Denen an obligationot 300 1. entred into by the Teſtatoz: (9) 
The Condition thereof was; That whereas Anthony Death, {o6& 9%* 


fon ot the ſaid Iohn, was bound Ipprentice to the Plaintiff foz 3 ee 24 pe 
years , it he during that term, walled, miſpended oz conſumed +: K % 
15 1 — — — 1 * 
D. oꝛ m | t 

made, eit her by the confeſgionot p ſaid Anch. Death, oz otherwiſe 
howſoever, a notice therof given the ſaid I. D. oꝛ them who Gould 
render him recompence and ſatistaction, make ſuſticient recom⸗ 
pence and ſatistaction at all ſuch monies as ſhall be ſo duely pꝛo⸗ F 
ved to be confumed,Xc.that then ac. The Defendant pleaded that 
the Plaintilf befoze the Urit bzought, had not pꝛoved y the ſaid 
Anth. Death, had conſumed, ac. ThePlaintiff replies, that the ſaid 
A. D. had within that term, viz. ſueha day, conſumed, ac. 400 l. of 
wares and merchandiſe of theſdlaintiſfs; and that the ſaid A. D. 
ſuch a day year a place, had by waiting under his hand confeſſed 
that he had conſumed the ſatd 40ol, Ind that ſuch a day year and 
place he gave notice to the defendant that the (aid A. D. had con- ft : 4407 
twmed,X.that 400 l. and that he had confeſſed it under his hand, f- 
and Gewed the conteſſton to the Defendant; And that he within 
thre months after had net made ſatisfaction ; Uhereupon the 
Defendant demurꝛed: And it was argued by Serjeant Hutton, that 
this replication is not ſufficient to entitte the Plaintiff to Acti- 
on; Fo the defendant ought not to make ſatisfaction but within 
tha months after notice of due p2of, ac. And that pzof ought to * 
be by Acton bꝛought, and trial at the Common Law againl the 2 
Appzentice , oz by confeſſton of the Apprentice upon an Action 
dzought.againlt him; Foꝛ the Common Law eſtæems not of any 
pꝛat, dut by trial ty a Jury; nos of any confeſſion, but of 5 which 
is upon recoꝛd: But againſt that, it was argued and reſolved by Th 
the Court, that althoughgeneraliy puof is to be intended trial 
by a Jury, which is the mo notorious and abſolute p2of , as it 9 
is ſatd, Co. l. 3. f. 74. & 5. 108. & l. 6. f. 20. 10 E. 4. 11. 7 R. z. Lit. B. 241. aud, 
yet pmi may be in another manner, acco2ding to the intention of po: u 9: 791" 
the parties, ſhewn by cirtumſtances in wating; which when it is 
referred toa tune after Þ pot, it cannot be referred to a trial fox | 
pꝛot᷑, which by the circumſtance of time wherein it is to be made, 22 49): 
oz of the perſon befoꝛe whom it is to be made, cannot be by trial: 
But it ought to be in ſuch manner as it may: as if pzof ought to 3 
be made to the Defendant within two days that cannot be by eri G 
trial, but it onght to be onely by witneſſes who will affirm it 
befoze him. So ik it were, that ik he pzove it befoze I. S. that 
ought to be done by witneſſes pzoduced afoze him; which is pꝛo⸗ 4e 92:3: U7 
ved by the ſaid book of 10 E. 4. 11. Ind Doderidg relied upon the 4:9: 2. 
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bok 33 Al. pl. 1. And the pꝛot here being referred to the 2 
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ſion of the party, it is ſufficient, if he confeſs it under his hand 


if it be true; but ik it be not true it cannot bind the Defendant: 
but that he may well traverſe it, that he did not know it to 
be true; But prima facie it is à god pꝛot: UWherefoze he ha- 
ving Demurred thereupon, it is confeſſed that he made ſuch 
p2of , and that it is true: Uheretoze the replication was held 
god; And it was adjudged foz the Plaintiff. Note, A Wric of 
Error was brought upon this Judgment in the Exchequer Chamber, 
and the Error aſsigned in point of Law, and the point moved in the 
King Bench was firſt inſiſted upon, whether the proof were good ; 
And all the Juſtices and Barons conceived it to be good enough : But 
then an Exception was taken to the replication z That it is not al- 
ledged,that this notice was given to the Defendant after the death 
of the Teſtator ; for if it were in his life time, it was to no purpoſe, 
and the ſtrongeſt ſhall be taken againſt him who pleaded it: And all 
the Juſtices and Barons held this to be a material exception, and an 
incurable fault ; For it ſhall not be aided by any intendment : Where- 
fore for this cauſe the Judgment was reverſed. | 


Prat ver ſus Stearn, Hill. 11 Tac. rot. 1140. 


RE plevin : Upon Demurrer,the Caſe was; That a Freeholder 
erected a Dove-coat upon his Freehold, where there was not 
any befoze , and ſtozed it with Pigeons ; This was pze- 
ſented at the Let, and a pain aſſeſled to amove it by ſuch a 
time; And foz not amoving it he was amerced, and foz the a- 
mercement a diſtreſs taken by the Lozd of the Let: And 
whether this diſtreſs were well taken „ was the queſtion; 
Firſt, whether the erecting of a Dove-coat by a Freeholder, and 
ſtoung it with Doves, be a Nuſance and offence againſt Law. 
Secondly , whether the Loꝛd may diſtrain without ſpecial 
Cuſtome foꝛ a pain oꝛ amercment in a Let: Coke Chiek Juſtice 
held, that it was a Common Nuſance and inquirable in a Let ; 
But the other Juſtices ſ&med to doubt thereof, But foz the ſe⸗ 
cond point they all reſolved, that he might dilkrain, oz have his 
Action of Debt, fo2 ſuch a pain o2 amercement. But as to the 
matter they would not ſp2ak, becauſe the pzeſentment was not 
good; Foꝛ that it is pꝛeſented, that he erected a Dove-coat , and 
ſtoꝛed it with Pigeons; but he doth not ſay in the pzeſentment, 
that it was Ad nocumentum leigeorum Domini Regis; which 
ought to be in every pꝛeſentment : And although the Party hath 
here averred, that it was ad commune nocamentum , yet that is 
not ſufficient; foꝛ it ought to be in the pzeſentment , which is 
the charge; And this fault was held incurable; Wheretoze it 
was adjudged fo the Plaintiff. 


Penning 


Penning verſus Judith Lady Plat, Executrix of Sir Hugh Plat, 
Trin. 12 Jac. rot, ultimo. 


Ovenant; Foꝛ that the ſaid Sir Hugh by Jndenture reciting, (11) 
\— Whereas he was poſſeſſed of the Leale ot a Farm called 
New-Barns, foꝛ ſuch a Term, he thereby Covenants, that the 
Plaintitt and his wite all enjoy it during the Term, without 
interruption of him oz Judith his wife;And alledgeth the bꝛeach, 
that although he perkoꝛmed the Covenants on his part, and en- \@.* 
tied Sir Hugh Plat the Teſlatoꝛ in his life time, ſuch a day and 1 
year entred # ouſted him , ſo as he hath not pertozmed the Cove⸗ 
nants,#c. The Defendant thereupon demurred. Firſt Exception; 
Fo2 that the Indenture is alledged by Teſtacum exiſtic ; Uhere= $37: 
as it ought to be alledged, that by ſuch an Jndenture it is Co- |;-;, - 4 F/: 
venanted :; Sed non allocatur. Decondly, becauſe he doth not al- 3 12: 499" 
| ledge,Quod idem tamen le Teſtator, &c. ſo às it is not a full breach; 
Sed non allocatur; Fo2 although it be not lo fozmal and preciſe, 
as where it is with an idem tamen, &c. Pet, foꝛ that it is licet .: os 
he centred, the Teſtatoꝛ erpelled him, it is a direct affirmative, 
and well enough: And although the Covenant is, that the 
Plaintiff and his Feme ſhall enjoy it, and the expulſion is of the . 
Plaintiff onely, it is god enough; becaule the B hath the ſole 
p2ofits a polleſſion:And althoughthe Entry of the Teſtatoꝛ is not 
alledged to be by title, ſo as he ts meerly a Tort feaſor q Þ Treſpaſs 
ſieth againſt him to recover damages, yet becaule it is erpzeſſed, 
that the Plaintiff and his Fewe thall enjoy it without inter- 
ruption of him oꝛ his wife, ſo as che is in the expꝛeſſe woꝛds of 
the Covenant, he chall have this Action, although he might have 
had his remedy by Action of Treſpaſs. Vid. 26 Hen. 8,3. Dy. 328; 
Mherefoꝛe it was adjudged fo2 the Plaintiff, 


Lamb verſus Wiſeman, in the Exchequer Chamber, 
Hillar, 11 Jac. rot. 1036, 


E of a Judgment in the Kings Bench , in Debt, upon an 12) 
Obligation of 200 l. TheErroꝛ aſſigned,becauſe the Ven. fac. 2 & +. "4 . 
being awarded to the Cozoners, was returned by J. Barton and 46 307 
Tho. Roe Cozoners; Mhereas at the time of the TUrit awarded 
ſt returned; there were two other Cozoners, viz. William Salter 
and Thomas Peach, and the return ought to have been in the name 
of the four Coꝛoners; And In nullo eſt erratum was pleaded: 
This being the ſole Erroꝛ aſſigned, all the Juſtices of the Com- 
mon Bench, and Barons of the Exchequer ( beſides Warberton) 
held, that it is not Exroꝛ. Firlt, becauſe it ought to have bien 
taken by way of challenge at the time of trial; and foꝛalmuch as 
he hathnot challenged it, he Gall not now aſſign it foz Erroz. 
Vid. 39 Hen. 6. 41. 30 All, Pl. 12, Decondly, admitting it _ 
rroꝛ 


\ 
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dict, it is aided by the Dtatute, which aids miſreturns and in- 
fufficient returns, and this is but a miſreturn : Uherefoze the 
Judgment was affirmed. 


Lady Plat verſus Plummer, in the Exchequer Chamber. 


Es ror of a Judgment in the Kings Bench, in Debt upon an 
Obligation: The Erroꝛ aſſigned was,becaule the Bill was 
Jed 11 Febr. and the baile was Filed 12 Febr. So as the Bill 
was tefo2e any baile; and it doth not appear that the Plaintiff 
was in cuſtodia Mareſchalli ; Pet fozalmucy as the Bill, whenſo⸗ 
ever it were filed, hath relation to the firſt day of the Term, and 


the day and filing is not material; Therefoze this Erroz was 


diſallowed, aud rule given foꝛ aſtirmante of the Judgment. 


Sir James Sandelow and others verſus Deverton, in the Exchequer 
Chamber, Hillar. 11 Jac, rot. 1377, 


gIr James Sandelow and D. Tenant , and J. B. bzing a Urit 

of Error againſt one Deverton, alias Foreſt, of a Judgment 
given againſt Dir I. S. as Pancipal, and againſt D. Tenant , 
and 1. B. as his baile; and the Errozs aſſigned as well in the 
pꝛincipal Judgment, as in the pzocedings againlt the baile : 


And upon the Scir. fac. bzought ad audiendum Errores , the De⸗ 


fendant pleaded in abatement of the Mrit of Error, becauſe the 
puncipal and baile canot joyn ina TUrit of Error; Foz the pꝛo⸗ 
ceedings and Judgments againſt them are ſeveral. And upon 
this demurrer, without argument, the Juſtices and Barons 
held, that this VUrit of Error lies not; Foz they may not con⸗ 
joyn in any ſuch TUrit ; And they held, that the baile upon the 
Judgment in the Scir. fac. cannot have a UUrit of Error; Foz it 
is out of the Statute of 27 Eliz. And it was much doubted 
whether a UUrit of Error, Coram vobis reſidet, can be bꝛought 
by — Pꝛincipal: Ind it was afterwards reſolved , that it 
tould not. 


Matthew's and his wife verſus Thomas Cole, Thomas Doughty, 
and J. B. in the Exchequer Chamber. 


12 z Fo2 the Battery of the Feme: The Defendant I. C. 
pleaded generally Not guilty. T. D. pleaded, that he is # was 
at the time of the Treſpaſs Conſtable of Haveril in Eſſex, & plea⸗ 
ded Not guilty. I. B. p third Defendant pleaded de [0 Aſault demea, 
(o the Jſſues being joxned, one Jury found all thoſe Jſues to2 
the Plaintiffs; and aſſeſſed damages intirely to 40 l. and Judg⸗ 
ment given accoꝛdingly, and Erroz thereof bꝛought in the Ex⸗ 
chequer Chamber, becauſe they ought to have found ſeveral da⸗ 


mages 
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mages upon the ſeverall iſſues; Sed non allocatur; And the Judg- aue: 10: 349. 
ment was affirmed. Vid. Co. 11 fol. 6. 


The King againſt the Biſhop of Norwich, Thomas Cole and 
Robert Saker, Paſch. 13 Jac, rot. 21. 


Cx impedit, to pꝛeſent to the Uicarage of Haverell, and (16) 
chews fo2 Title, that Thomas Cole the Defendant was ſeiſ- e 78 _ 
ed in Fe of the Mannoꝛ of Haverell, to which the Advouſon of Ae 99 
the Uicarage was aiming, and that᷑ the Church became K 5765497 
void by a Dimomacall agreement made betwirt the ſaid Robert g (20: 
Saker and the wite of the Patron, that the Patron ſhould pꝛe⸗ 

ſent him; and chews what the Dimony was in ſpecie, and that 

the Patron acco2dingly preſented him; Wherefoze by the Dta- 

tute of 31 Eliz. (reciting it) the Church is void, and it belongs to 

the King to pzefent, and the Defendant diſturbed him: The De- 

fendant pleaded, that Q. Eliz. was ſeiſed in Fe of the Rectozy 

of Haverell appzopaated, whereto the Advouſon of the Uicarage 

appertained, and dyed ſeiſed, and that the Parfonage came o 

the King by deſcent; that the Church being void, the ſaid Tho- it 2 
mas Cole pteſented the Defendant by uſurpation, and that the - a 
Defendant was admitted, inſtituted, and inducted; Ind after - 

wards the King pꝛelented the Defendant to that Advouſon of the 

Ucarage, who was admitted, inſtituted, and inducted, and is 

Jncumbent of the Kings pzeſentation; and Traverſcth that the 

Advouſon of the Uicarage was apertaining to the Mannoꝛ of 

Haverell: Ind hereupon the Kings Attourny demurred; and up⸗ 

on the firlt — — without any difficulty, it was adjudged 

to be i: Foz firſt, when one is admitted, inſtituted, and indug- , , 

ed by the peſentation of a common perſon, although it were by <2, 
uſurpation uponthe King, yet the King cannot preſent another, . 3 4. 
the Church being full, without removing the Jucumbent by a 49: Of 

Quare impedit, who is in de facto, although he be not in de jure; * 344: 6: 
and the Church rs full of him, untill he be removed by a judici⸗ 

all means, oꝛ by teſignation: and Coke ſaid, it had been adjudg- 

ed, that if a Church be void, and a ſtranger, without the pꝛivity 

of the after-Jncumbent, pꝛocures the Patron to pꝛeſent, # gives eff e 
unto him any ſumm of money koꝛ his pꝛeſentation, although the 
after-Jncumbent is not pꝛivy to that Dimoniacall contract, vet 

Church is void, and it belongeth to the — to pꝛefent: So it is 

where the Incumbent makes a Digoniacall contract with the 

Friend oꝛ Wife of the Patron, and the Patron knows not there- 

of, and the Jncumbent is pzeſented thereto by means of him 

who made this Simoniacall contract; he is within the Statute / 

of 31 Eliz. arid the King may preſent: Alto he ſaid, that the Jn- ef. 
cumbent who is once preſented, admitted, and inſtituted by a K 2< 
Dimoniacall contratt, is a \”——_ to enjoy that —_ RO 129- 
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fice, although he obtains a pꝛelentationſe novo from the King; 
foʒ the Statute hath diſabled him during his lite to have it: And 
fo2 pꝛofe thereof, Coke ſatd, that it was reſolved by the Loꝛd 
Cyancello2 and himſeife upon conterent with the other Juſtices, 
upon a queſtien reterred unto them by the King, That one Sir 
Robert Vernon being Cofferer to the King, contracted with Sir 
A. l. fo money to aſſign his Office.and Dir A. I. obtained a grant 
thereof from the King; Thar by the Statute ot; Ed. 6. he is a 
perſon diſabled to take that oftice, ſo as at no time during his 
life he can have it, although it becomes void by the death ot any 
other. Officer thereof, # a new grant be made unto him: And ſo 
he held it to be in the Caſe in queſtion: Tciherekoꝛe he and the o⸗ 
ther Juſtices conceived the plea to be ill, and that Judgment 
Gould be entred fo2 the King. Another exception was taken to 
the Declaration, that the Title is to the Advouſon of the Uica- 
rage appertaining to the Panno2;which cannot be: Foꝛ the Ui- 
carage is extracted out of the Parſonage, and therefoze the Ad- 
vouſon thereof apertaineth to tye Paricnage, and cannot apper- 
tain tothe Mannoꝛ:Sed non allocatur;Fo2 although the Idvouſon 
of the Uicarage uſualy appertains to the Parſonage, yet it is not 
of neceſſity & it may be appertaining to a Wannoz. Vid. 17. Ed. 3. 
51,2R,3.Grant 89 And it was afterward adjudged fo2 the King. 


Robins verſus Sanders, Paſc. 13 Iac, rot. 21, 


Po: fo2 that the Judgment was entred, Ideo conceſſum eſt 
per curiam quod querens recuperet &c. where it ſhould be, con- 
ſideratum eſt: And to make god this entry, divers Pzeſidents 
ere cited in the Pzeſidents of the Loꝛd Coke; But it was an⸗ 
ſwered, that it was a miſpꝛiſion by the Pꝛ inter a chat it is not ſo 
entred in the Roll; Foꝛ it was alledged, that conſideratum eſt is 
moꝛe effectuall then conceſſum eſt ; And Pzeſidents are founded 
upon great reaſon, and are to be obſerved, 


Bayly verſus Merrell, Trin. 13. Jac. 


A Ction upon the Caſe;UWhercas 10 Decem. 11 Iac. there was 
communication betwirt the Plaintiff and Defendant, con⸗ 
terning the hiring. the Plaintift to carry foz the Defendant 
with Yozſes and Uayn a load of Madder from Exhall in the 
—— a 2 in — County ot — | = 
that then d there, to deceive himin the carriage thereof, the De- 
fendant affirmed fraudulevtly that the ſaid load of Madder 
was 800 pound weight; whereto he giving credit to this un- 
deriwke the carriage of the ſaid Madder; and that the Defen- 
.dant pꝛomiſed him to pay foz eSery hundred weight 2 8 8 d. And 
he giving credit that the ſaid Madder was but 800 weight 
carryed it accoꝛdinʒ to the ſaid agra ment, and alledges in gre 
t 
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that the ſaid load of adder weighed much mo2e then Soo. 
weight, viz. 2200, weight; By reaſon whereof his holes dꝛaw⸗ 
ing the laid wain with the load of adder , being laden with 
ſo great weight, were compelled ita vehementer laborare & trahere, 
that ſeven of his hoꝛles which dꝛew the ſaid wain, ratione inde 
peribant , per quod, &c. Detendant pleaded Not guilty, and 
tound againſt him; And it was now moved in arreſt of Judg- 
ment, that this Action lies nor: Foz he being hired to carry by 
the hundꝛed, it was his own folly to overload his hozſes;and it 
was a matter which lay in his own veiw and Conuſance ; And 
if he doubted of the weight thereof, he might have weighed it, 
and was not bound to give Credence to anothers ſpeech: Ind 
being his own negligence, he is without remedy ; As where one 
buyes an hoꝛſe upon warranting him to have both his eyes, and 

he hath but one Eye, he is remedyleſs ; Foz it is a thing which 
lies in his own Conuſance, and ſuch warranty 02 affirmation is 

not material, oꝛ to be regarded: But other wiſe it is inCaſe where 
the matter is ſecret, and lies pꝛoperly in the Conuſance of him 
who warrants it, and cannot be known to him who buyes , 02 
makes the contract; Fo2 the law gives no remedy foꝛ voluntary 

negligence : Ind of that opinion was the whole Court, although 

it was laid, that there was apparent fraud here in him who af- 

firmed, #c. And peradventure the Plaintiff was a ſtranger there 

where he undertook the carriage, a had no weights to weigh it. 

But it was anſwered, that it was his grols negligence , that 

he would undertake a weight ſo far excæding the affirmation, 

—— — it to be weighed: WMherekoze the Juda ment 

Was ltayed, 
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Dighton and Holts Caſe. 


TY Obert Dighton and William Holt were committed by the 
R High Commiſſioners, becaufe they refuſed to take the 
& Oath ex officio; Whereupon an Habeas corpus being a- 
warded, it was returned, that they were committed; Becauſe 

v being cotivented toz anderous wozds againſt the bok of 
mati paper, and the government of the Church; Ind be⸗ 
jog tendzed the Dath to be examined upon thoſe cauſes, they re- 

uſed, and were 17 21 committed ; And after three Tetms 
deliberations, the Court now gave their reſolutions; that they 
ought to b Af And Coke Chiet Jultice tendzed the rea- 
ſons ; Firlt, becauſe ſhi etamination is made to matze them 
accuiſe themſelves of the bꝛeach of a penal Law, whithis __ 
Law; Fo! they ought to proceed againik them by witneſſes, and 
not intoꝛte them to take an Oath to accuſe themleves ; Ind he 
Fhereupon cited two Pꝛelidents; the one in 10 Eliz. in the Lotd 

yer not _—_— where Lee an Attoꝛney was convented be- 
foze them, verauiſe he was preſent at Maſſe arid they would 
have examined him upon his Oath of theſe matters; and being 
impuſoned foz refuſing the Dath, this matter being returned 
upon an Habeas corpus into the Common Bench, where he had 
his paviledge, and was diſcharged. Another P2eſident he cited 
to be in 18 Eliz.where Rowland Hinde wag conbented befoze them 
upon pzetence of uſury, aud was oſtered to be examined upon 
his Oath, and refuſed, ac. and being committed fo2 that cauſe, 
was diſcharged. Vid. Nat. Br. and Regiſt. Decondly, 
foꝛ that it appeared here upon examination, that they required a 
Copy of the Jnterrogatozes; and were denyed them; And that 
is within the Equity of the Statute of 2 H. 5. where the Copy 
of a libell is denyed : UWherefoze they were bailed, 


Sir Thomas Pickerings Caſe. 


* was found by Office after the death of Sir Fohn Pictering, 
that he and his wife purchaſed the Mannor of Meſton, in the 
County of Hertford, held of the King by Knights Service in capitesto 
them and the Heirs of Sir Fohn Pickering; And that he died ſeiſed 
thereof, and of two other Mannors holden in Socage ; And that 


Thomas Pickering his Son and Heir was within the age of 21 years j 
an 


——— 
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and that his wite ſurvived him whereby during her life there could not 
be any wardſhip of the Land, but of the body only: Afterwards in 30 
Maij nono Fac, the Lady Pickering died, in 30 Funii 10 Fac. Thomas 
pic kering being within age was made Knight, in 30 Des. io Fas. he at- 
tained his age of 21 years, and tendred his Livery; and ſued a ſpecial 
livery within the time, wherein was a pardon of all Intruſions, Actions, 
Suits, Accounts, Executions and Demands, except Debts or money; 
by reaſon of any office or. treaſure of the Kings converted, ot by : 
reaſon of any Debt due by any Obligation or recogniſance. And not- " 
withſtanding the Auditor rated a chiarge upon him for the mean rates 

trer the death of the Lady Pickering, untill his age of 21 years; And 
Proceſs was awarded theteupon, Et ad computandium pro meliore valore. 
And hereupon Sir Thomas Pickering came, and ſhewed the day when 
he was made Knight, and the ſpecial Livery in diſcharge of the 
mean rates: Et qzoad the other charge ad computandam he demurred, 
and hereupon a Caſe was made and referred to the Judges : Firſt, 
whether he ſhall be charged for mean rates betwixt the death of 
the Lady Pickering, and his being made Knight, there being no Office 
found after the death of the ſaid Lady. Secondly, whether he ſhall 
be charged with them berwixt the time of hisKnighting,and attaining 
his full age. Thirdly, whether this charge ad computandum pro meliore 
valore, (there being no office nor former preſidents to watrant it) 
be allowable : And theſe matters being debated by Hobert Chief 
Juſtice of the Common Bench, and Tanſſeid Chief Baron, they re- fo: qf 
ſolved, that this laſt charge is not warranted by the Law, and being 
without former preſidents , is not allowable ; For the King by way 
of charge cannot impoſe a greater value thenis found in the Office: 
But in his compoſition for committing the Land, he may impoſe 
what value he pleaſe ; For it is his bargain, and he may retain ir in 
his hands if he pleaſe, and the other who takes it at a greater value 
then is compriſed in the office, is at his election whether he will take 
it or not: But to lay a charge upon the Heir more then is in the Of- 
fice, without another office or ſurvey to inhaunſe it is not allowable. 
Secondly, they reſolved, that for the mean rates betwixt his being 
made Knight, and coming of full age, he is not chargeable y For the .. 
King, by making him Knight, hath thereby diſpenſed with his mi- le: 1967 
nority, and he is in Law accounted, as if 4e facto he were of full age. g: 
Thirdly, they reſolved, that he ſhall be charged with the mean rates : 
untill he were made Knight; Although there be not any Office 
found after the Ladies death, which if it had been found was clear; 
that he ſhould be charged, for then the King had been in poſſeſſion 
of the Land, and entitled to the profits, in which Caſe a ſpecial Live- 
ry would never have diſcharged them; Forthat doth not diſcharge the 
poſſeſſion, nor give that which is in poſſeſſion, no more then a re- 
leaſe of a Common perſon can give a thing in poſſeſſion : And the 
common experience of the Court is, that a ſpecial Livery ſhall be 
conſtrued according to the intent, to diſcharge that which is not in 
poſſeſſion, but is concealed , but not to diſcharge any thing which is 
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in poſſeſſion : But here the doubt is, becauſe there is not any Office 
found after the death of the Lady, which entitles the King to the 
Land; For the other Office after the. death of Sir ohn Pickering 
entitles him but to the body: But becauſe there was an Office be- 
fore finding the eſtate, by reaſon Whereof he was in ward for 
his body, and for the reverſion; And it is ag uſual courſe in the 
Court not to have an Office after the death of a Tenant for life, 
when there was an Office before finding the inheritance : But all ſhall 
come in by the Feodaries certificate, which is the information to the 
Court; And it is the uſual courſe for eaſe to the Subjects to accept of 
ſach certificates, and not to inforce the finding of ſeveral Offices, 
it was reſolved that he ſhould be charged. Vid. Dy. 249. 284. Co, 6. 


74. Co. 8. 170 & 173. 


Wood verſus Germons, Trin. 13 Iac. rot. 1064. Norff. 


Iectione firme: Upon a ſpecial verdict, the Caſe was; Te- 
— nant in Fee of an Acre, and Leſſee foz 21 years of another 
Acre lets both of them koꝛ 10 years, rendzing Rent, with a pro- 


viſo, that ił the Rent be behind foz 28 Dayes, that he and his 


Heirs might reſtrain; and if there be not a ſufficient diſtreſs upon 
the Land, that they may renter : The Leſſoꝛ dies, and the re- 
verſion of the inheritance deſcends to his Heir, and the reverſion 


due, and arrear foꝛ 28 dayes, the Heir demanded the poꝛtion of 


nok the Leaſe came to his executoꝛs. Afterward the Kent being 
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Kent, accoꝛding to the value of the Land of inheritance; and 
it being not paid, noꝛ ſufficient diſtreſs upon the Land, he entred 
and let to the Plaintiſt: And whether his entry was lawkull 
oꝛ not, was the queſtion. Firſt, whether theſe words, that he 
might reſtrain, be apt wo2ds by any conſtruction to lignitie the in- 
tent of the Leſſo2, that if the Rent be behind, it Gould be law- 
ful foꝛ him to diſtrain. Secondly, whether (this reverſion being ſo 
divided) the Kent alſo be divided, and is appoztionable ; And if 
p condition be divided, whether the Heir may demand part of the 
Kent, and fo2 non-payment renter. Coke held foz the firſt point, 
that Reſtrain was as much as to ſay Diſtrain, and it ſhall be 


accepted to be of the ſame ſenſe, ag in 6 Ed. 2. Recipere ter. 02 


that terra redibit pro remanebit. Foz the ſecond point no opinion 
was delivered: Sed adjournatur. 


Sir Baptiſt Hicks verſus Goats, Mich. 11 Iac. rot. 1236. in C. B. 


ENror of a Judgment in the Common Bench, in a Ulrit of 
Covenant, wherein Sir Baptiſt Hicks had Judgment to re⸗ 
cover 400 l. The Erro2 was aſſigned in point of Judgment, be⸗ 
cauſe the Plaintiff counts upon a Writ of Covenant, where⸗ 
in was covenanted inter alia, Mhereas the Plaintiff had bought 
of Henry Fleetrword a Mod called Weſton Park, eſtamed — 
e 
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be 300 Acres, after the eſt;:mation of cighten fwt and 
an halte to the pole, at the rate of 100 l. toz every Acre , 
and had paid 2500 l. Tyat tye ſaid Sir Baptiſt Hicks and Henry 
Fleetwood chould appoint two meaſurers, the one at the election 
of H. Fl. the other at the election of Dir B. H. to meaſure it, be- 
foze the 31 of lanuary following; Ind ik there appeared to be 
moꝛe Acres at the laid meaſuring then the 2500 l. amounted un- 
to, that Dir B. Hicks chould pay as much as Gould be moze; bc- 
foꝛe the end of February; And it the Acres did not amount to ſo 
much as he had payed, that then Henry Fleetwood and Goates 
could pay as much as ſhould be wanting, befoze the 31 of May 
tollowing: and he alledgeth in facto, p he nommated ſuch a mea⸗ 
{urer; And that Hen, Fleetwood would not appoint any befoze the 
31 of lanu, That the [aid meaſurer juſtly meaſured it, and 
there were wanting 70 Acres , which amounted to 7501, And 
that he being required upon the tenth of Decemb. 10 Iacobi 
to pay it, had not paied it. The Defendant takes Jfue, that 
there did not want any Acres to amount to the ſaid ſum of 25001; 
d it was found againſt him, ⁊ Damages given to 4001. # Judg- 
ment accoꝛdingly. The firſt Erro2 aſſigned was, becauſe it is 
not alledged, that there wanted ſo much: but that it appeared 
by the meaſuring, that there wanted fo much: And it might be 
talſiy meaſured ; But upon peruſal of the Recozd , it was held 
to be well enough; Foꝛ it was alledged,tyat it was jultly mea- 
ſured, and that there wanted ſevetiby Acres , which is not reter 
red to the meaſuring, (which peradventure might be falſe;) but 
it is expꝛeſly averred, that there wanted ſo much; Decondly , it 
was much inſilted upon, that notice ought to have. been given to 
Goats that ſo much was wanting,becauſe he was a ſtranger to 
p meaſuring, and the notice ought to have ben: befoze the day of 
payment. Vid, 31 Mai, 8 Jac. And there is not auy requeſt here⸗ 
in alledged until Decemb. 10 lac. which is 100 after the day of 
payment was paſt: So hetakes advantage of a Covenant bꝛo⸗ 
ken, where the Dekendant had not anynotice given him to. per- 
fozm it: Sed non allocatur 5 Fo2 he being paivy to the Covenant 


ought to take notice of the Admeaſurement as well as the % 277 


Plaintiff, and might have been pꝛeſent at che meaſuring : Ind # 


although Henry Fleetwood, (and not Goats,)was to appoint the 
meaſurer, and did nat do it, it was his default ; And they both 
being partiesto the Covenant , the Defendant is as well to 
take notice thereof as the other; Alſo, in point of Covenant,no- 
tice is not tobe given as ſtrictly, as it is upon an obligation, 
which is in point of Foꝛfeiture. Vid. Coke lib. S. fol. 89, Frances 
Caſe. 10 E. 4. 14. & 24, Afterward; notwithſtanding theſe Ex- 
1 » Rule was given that Judgment ould be at- 


Barbara 


o A-: 477 


rt . 


Termino Hillarii Anno decimo tertio 


Barbara Herbert verſus Thomas Binion, Trin. 


Rror, To reverſe a Fine in the County ot Montgomery by her 

and Richard Herbert her husband : The firlt Erroz aſſigned 
was, Foz that the Mrit of Dedimus poteſtatem bare Teſte be⸗ 
foze the UWirit of Covenant, & had a Scir, fac. to warn the Heir a 
Tertenant ; And Thomas Binion was returned to be warned as 
Heir and Tertenant ; Ind he appeared and pleaded, That Wil- 
liam Binion the Conuſee, his Father, Died ſeiſed, which deſcended 
to him as his Heir, and that he is Tertenant and within age, 
and pꝛays, Aue parol demurrera The Plaintiff counterpleaded 
the age, chewing that che was entitled to have Power betoze the 
Fine levied,and now is barred of her Bower by this Fine; where⸗ 
foze che ſues to be reſtoꝛed to have her Writ of Dower ; And 
it was thereupon Demurred, and argued oftentimes at the 
Bar, and afterwards very ſolemnly at the Bench, whether it 
were a god Counterplea to out him of his age; And Coke 
Chief Juſtice, Croke and Houghton argued, That it was no 
Counterplea foz her to out him of his age; Foꝛ it is a rule, The 
Heir being within age, and in by Deſcent , (ſo as he is Heir and 
Tertenant) ſhall have his Age in a Uirit of Error, as 47 E.3.7. 
9 H.6.46. & Co. l. 6. f. 4. Marks Caſe : And although it were ob- 
jected, that in Dower Age is not allowable, as 5 E.3.4. 5 H.s, 
13.12 E. 4.17. 4 H.7.1. 17 E.3.53. & 44 E.3-23, F02 the miſchief, 
when che clayming but an Eſtate for lite, may die and loſe that 
eſtate; which was the reaſon.in 35 Eliz. betwixt Williams and 
Williams , That an Jnfant ſuffering a Recovery by default in 
Dower, ſhe ſhall not avoid it by Error foz this cauſe ; foz then 
che never choulſd recover: And ſoit was objected , that in a dil⸗ 
ceipt oꝛ Attaint an Jnfant Gall not have his Age, foꝛ doubt of 
the death of the Jurozs in the one Caſe, and of the ſummoners 
and veiwers in the other: And therefoze where there is ſuch a 
miſchief, the Age Call not be allowed. And here it was objected, 
That it is now conteſled by the Demurrer, that ſhe had Title of 
Dower if this Fine were avoided,xef they held, that in as much 
as = rule in Law ts, That an Jnfant by intendment hath 
no Conuſance to plead in defence of his Title, and hemight 
have divers pleas to avoid that WMrit of Erroz ; And the 
her ſelf by her Fine hath given from her ſelf her right of Dower, 
by her own Act, as long as the Fine ſtands unreverſed ; There- 
foꝛe the Law (hall favour the Jnfant rather then the Feme to re- 
verſe her own Fine: Ind although che now pꝛetends that the 
claims but Dower, yet if the Fine were reverſed, che might 
claim another Title which peradventure might reach to the in⸗ 
heritance: And this pleading here doth not Eſtop her, and by 


this means the Jnfant Gould bediſinherited - where nr" 
ur 


* 
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ture if he were of full age he had a releaſe , o2 other matter to 
bar the TUrit of Error: But if the Feme be barred in Dower by 
udgment in a Urit of Dower,and bꝛings Erroꝛ, there the Yerr 
all not have his Age: Becauſe it appears by the UUrit it ſelk , 


that the demands Power onely,and ſued to have it. Do 44 E. 3. 


43- It a Feme being to be endowed loſeth by default in a Præcipe, 
and bangs a Quod ei deforciat, the tenant (hall not have his 
Age; Becauſe the title of the Feme appears, and che hath not 
done any Act to fozecloſe her ſelf ; But here ſhe hath committed 
an Act to bar her ſelf of her Dower : Ind although che ſaith the 
claims onely title of Dower,that cannot be put in Jlue betwixt 
them; Foꝛ an intent to have title of Action is not i\ſuable:And 
Coke cited, that in our ancient bos, as Fleca cap. 6. Brat. 152. 
Brit, 327, If a Feme after the death of her husband ſuffers 

one to continue a year and day,and he dies ſeiſed, his Heir with⸗ 
in age, the Feme (hall not demand Dower during the nonage 
of ſuch an Heir: But the parol hall demur, becauſe it was her 
folly to ſuffer him quietly to enjoy it without ſuit; a multo fortiore 
here where he is in by her Fine, and a dying ſeiſed:Alſo a Fine is 


as an aſſurance, and is to be favoured as much as may te, by ,. ,.. :50: 


any means; And therefoze although Power is to be favoured, 
yet the Law will not give her any favour to avoid her own aſ- 
ſurance: Alſo, counterplea of Age chall not be; But where it 
appears that he is not Heir, as a baſtard, o2 one who is not in as 
Heir, but by purchaſe; oz in Caſe of inevitable neceſlity: 
Doderidg argued ſtrongly to the contrary ; and ſaid, that there 
was an Jntant and a Feme who demanded Dower ; That 
both were to be reſpected , and are to be favoured , and the 
ſafeſt way to avoid Erro: was to grant Age: But he 
tonceived, that was not the true way, and therefoze he held, 
that the Age was not grantable; Foz as in Dower it is 
not grantable, no moze is it allowable in this Action, 
which is to bang her to the means to have Dower, 43 Aſl. 
22, in petition it is not allowable: The pꝛetence that he 
chould have his age, is, becauſe he might have a releaſe to 
plead; But that cannot be here, becauſe che was a Feme covert 
(But note, che might have made a releaſe after the death of her 
Baron) Which is the reaſon that in a Scir. fac. to execute a 
Judgment, the Heir ſhall not have his age: Foz the Law ad- 
judgeth, that he cannot have title, but that he is bound by the 
Judgment; as, 18 E. 3. 34. & 22 E. 3, And he relied upon the 
Caſes of Attaint, 40 Aff. 27. 47 Ed. 3. S. and of Deceit : VUhere- 
foze he held, that it was not grantable : But notwithſtanding it 
was adjudged , that the pare! demurrera. 
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Sir Henry Slingsby verſus Iohn Lambert and his wife Executrix 
of Iohn Shilleto, Mich. 12 Iac. rot. 540, 


Rror of a Judgment in Debt in the Common Bench; Becauſe 
E the then Plaintiſts as Executrix bꝛought Debt againſt the 
Detendant as Sheriff of York , foz the eicape of one George 
Brown,againſt whom they recovered a Debt of 82 l. as Admini⸗ 
ſtratrix of Iohn Shilletoʒ and that he — in execution the De⸗ 
fendant ſuffered him to eſcape,reciting all the Recoꝛd in certain; 
And the Erroꝛ aſſigned, fo2 that the firſt recovery was as Admi⸗ 
niſtratix of 1. S. #the Debt upon the Eſcape is as Executrix to 1. 
Shilleto, which cannot be, that one chould die Jnteſtate and have 
an Executoꝛ; And the Debt upon the Eſcape ought always to 
purſue the firlt Action: And this Action being bzought as Execu⸗ 
trix, diſaffirms the firſt ſuit, which luppoleth a dying Inteſtate; 
And ik an Executoꝛ bꝛings an Action, and recovers, and dies In⸗ 
teltate , the Adminiltrato2 of the firſt man may not ſue execution 
by Scir, fac. Foꝛ there is not any pꝛivity betwixt them; as 26 Ul. 
8. 7. & Co, lib, 5. fol. 9. & Co. lib. 1, Shellyes Caſe. And if one 
recover as Adminiſtratoꝛ, where he is Executoz , the party a- 
gainſt whom the recovery is, (hall have an Audita Querela, ſup⸗ 
poſing he had no right to recover, as 2 R. 3. 8. A multo fortiore, 
where it appears by their own chewing that there is an Execu⸗ 
toꝛ, he cannot found an Action upon that which he did as Admi⸗ 
niſtratoꝛ; And although one lame perſon bꝛings this Action as 
Executrix, who firlt recovered as Adminiſtratrix, and ſo quaſi a 
pavity therein, which is the pꝛincipal doubt of this Caſe,as Do- 
deridg ſaid, (foꝛ if he had made a releaſe he might have barred 
that Action. oꝛ if the money had been levied he might well have 
retained it) yet becauſe it appears, that he ought not to have 
an Action in this manner, all the Court held, that the recovery 
was erroneous ; Uherefoze the Judgment was reverſed. Vid. 


n.. 


Thom. Blandford verſus Laurence Blandford, Trin. 
8 Iac, rot. 1371, 


T Keſpa(s : Upon a ſpecial Uerdict the Caſe was; Thom, Bland- 
ford the grandfather being tenant foz 32 years of the Lands 
in queſtion, and having Iſſue two Dons, Thomas, Father to the 
Plaintiff , and Laurence the Defendant, Deviſed his term to 
his Feme fo her life; And after her deceaſe to Tho. and Lawrence his 
Sons, and if they have no Sons, equally and joyntly together: But it it 
pleaſe God to beſtow on them both Men- children, then my Will is, 
it ſhall be reſerved and put out to the uſe and profit of both their 
Sons joyntly together, or to one of them, if they both have not 
men- children: But if it fall out they have no Iſſue male, then — 
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Will is, after the deceaſe of my Son, it ſhall be to two of Henry Bland- 
ferds Children: And he made his ufe Executrix, and died; che 
allented to the Legacy, and died; Thomas and Laurence enter, 
having then no Cheldꝛen; Thomas the years after, had a Don 
(now Plaintiff) who eatred, and ouſted the Defendant ; Ye re- 
entered, Ec (i ſuper, &c. And after argument at the Bar, it was 
argued at the Bench; And the queſhon was about the expoſition 
of this. ill, viz, Thomas and Laurence having no Sons 
at the time gf the death of the Feme, and the one of them mm 
a Son after, whether he all ouſt his Uncle pzeſently , oꝛ 
expect untill his Uncle and Father be dead: And it was reſol⸗⸗ 46 
ved by Coke, Doderidge and Houghton, that the Don bozn (hall ”*<*** 
have it pzeſently; and that his intention in the ill was, that 
his two Dons Thomas and Laurence ſhould not have it if they 
had a Son; and his care was fo2 his Gꝛandchildren, what 
Gould become of them, rather then fo2 his own Children. 
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Fowks verſus Child. 


92909 Jectione firmæ againſt William Child: Atter ver- 

dict, it was moved in arreſt of Judgment, that 

> the Diſtringas was Inter Fowks & lohan. 

. Child;and upon examination it appeared that 

the UUrit was ſo; But the pannell annex ed 

— ZZ was entituled, Nomina juratorum inter Rich. 

e Fowks & Willielmum Child, and the Jurozs 

were the ſame perſons who were returned up- 

on the Ven. fac. And the truth was, that there were two Recoꝛds 

of Niſi prius, and two Diſtringaſſes, the one betwixt Rich, Fowks 

and William Child, and the other betwixt Rich. Fowks and Iohn 

Child; And by the Sheriffs miſpziſion that Pannell which was 

betwirt Rich, Fowks and William Child, was annered to the 

Urit of Diſtringas betwixt Rich, Fowks and Iohn Child And this 

onely was tryed,and not the other Illue : The queſtion was, whe⸗ 

ther it might be amended oꝛ ayded by the Statute of 7:ofaztes: 

And it was reſolved that it was ayded by the ſaid Dtatute; And 

it is as it there had not been any Wit at all, UWherefoze it was 
adjudged foz the Plaintiff. 


George Therne werſ#s Iohn Fuller, Mich. 12 Iac .rot. 


PF Rcor in an Aſſumpſit, Whereas Tho. Fuller the Defendants 
B2other, was endebted unto him 32 1, which being not paid, 
he {02 the recovery of the ſaid Debt, extra curiam Domini Regis ad 
placita coram ipſo Rege tenend.aſſignat,pzocured an Alias capias to a 
reſt him, returnable quinden Hillarij to anſwer him in placito pre- 
dicto, And 5ᷣ he delivered Mrit to the Sheriſt ol Buck. who by 
bertue therof, 24 Ianu. the [ame year arreſted him. That the De⸗ 
fendant poſtea, ſcilicet 12 Apr. 12 lac. in conſideration that the 
Plgintiff at the Defendants requeſt ad tunc & ibidem would aſ- 
ſent, and be contented to Deſiſt from further pꝛoletution of the laid 


ſuit againſt the laid Thomas Fuller ſo begun, and would — 
unto 


— — — 
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unto him his coſts, the ſaid Iohn Fuller aſſumed to pay that ſum Sz. 
at the Feaſt of Daint Michael, oz then to give him ſecuri⸗ 
ty to pay the ſaid Debt unto him at the end ol ſix moneths; And . 
alledgeth in facto, that he did fozdear to peoſecute, and that he | 
had not paid it, noꝛ given him any ſecurity : After verdict, and 
udgment given koꝛ the Plaintiſt, and now Errozs bzought,The 
rlt Erroꝛ aſſigned, was, becauſe he doth not alledge how and 
in what manner he became endebted : Sed non allocatur; Foz al- 
though it be true (as all the Juſtices here agred) that an Aſ- 3 
ſumpſit lies not upon a generall allegation agaiuſt the partv, 
quod indebitatus aſſumpſit, without chewing how he was endebt⸗ 
ed, viz. fo2 Mare fold, oz money lent, oꝛ ſuch god cauſe: Pet foꝛ 
as much as the Debt is here collaterally due by another, and 
the conlideration is the ſtaying ofthe ſuit after the arreſt, it is #-v-1 
god enough, The ſecond Erroz becauſe it is alledged, that he 47: 
proſecutus fuir extra curiam Domini Regis ad placita &c, UUhere pF ee 
(as was alledged) there was not any ſuch Court by that Addi⸗ 4,6 246: 
tion; But it ought to have bern extra curiam Domini Regis coram 
ipſo Rege tentend;F02 the other addition is onely foz the Judges 2-40: = ι 
of the Court, that they are aſſigned xc. Sed non allocatur; Foz it 
is all one in ſutſtance, Thirdly, berauſe the conſideration, 
quod aſſenſit & contentus fuit to fozbeare to pꝛoſetute, is no ſuſti⸗ 
cient con(ideration; foz he may fozbeare one day and pꝛoſecute a- Fa 
gain the day following: Sed non allocatur; Fo2 it is a promiſe foz #4 * *" ws 1 
an abſolute fozbearance of the pꝛoſecution; kot that is implyed, f 693; 
Fourthly, That the pꝛomiſe is in April, and the arreſt being in 
lanuary befoꝛe, it doth not appear that the Urit was returned, 
no2 that it was continued, no2 what became of it, oz that it had 
any Eſſence, and it cannot be ſaid to be a ſuit commenced: 
Sed non allocatur; Foz being alledged, that the UUIrit was ſued 
out, and that he was thereupon arreſted, it is a ſufficient com- 
mencing thereof, the ſtaying of which is a ſuſticient ground foꝛ 
this Action. Uherefoze notwithſtanding theſe Erroꝛs alligned 
upon the firlk motion of them, the Judgment was affirmed, | : 


Ralph Smead verſus Badley, Paſch. 14 Iac. rot. 


A Ction upon the Caſe, fo ſlandering his Titlezand declares, (3) 
Whereas William Smead his og was ſeiſed in Fee of 

the Mannoꝛ of Cole · Norton, and dyed ſeifed, without Ilue, 
which deſcended unto him as Bꝛother and Deir; and that he 
entred, and had a purpoſe and intent to afſure part upon is 
Don koꝛ his advancement, and to make Leaſes of part: that the 
Defendant, to fruſtrate his intent, uſed theſe wos, Thar che 
Plaintiff hath no more right to theMannor of Cole-Norton then a 
ſtranger;By reaſon of which ſp#ches he could not make any Leaſe 
02 other aſſurance fox his Don. The Defendant pleaded Nor 
guilty; Ind it was found againſt him, and moved .. — 
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Judgment, that this Declaration was not god, becauſe he 
doth not ſhew any ſufficient cauſe of loſe; fo2 it is not Gewn, 
eo: Ai. 


* 


that he was not in communication to makeLeaſes oz aſſurances 
fo2 his Son / but onely that he had an intent, which may be 
ſecret, and not known to any; And foꝛ that cauſe the Court held 
it to be ill, and Judgment was given foꝛ the Defendaut , not- 
withltanding the Pꝛelidents iu the new book of Entries, fol. 55. 


Whitchcot verſus Fox. 
Eple vin; Upon a Demurrer, the Cale was ſuch; George Fox 


Leſſee toz 99 years by Jndenture, rendring Rent, Cove- 
nants by the ſame Jndenture, That he will not alien no2 


: aſſign his Term o2 any part thereof to any other, but to his wife 


during her life, and the reſidue of the Term to his Childzen, oz 
one of his youngeſt Bzethꝛen, upon pain of fozfeiture of his 


.. Leaſe : The Leſſ having a wife aſſignes his Term to Edward 


Fox his Brother, who aſſigned it to Thomas Hopton; Hopton en- 
ters & makes Lucy his wife his Executrix; who after payed the 
Rent to the (aid Leſſo2 as Executrix to her Husband Allignee of 
of the ſaid George Fox, who accepted thereof, and afterwards 
entred fo the fozfeiture : And if his Entry were congeable was 
the queſtion. Firſt it was doubted, whether this Covenant 
that he (hall not alien ac. under pain of fozfeiture, being onely 


92: by the Leſſe, and not by proviſo , be acondition to defeat the E- 


{tate ; Ind it was reſolved (without hearing arguments) that it 
was; Foz being by Jndenture, they are the woꝛds of both par- 
ties, and are ſuſficient to determine the Leaſe. Plowd. 142 3 Ed. 
6,Decondly,whether this Alienation to the Bꝛother in the life of 
the Feme, and this alienation by the Bꝛother to Hopton, be a 
bzeachof the condition ; Ind Quoad the firſt point, Jt was object- 
ted, that the Baron might not alien to the Feme; Therefoze the 
condition in that point is void, and thereby liberty is given to ali⸗ 


o en to his Bꝛother; and when ye hath aliened to his Bꝛother, the 


tondition is diſpenſed with, and the Bꝛother may allen to whom 


he pleaſe: And of that opinion was all the Court, quoad the 
ſecond part of that queſtion, but foꝛ the firſt part they doubted. 
Thirdly, admitting it to be a bꝛeach of the condition, whether 
this acceptance of the Kent by the hand of the Executrix of the 
Aſſignee ſhall bar him of his Entry, becauſe it is not alledged 
that he had notice of the aſſignment at the time of the accept- 
ance; But that he Sciens that (he was Executrix of the Aſſignee, 
accepted of that Rent: And Sciens is not traverſable,but he ought 
to have alledged by matter in fact, that he had notice, which 
might have been traverſed ; But all the Court held, that this 
acceptance (hall bar him ot his Entry; foz where the rent is ac- 


/ cepted by his own hands, it ſhall be intended that he had notice 


Ge was to pay it, and the allegation by way of Sciens is ſuffi- 


tient; and it he had not notice, the leſſo2 ought to Chew it on = 
part ; 
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part: Wherefoze it was adjudged actoꝛdingly fo2 thePlaintif, 
Loyd verſus Cook. 


E Rrorin the Erchequer Chamber, of 22 given in the (5) 

Kings Bench, in an Action, fo2 thele wozds, Thou art a ,. Ke. A 
Witch, and that I will prove; I have ſeen thy Imps or Spirits in the 
night, and thou didſt unbewitch my Child: Judgment being given 
that theſe words were actionable , it was now aſſigned foz ft. es boo 
Erroꝛ, that it lies not: And of that opinion were all the Juſtices 4 49 
and Barons; Foz to ſay, thou art a Witch, hath ben ottentimes . 3 
adjudged not to be actionable; And the addition, 1 have ſeen thy 4 0 
Imps or ſpitits, is but matter of fancy, and not triable whether it 
be true, and therefozeno cauſe of lander ; UWherefoze the Judg- 
ment was reverſed. 


Sir Iohn Bret verſus Iohn Cumberland, Executor of William 
Cumberland, Trin. 13 Iac. rot. 1500. 


Ovenant : Fo2 that Queen Eliz. by her Patent let an houſe to (6) 

the ſaid William Cumberland, wherein were theſe words; K $19 
and the ſaid Leſſee his Executoꝛs and aſſignes reparabunt domum 
prædictam, & (hall leave the ſaid houſe ſo repaired,#c.The Quien 
afterwards granted the Neverſion to the Plaintiff, and to his 
Feme, d to the Heir of the 3 in Fee ; And foz not repairing the 
Plaintiff bzings Action of Covenant: Upon this declaration the 
Defendant demurred ; Firlt;zbecauſe the Action was bought by 
the Baron ſole, where by his own chewing the Feme hath an eſtate 
therein as well as the Baron. Decondly, becauſe they be not the 
woꝛds of Covenant of the Leſſee, no2 is it the Ded of the Leſſee ; 
But the Court without argument reſolved fo2 the Plaintiff; Foz 
the Action being perſonal,* damages only to be recovered the 34- f 
ron may have the Action ſolely, oꝛ ſoyn the Feme with him, ik they ( £® oy 
pleaſe.Thirdly,they held, that theſe woꝛds in the Queens Patent u 
amount to a covenant on the part of the Leſſe; And he accepting f , 
the Leaſe is bound by that covenant ; Uherefoze it was ad- pt age 
judged fo2 the Plaintiff, 


Tydcot verſus Weſtcomb. 
A Venire facias was awarded from T. and not de vicineto de T, (7) 


And foꝛ this cauſe an exteption taken, and reſolved to be ill, poſt : 493 
and not amendable, 


Berry verſus Penring. 


Ebt upon an Obligation ; The condition was, to ſtand to 
Due Irbitrement and oꝛder of four ſuch perſons, =” De 440: 
their 


— 
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2. MN 590 made a feoffement of them to Thomas Walter, Habendum to = 
an 


their names, of all Actions, #c. So as the ſame award be made 
and delivered up in writing under the hands and ſeals of the 
four oꝛ any thee ot them: The Defendant pleaded, nullum fece- 
runt arbitrium : The Plaintiff chews, that thꝛæ of them made an 
arbitrement under their hands and ſeals, and chews what, 
and aſſigns foz bꝛeach, the not paying of a certain ſumme of 
money, which they arbitrated to be paid: Uhereupon the De- 
fendant demurred,pzetending this arbitrement to be void,becauſe 
it was not made by all the four Arbitatozs ; Foz the Arbitra- 
tive authoaty is given to them all four, and not unto thze of 
them ; Ind the woꝛds, ſo as the ſame be made and delivered under 
the hands and ſeales of them or any three of them, Doth not alter 
the authoꝛity, but that they all ought to make it; noz is it god 
if it be under the Seals of thz of them. And to that opinion at 
the firſt the Court inclined ;But after ſeveral arguments at the 
Bar, they all ſeriatim delivered their opinions, that the Arbitre- 
ment was god; Foz every part of the condition being weighed, 
the intent appears, that it Gould be ſufficient if thꝛœ of them 
made it: And although the woꝛds at the firſt are to them four 
joyntly, vet that is ſuſticiently diſjoyned afterward by the wozds, 
ſo as the ſame be made and delivered by any three of them; which 
expound, that the ſubmiſſion is to be the Act of four oꝛ thꝛæ of 

them; and an authozity may be well divided, but an intereſt 
camot ; And they much relied upon a fozmer Judgment in this 
Court, betwixt Sallows and Carling: TWhereupon it was ad- 
judged foꝛ the Plaintiff. But afterwards a Urit of Error was 
bought upon this Judgment in the Exchequer Chamber, and 
the Erroꝛ aſſigned in matter of Law, foz the cauſe befoze men⸗ 
tioned ; But all the Juſtices and Barons agreed, that the Ar- 
bitrement was god enough; Foz the ſo as explains ſufficiently 
the ſubmiſſion to all oz to the of them, aud that diſjoyns all 
the authoꝛity. Another Exception was taken to the Arbitrement, 
that it was not final; Fo2 they arbitrate that all Suits and 
Actions all ceaſe, and all matters all be determined, except 
concerning ſuch a Bond, which was awarded to ſtand in his 
force ; ſo it was objected, that they had not made an end of all 
matters, and therefoze the Arbitrement not god. But all the 
Juſtices andBarons held tt tobe well enough ; Foz they made 
an award concerning that, viz. that it Gould ſtand in fozce, and 
Could be ſatisfied, which is a ſufficient declaration of their 
purpole concerning all controverſies ; And no diſclaimer to 
meddle with any: TUherefoze the Judgment was affirmed, 


Cooper verſus Franklin and Walter, Trin. 12 Jac. rot, 941. 


E. ectione firmæ: Upon a ſpecial verdict foꝛ Lands in Phelphan : 
_- The Caſe was; J. W. was ſeiſed ot thoſe Lands in Fa, and 
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and his Yeirs of his body, to the uſe of him and his Heirs and 

= us fo ever. Whether Thomas Walter had an Eſtate in Fa 

Tail onely, 02 a Fee determinable upon the Eſtate Tail, was the 
queſtion.Firſt, whether an Uſe may be limited upon an Eſtate Tail 

at the Common Law ʒoꝛ at this day after the Statute ot 27 H.8. | 
of ules. Decondly, whether this limitation of uſes to him and 24: 
his Heirs, chall not be intendedthe ſame uſes, being to the Feotta 
himſelf and to the ſame Heirs, as it is in the Habendum: Quzre, - 
quia non adjudicatur : But the opimon of the Court upon the ar- 
gument, inclined, that he was Tenant in Tail, andthe limi⸗ 
tation of the uſe out of the Tail is void as well after the Sta⸗ 
tute as befoze ; Foz the Dtatute never intended to execute any * 
uſe, but that which may be lawfully compelled to be executed 4 2 0 
beioze the Statute: But this cannot be of an Eſtate Tail; = es 
toꝛ the Chancery could not compell him at the Common Law 

to execute the Eſtate ; And ſo the Dtatute doth not execute it at 

this day. Vid. 27 H. 8. 2. 24 H. 8. 62. Feoffments all uſes 41 Co. 

lib, 2 fol. 78 in the Loꝛd Cromwells Caſe; Ec adjournatur. 


Hariſon verſus Huckfly, Wymer & alios Hill. 12 Iac, rot. 


Qcire facias againlithem as Manucaptozs foz Will, Huckſly, (10) 
who was condemed in Debt and in Execution, and bzought K 33 
a UUrtit of Error, wherein the Defendants were Manucaptoꝛs, 
that he ſhould p2olecute the UUrit of Error cum effectuz if 
the Judgment were affirmed, that they ſhould ſatigfie the Debt, 
if the ſaid Will. Huckſly did not ſatistie: The Judgment being 
affirmed, and Scire fac. bzought againſt the Manucaptoꝛs, they 

leaded a releaſe made to the pꝛincipall, and Baile of all Debts, 

udgments, and Executions betwixt and after the firſt Judg- 
ment, and the Mrit ot Erroz bzought, and Baile entred, and 
befoze aftrmance of the Judgment: Ind whether that were a 
bar in this ſuit was demurred; And it was objected, that the wha: 402: 
Puncipall being bayled, he can never be in Execution again 
fo: that Debt lo the releaſe to him cannot be god : And to the 
Baile it cannot be god; Foz befoze the Judgment affirmed 
there is not any cauſe of Action againſt them: Ind theretoze it 
was compared to Hoe and Marſhals Caſe, Co. 5. tol. 70, where 1 
a Releaſe to one who was Bail in the Kings Bench before the 48 471 
Judgment, was adjudged void; for then at the time of releaſe 
there was not any juſt canſe of Action, no2 was there any du⸗ 
ty due by the Bayle, untill the Paincipall is condemned, and 
made default of payment. But in that caſe, the opinion of the 
Court was againſt the Plaintiff ; Foz the pꝛincipall party, not- 
withſtanding he be out of pꝛiſon, yet may well ſatishe the con- 
demnation, and the Surety is not lyable to ſatisfie, but in his — 
default of payment; and therefoze a releaſe unto him is god e- 4 577 
nough : Allo as the caſe is, it is a god releaſe to the Baile; Fo2 e. 
the lumm which they are to 77 is certain by the firſt Judg- poſt | 
ment; 


— —_—  — - — 
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ment, and therefoze not like to Hoes Caſe : And fozaſmuch as 
they are liable to ſatisfie it, the releaſe to them is god: Uhere- 
foe, dc. Sed adjournatur, 


Auſten verſus Richard Monk and Samuel Chew, Paſch, 
14 Jac. rot. 544. 


Cire facias upon à recogniſance of 400 l. the condition where⸗ 
8 of was; Whereas the Plaintift had recovered againlt Tho, 
Down in Debt 200 l. and 31. 14 fl. fo; colts ; Ind the ſaid Tho. 
Down had thereupon bꝛought a Urit of Error, that if he pzoſe- 
cuted it with effect, oꝛ it it wece alfirmed, and that the reconuſee 
paid the condemnation with the coſts which Gould be adjudged 
to2 the delay ol Execution; That then, c. The Defendant plea- 
ded, that ſuch a day atter the recognuſance , the ſatd Thomas 
Brown betoze the Judgment affirmed, rendzed himfelf to the 
Marchalſey to be chargeable foz the Execution, and to diſcharge 
his ſureties, and there yet remaines ; And it was thereupon de- 
murred, and without argument adjudged fo2 the Plaintiff, that 
it is not any plea ; Foz this manucaption is not to render his 
body, but to pay the Debt adjudged, which is grounded upon 
the Dtatute of 3 Jac. cap. 8. That foꝛ the avoiding delayes in 
Executions the party who ſueth a UUrit of Error in Debt, (hall 
pay the Debt, oz find Dureties to pay the Debt; otherwiſe 
there (hall not be any ſtay of Execution: Uherefoze it is not 
ſuffcient to render the body, but he ought to pay the Debt, oz his 
Dureties fo2 him; and not to let him to baile, and to render 


himſelf when he will. 
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Froſel verſus Welſh, Hil, 13 Jac. rot. 854, 


Jectione firmæ; Foz Lands in Manſel, of a Leaſe by Henry (1) 
FE Herring: Upon Not guilty, a ſpetial verdict was found, 2c: de 
that the Land in queſtion was Copyhold Land, parcel of 
the Mannoꝛ of Manſel, demiſable in Fee ; That the cuſtome of 
the Mannoꝛ is, that a Copyholder in Fe may ſurrender out 
of Court into the hands of two other Copyholders of the ſaid 

Mannoz to the ule of another in Fe, which ought to be pzeſented 
at the next Court foꝛ that Mannoz, otherwiſe it Gall be void; 
That Thomas Herring, Father of the Leſſoz, whole heir he is, 
was Copyholder in Fe of that Land, and ſurrendzed out of 
Court into the hands of H. B. and W. J. two Copyholders of the 

Mannoz to the uſe ot Robert Whittington in Fee ; That the ſaid 
R. W. entred and payed the Rent to the Lozd; that the ſaid Th. 

Herring who ſurrendꝛed, died; and that the ſatd H. B. and W. I. 

who took the ſurrender are dead, and that no Court was 

held there during that time; That the Leſloz being heir to him 

who made the ſurrender, entred, and let tothe Plaintiff; ind 
the Defendant by the command of the ſaid R. W. to whoſe uſe 

the ſurrender was made, ouſted him : Et fi ſuper totam materiam, 

&c. And upon this verdict, after argument at the Bar, all the 

Court delivered their opimon, that the Plaintiff Gould recover; 

Foz they yeld, that by the ſurrender into the hands of two Te- 

nants, nothing paſſed untill it was preſented in Court, and that (: 42: 203; 

in the interim the intereſt remained to him who made the lur⸗ 3 . 349 
render, which intereſt deſcended to the heir who is Leſſoz to the . S 
Plaintiff, and that he well might enter and make that Leaſe, 
(being but foꝛ a year ) without the Loꝛds licenſe, o2 without 
chewing any ſpecial cuſtome: And the acceptance of the Rent by e 101 
the hands of Ce/ty q »{c, gives not any intereſt unto him, untill 

this ſurrender be pꝛeſented in Court; Foz the cuſtome is ftrict, 

which ought to be obſerved : But they held, that it was not of | 
neceſſity, that the parties who tok the ſurrender ſhould pꝛe⸗ awls: 1 
ſent it; And although they be dead, and the party who made / - { 5 2** + 
if is dead; yet (as the cuſtome is found) ik it be pzeſented by . 4 
any other Copyholder when the next Court is held, it is well e⸗ 
nougtʒ and he may thereupon be well admitted. Vid. Co. 4. fol. 29. 
Buntings Caſe ſo reſolved, whereby it appears where Ceſty q' «(e 
Gail be made to pꝛocure a _ 8 be held fo2 his own advan- 
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man and Elliot in Hill. 7 Jac. rot. 230 Dorſet, And the — 
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tage: Wherefoze foꝛalmuch as that no Court hath ben here 
held, the intereſt remains in the heir, and his Leaſe is god; 
And thereupon adjudged fo2 the Plaintiff, 


Rice verſus Regem. 


Rror of a Judgment given at the Seſſions of the Peace at 
E Worceſter, upon an Endictment of Common Barretry , 
where the party was endicted foꝛ a Common Barretoz, and at 
the ſame Seſſions arraigned thereupon, and traverſeth it: And a 
Venire tacias awarded immediately to try it ; and he was con- 
victed, and inſtantly fined 40 l. and foꝛthwith committed to pꝛi⸗ 
ſon, untill he ſatistied it: Aud the Cadictment and pzocedings 
were remor ed by Cerciorare, and the party removed by Habeas 
corpus, who would hare diſcharged himſelf by erceptions to 
the Endiament: But it was relolved, that he could not, becauſe 
Judgment being given thereupon, he cannot diſcharge it, unleſs 
he bangs a Urit of Error: UWhereupon he bzought this Urit, 
and aſſigned foz Erroz, that this triall and awarding a Ven. 
fac, the ſame Seſſions he was endicted and pleaded, could not 
be god; Fo2 it ought to have been made returnable at the next 
Seſſions, and not to be made returnable the next day, Vid. 22 
Ed. 4: Corone 44. Sed non allocatur; Foz the party being preſent 
may be tried as well the ſame day as at another time, and ſo 1s 
the common experience: And they conceived, that pꝛeſently after 
conviction, they may impole a Fine, and commit to puſon until 
the Fine be paid, which is the Execution fo2 the King. 


Berisford verſus Woodroff, Executor of Will, Woocroff, Trin. 
14 Jac. rot. 502. 


42 : Uhereas the Teſtatoꝛ pꝛomiled the Plaintiff, in 
conſideration he would marry his Couſin at his re- 
queſt to give unto him 20 1, alledgeth in facto that ſuch a day 
he married the Teſtatols ſaid kinſwoman; yet neither the Te- 
ſtatoꝛ no2 Defendant, although he had 67s, had paid ac. After 
verdict, upon Non aſſumpſit pleaded, it was moved, that theAction 
lay not: Firſt, becauſe it is not alledged that he married her at 
the Teſtatoꝛs requeſt: Sed non allocatur; Fo2 he alledging that 
he married her, it is intended to be at the Teſtatozs requeſt. 
Secondly, becauſe this Aſſumpſit is not foꝛ Debt, but upon a col⸗ 
laterall pꝛomiſe, and therefoꝛe this Action lies not againſt an 
Erecuto2; and in this point it differs from Pincheons Caſe, Co. 
lib. 9. fol. 66. That an Executoꝛ ſhall be charged in an Aſſump- 
ſir foꝛ Debt; But here being meerly collaterall, it lies not: Ind 
to that purpoſe two Pꝛeſidents were cited; the one betwirt San- 
ders and Eſtabie, Trin. 13 Iac. rot. 932. The other betwixt Her- 


off, 
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was, in conſideration that the Plaintiff Gould _ his 
Daughter, Eliot pꝛemiſed 60 l. and 10 quarters of Barley in 
Marriage with her; Ind foꝛ non pay ment of the Barley the 

Action was bꝛought againlt the Executoz, alledging that he 

married and gave notice. The Defendant pleaded non Aſlump- 

ſic; and Judgment ag ainſt him, and Erroꝛ thereof bzought,And Fe 
deraule it was an Aſluwplic collaterall, all the Juſtices and þ-{- 33 
Barons held that the Action lay not; as Hoxnell Clerk of the 

Erro2s certified, but no Judgment was entered. The other 
Peeſident detwirt Sanders and Eltabie was in an Aſſumpſit a- 2 417 
gainſt an Executoꝛ upon a pꝛomiſe of the Teſtatoꝛ, That the 

Plaintiff ould have as much it he would-marry his Daughter 965 
as any of his Childzen had at the time of his death; and avergſ g 
that ſuch a Child had ſo much : And after verdict, upon non Al 

ſumpſir, Judgment was given koꝛ the Plaintiff,and Erroz there- 

of bꝛought in the Exchequer Chamber, but no Judgment there- 

in, becauſe the party dyed, And Hill, 7 Iac. rot. 791. betwirt 

Brinſley and Taylor adjudged acco2dingly, Vid. 14. E. 4 6,15 Ed. 

4 32. 17 Ed. 4.5.45 Ed. 3 24. 31 Ed. 3. Debt. 8 22. Aſſiſe pla. 70. 

Fitz. Nat. Bre. 44. 56 Ed. 120. Another matter was moved in 

the p2incipall Caſe ; becauſe it is not alledged that notice was la: $7: 4757 
given to the Teſtatoꝛ 02 Defendant of this Marriage, and then — 1 

he cannot pay it at the Marriage day; and no Damages ought ©*** * 

to be given therekoꝛe: But this point was over-ruled by reaſon 

of a Preſident chewn of a Judgment in this Court, Trin. 44. E- (3, +. 45%: 
liz. rot. 238, betwixt Hodges and Warley upon an Aſlumpſic to- PF 
pay ſucha ſumm at the Marriage ⁊c. and no time alledgedd 

And it was adjudged foꝛ the Plaintiff,” and affirmed in a Urit 

of Error. Note, that in the principall . Caſe a Writ of Error was 

brought npon this Iudgment, And the Indgment was affirmed, 


Symonds werſus Burlow, Trin. 1 3 Jac, rot. 549. 


Reſpaſs, ſur Iſſault, Battery, and Wounding : The De- (4) Oat 
fendant quoad the wounding pleads Not guilty; Quoad re- Ne - SH 
ſiduum juſtifies fo2 an Harior foꝛ certain Lands parcell of the 
Mannoꝛ of Stanſted Hall in VVindham. The Jſſue was whether 
parcell ; The ven, tac. was awarded de vicineto manerij de Stan- 
ſted Hall in V Vindham,and tryed, à Judgment given, a Erroz foz aus: 32 Of 
that cauſe aſligned; And held to be no Erroꝛ, Foz the Jſue being F. 
whether parcell of the Mannoꝛ, the ven. fac. is moſt pꝛoperiy⸗- 
awarded of the Mannoꝛ, which hath by intendment the belt 
knowledge thereof. Ind the Boks 6 H. 7 3. 11 . 7 22. were 
cited againſt this. But it was ſaid, that was not in the Nega- 
tive; And where Treſpaſs is alledged to be in the Mannoz, 
upon Not guilty pleaded, the Ven. fac. call be de vicineto Ma- 
nerii, So mo2e pꝛoperly here: Uherefoze the Judgment was 
affirmed by the opinion ok the thre Jultices Abſente Coke. 


Termino 
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Talkarn verſus Wrigg, Trin. 14 Iac. rot, 1304. 


ſſumpſit: Mhereas the Defendant, in conſideration the 
A Plaintiff would pay to him ſuch a ſumm,pzomiled to take 
his Don to be his Apprentice foz2 leven years in ſuch a 
Trade, to inſtruc him inthe ſaid Trade, to ind him meat, dank 
and apparell durante termino prædicto; And aſſignes fot bzeach, 
that he did not find him meat, dꝛink and apparell, ec. and never 
avers that he put him as Apprentice, noz that the other accept- 
ed him: And after Non aſſumpſic pleaded, and found foz the 
Plaintiff; this matter was moved in arreſt of Judgment, 
that the Declaration was not god, and ſo held all the Court, 
Foz he ought to chew that he was his Appzentice, otherwiſe he 
is not to find him meat and dꝛink: And althoughit was alledged, 
that it chall be intended, foz as much as the bꝛeach is aſſigned 
in not finding meat and dꝛink durante termino Apprenticii, which 
©  Gews that he was Apprentice, the Defendant admitting it by 
pleading Non aſſumpſit; yet all the Court held, that in regard 
he had not ſufficiently entitled himſelfe to the Action, although 
the Defendant hath pleaded Non aſſumpſit, and it is found a⸗ 
gainſt him, yet the Plaintiff ought not to have Judgment: 
Uherefoze it was adjudged fo2 the Defendant, 


Lewis verſus V Valter, Trin. 14 Iac. rot. 39. 


& Cn fo2 theſe woꝛds, 12 Decem, 13 Iac. Iohn Piers did ſay, 
that Iohn Lewis (innuendo the Plaintiff) did ſay that there is 
no Prince in England; ubi revera Iohn Piers never ſpake any ſuch 
woꝛds, but that they were maliciouſly ſpoken; And avers, that 
the King and his now Pꝛince Charles, were then in Eng- 
land: After verdict, upon Not guilty pleaded, and found foz the 
Plaintiff, it was moved in arreſt of Judgment, that theſe 
woꝛds were not Actionable; Firſt, becauſe they are but the re⸗ 
poꝛt of the ſpeech of another, and not of his own ſpeech.Decondly, 
becauſe he doth not ew when the Plaintiff uſed ſuch wozds 
fo2 it may be inthe time when the Pꝛince was not in England, 02 
in the time of the reign of Q. Eliz. and then it had not been any 
offence. Thirdly, That the woꝛds themſelves be not actionable 
whenloever ſpoken, And fo2 the firft point, Pzeſidents were ape 
pot 
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pointed to be ſearched where from the repoꝛt of the ſpeechof ano⸗ 
ther who never ſpake ſuch wozd,an Action would lie; And a pꝛe⸗ 
ſident was chewn, Hill. 4 lac. ror. 1159. betwirt the Lady Mori- ae 
ſon and Carr, Action, foz that he ſaid , Arſcot had repazted he 

had uſe of her body, ubi revera he never ſpake any ſuch wozds ; It 

was adjudged foz thePlaintiff,and afftumedin a Uirit of Error: : 
Uherefoze the Court was ſatisfied in this point, that the re- 22 U 
poꝛt of the ſpeech of another who never uſed ſuch woꝛds is char⸗ 

geable : But foz the other points, they would adviſe, per quæ 


adjournatur ; Reſiduum poſtea. 413* 
M Montague was made Chief Iuſtice of the Kings Bench, in the 
place of Sir Edward Coke the late Chief luſtice, who being in 
the Kings diſpleaſure, was removed from his place by a Writ from . 3-4: 
the King reciting, that whereas he had appointed him by Writ to 
that place, that he had now amoved him, and appointed him to deſiſt 
from the further executing thereof; And now this day Egerton Lord 
Chancellor came into the Kings Bench, and Sir Henry Montague dne 
of the Kings Serjeants, being accompanied with Serjeant Hutton and 
Serjeant Francis Moore came to the middle of the Bar, and then the ee 94.6: 7: 
Lord Chancellor delivered unto him the Kings pleaſure ro make 
choice of him to that place; And after Serjeant Montague had made 
his anſwer, and returned thanks, and teſtified his endeavour for the ** 8. 
well executing of the ſaid place, he was brought into the Bar, and 
there took his oath : And after the Writ read, the Lord Chancellor 
delivered it unto him, and he was placed in the Chief Juſtices ſeat. 


Emorandum, that upon 18 Novemb, this Term Sir Henry (3) 


Sir John Sydenham verſus Man, Mich. 13 Jac. rot, 343. 


A Ction upon the Caſe foz theſe woꝛds; If Sir John Sydenham (3) 
might have his will, he would kill all the true ſubjects of Exg- 1: R. 

land, and the King too; and he is a maintainer of Papiſtry and rebel - . N = 

lious perſons:The Defendant pleaded, that he ſpake other wozds, o 

abſque hoc, that he ſpake thoſe ; The Jury finds; that he ſpake 

theſe wozds, I think in my conſcience, it Sir Fohn Sydenham, &c. 

And found all the other wozds verbatim, and conclude, Si 4 


totam iam, he ſpake the woꝛds forma qua the Plaintiff 
clared, and by the Plaintiff to his damage of 160 Marks; 
cared Wy end fo th Plaine And upon this verdict Judg⸗ 
ment was pꝛayed foꝛ the 8 And Montague Chief Juſtice; 
Croke and Doderidge held, that this verdict is found foz the 

Plaintiff ; Foz when they find that the Defendant ſpake all 5 
thoſe woꝛds in the declaration, and thefe woꝛds moze, I think in ur wa 
my conſcience, &c. which be not woꝛds of extenuation noz al⸗ 2 » 56. 
teration of the ſenfe of the other wozds, but rather infozceth 
them; Foz that Chews that he thought it, and thought it in by 


conſcience, which is a corrupt conſcience; Ind the woꝛds by q = 
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. bes. 


ſelves as they are in the declaration, will clearly maintain an 
Action; And the addition of theſe woꝛds will not detract from 
them, but infozce them ; and there is no cauſe to ſtay the Plain⸗ 
tits Judgment; Fo2 although he declares of moze woꝛds then 
he ſpake, yet he declaring truly that he ſpake thoſe wozds , up- 
on the evidence it appears, that he ſpake thoſe wozds which 
are actionable ; And the words added, diminiſh not, noz 
are analteration of the ſenſe of the wo2ds whereof he declares ; 
UWherefoze although p Jfſue be ſpecially found, yet the Plaintiff 
ſhall have Judgment; As in Sir John Bridges Caſe, 6 Ed. 6. Dy. 
75. But Houghton doubted thereof, becauſe the verdict find oth:r 
woꝛds in part then the Plaintiff declares ; But he agreed that 
thoſe woꝛds which are added do not extenuate thoſe in the de⸗ 
claration;Ind if he had declared of them, the Action clearly had 
lain to2 all the wozds together: But the verdict finding them 
to be ſpoken in another manner ihen he declares, although they 
be not ſo poſitive as they are in the Declaration, yet they be 
variant from the woꝛds in the declaration, and therefoze al- 
though it be found, The Plaintiff ought not to have Judgment. 
But all the other Juſtices were againft him; UWherefoze it 
was adjudged fo2 the Plaintiff, Note, in Mich. 16 Fac. a Writ 
of Error was brought upon this Judgment, and the matter in Law 
aſſigned for Error; Firſt, that theſe words be not actionable. Se- 
condly, that the words found by the verdict do vary from the de- 
claration, and being ſpecially traverſed, it is found for the Defendant. 
And of that opinion were Hobert Chief Iuſtice of the Common 
Bench, Winch and Denham, that theſe words found in the verdict, 
vary from the declaration ; For although they be ſlanderous, for 
which an Action well hes, if he had declared accordingly, yet they 
be not here ſo poſitively ſpoken, as it is mentioned in the declaration. 
But Tanfield Chief Baron, Warberton, Bromley and Hutton, è contra; 
that the words found in the verdict, are the ſame words in ſubſtance 
as they are in the declaration; And that I ſpake 4s I think : Where- 
fore the Iudgment was affirmed. 


Dymmocks Caſe in the Court of Wards. 


Pon an Office after the death of Dir Henry Dymmock, 

fo: the Manno2 of D. in Ordington in the Count f War- 
wick 3 It was thereby found, that the ſaid Mannoz bFJnden- 
ture 13 Iuly 13 Tac. was bargained and ſold to Dir Henry Dym- 
mock and his heirs foꝛ 3000 l. That upon 4 Octob. 13 Tac. he 
died, and that upon 30 Octob. 13 Iac. this Ded was entolled, 
and that his Couſin and heir, who was married to Sir Walter 
Earl, was of the full age of 21 years at the time of his death; 
And that the Mannoꝛ is held by Service of Knighthod in capite: 
Ind whether his heir ſhall ſue livery, oꝛ Gall be in quaſi by de⸗ 
ſcent, and not marly by deſcent, aud in nature of a purchaloz, 


—— — 
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that he Could be in by Deſcent, and chould ſue Livery: 


becauſe the Uſe never velted in the Anceſtoz, Vid. Coke r. 
fol. 69, Woods Caſe cited in Shelleys Caſe ; Mherefoze 
the Juſtices here would adviſe, and did not give any rcſolu- 
tion therein. 


Sir John Cutts verſus Benner, 


tion bꝛought by an Adminiſtratoz foꝛ Debt reſerved 


upon a Leaſe fo2 years by the Inteſtate; and foz 
Rent arrear in his time, the Action was bought; And he 
ſhews how Adminiftration was committed by the Arch⸗ 
biſhop ; But he doth not lay, quod profert hic in curia lite- 
ras Adminiſtrationis, (The Defendant pleaded > aud found 
koz the Plaintiff; And it was now moved in arxeſt of 
Judgment, that the not chewing of the Letters of Ad⸗ 
mniltration was matter of lirbltance , which made the 
Declaration vicious , and not atded by the Dtatutes of 
18 Eliz, 02 32 H. 8, by the Werdics ; Foz that enables 
the Plaintiff to his Action, and the omiſſion thereok takes 
from the Defendant the Advautage which he mig 
have by demanding 0e thereof ; And although it were al- 
ledged, that the Defendant might plead Non debec, (awd 
paſs over the advantage , by demanding oyer thereof, and 
he could not have ohe of them in another — there- 
fore it is not ſo material now, as if the , Defendant had 
demurred; pet the Court reſolved , that it was a matter 
of ſubltance , which ought to be ſhewn by rhe Plaintiff, 
to enable himſelf to his Action; And the Defendant ſhall 
have advantage thereof at any time: Wherefoze it was 
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adjudged foz the Defendant, Vid. 28 H. 6, 31. 16. E. 4. 8. 21 
Hy6. 23. Plowd, 52, 
Doctor Hackwell and his wife, verſus Euſtman, Hill, 
13 Jac, rot, 1258, 
(10) A Ccount , by the ſaid Doctoz and his wife as Executrix 


of John Eyres Merchant, againſt the Defendant , to 
render unto them reafonable account from the time that 
he was Bailiff of the ſaid John Eyres, pro eo quod le De- 
fendant fuit bailie to the laid John Eyres, ex quacunque cauſa 
& contractu ad communem urilitatem of the ſaid John Eyres 
and of the Defendant, and of one William Palam , from the 
firſt of Octob. 13 Iacobi, unto the 20 of May next follow- 
ing, de quibuſdam Merchandizis of the ſatd Iohn Eyres , of the 
third part of 38 tun of wine, &. which Merchandiſe the 
ſaid Iohn Eyres (the Jnteſtate ) the Defendant , and William 
valam , in the life of the ſaid Iohn Eyres , had and occupied 
in common ad communem utilitatem eorum; Ac eadem pro 
tempus prædict. to the hands of the Defendant by the allent 
of the ſaid Iohn Eyres and William Palam to Merchandiſe 
toꝛ their common pꝛolit fuerunt commiſſa: The Defendant 
pleaded Nunques ſo» Baylie, and found againſt him And now 
moved in arreſt ok Judgment; Firſt, becauſe he Declares 
againſt him, and demand account as his Baylie gene- 


rally, which is intended as a general Baily ; Uhereas he 


Gews afterward foz cauſe , that he was his Baily ex 
quacunque cauſa & contractu ad communem utilitatem of him 
and the Defendant, and V Villiam Palam: So the account 
ts betwirt Merchants and Tenants - in Common, which is 
an eſpecial account , and he ought not to have demanded 
it in general. Vid, lib. Entr, fol, 18. & 19, 30 Ed. 1, Ac- 
count 127, Sed non allocatur, I ſecond Exception, becauſe 
he demands an Account of a third part of ſuch gods, 
where he alone ought not to demand the Account , but he 
ought to joyn the others with him: And ik he Could have 
it ſole, yet he ought to demand the Account foꝛ the entire: 
ſo as there might be deduction out of the gain and loſs of 
the entire, and not to demand it of the third part ; Sed 
non allocatur; Foz it was ſaid , that he might ſue although 


his companion would not; And it may be, that he ſolely 


_* committed his third part, wherefoze he onely might demand 


the Account: Wherefoze without argument it was adjudged 
fo: the Plaintiff, 


The 


— 
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The Bailiffs and Commonalty of Ipſwich verſus Richard Martin 
aſſignec of Robert Denny and Ioan Parker Executrix of VVill. 
Parker, Hill. 13 Iac, rot. 


Ebt foz 301, in the debet & detinet; Fog that VVilliam S. 

was leiled in Fe of ſuch Lands holden in Sotage, and de⸗ (11 
viſed them to his Xe fo2 life,# after to Robert Denny & VVilli- 
am Parker fo2 twenty one years rendzing 60 l. Rent by the year; 
And after to Juſtice Clinch and others in Fu, to the intent 
Gould give it to the Bailifts and Commonalty of Ipſwich , foz 
certain charitable uſes, and dies: Afterward the laid Leſſæs 
enter; And Robert Denny aſſigned his intereſt to Rich, Martin; 
That afterwardJultice Clinch and the other deviſes entred,and 
outed the Leſſes,and infeoffed the ſaid Bailiſts and Commonal- 
ty, and afterward the Leſles reentred ; Ind upon the laſt of 
Auguſt 13 Iac, V Villiam Parker made his Fee one of his Exetu⸗ 
trices, and died;And foꝛ Rent due at Mich, following, this Icti- 
on was bought : And upon this Declaration it was demurred; 
The puncipal queſtion was, whether Debt in the deber & deti- 
net lies againlt the Executoꝛ of a Farmoz foz rent due after 
the death of the Teſtato2 , he having taken all the pzofits be- 
ſides koꝛ one moneth ; And Croke, Doderidg and Houghton held aus: 239: 
p it did. Foz that the rent came not due but in the time of the 
Executrix; and the entring is chargeable as foꝛ her own Act, and 
her pꝛoper gods are liable to the Execution foꝛ this Debt, eſpe- 
tially as this Caſe is; Foꝛalmuch as foz the one we was againſt 
the Alligner, it ought to be in the debet & detinet, ſoit ought to be 
againſt the Executrix; And the Leſſozs ſhall not be infozced to 
ſue them leverally , but they Call have one Attion againſt 
both; Fo2 the Act of the Leſſes ſhall not divide the Action of the 
Leſloꝛs: And therefoze they ſaid , that if Leſſe foz years will 
allign all his term in part of the Land, the Leſſoz Gall have 
a joynt Action againſt the Leſſee and Aſſignee : Do if two Leſſæs 
make partition, the Leſſoꝛ may have one Action againſt them: 
Uyerefoze they held, that the Action was well bzought. A ſe⸗ 
cond objection was, becauſe the Plaintiffs being a Cozpozation, 
entitle themſelves by Feoffment, # do not Chew Livery to be ex⸗ 
ecuted by Letter of Attoꝛny; Foz they may not take, unleſs by 
Letter of Attozny ; Sed non allocatur; Foz all neceſſary circum- ,, 4:53: 
ſtances ſhall be intended to be erecuted,as well ag in aFeoffment f. , 4. 
— he perſons Mheretoꝛe it was adjudged fo2 the flo: C:149 82 
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The King verſus Hutchings. 


Cire fac. Upon a Reconuſance foz the god behavioꝛ taken in 

the Crown office ; The bꝛeach aſſigned was, becauſe he al⸗ 
ſaulted and beat one upon ſuch a day, and he doth not ſay, vi & 
armis; And fo2 this cauſe.after Uerdict, the Exception was taken, 
and Judgment ſtayed, 


Sir John Cutts verſus Iohn Bennet. 


Ebt, as Adminiſtratoꝛ of Dir Tohn Cutts his father , foꝛ rent 
a reſerved upon a Leaſe foꝛ years, arrear in Þ life of his father: 
After Uerdict, upon Jſſue de non detinet pleaded > Jt was mo- 
ved that the Declaration was not god, becauſe he doth not ſay; 
Quod profert hic in curia literas Adminiſtrat, And becauſe it was 
matter of ſubſtance to entitle him to the Action, and not of koꝛm 
onely , Jt was therefoze adjudged fo2 the Defendant, 
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Ewes verſus Walter. Ante fol, 497 Mas now moved a⸗ 

| gain; And all the Juſtices beſides Houghton held clerly 
that the Action lies: Foz being alledged, that he ſpoke 

them on purpoſe to dꝛaw him in queſtion foꝛ his life, it Gall be 
taken in the wozlt ſenſe the Detendant having pleaded Not 
guilcy, being found guilty: And if he had any other intention, he 
would have chewn it by way of ercuſe; But as they are ſpo- 
ken they touch him in his Loyalty , that he ſpatze in derogation 
of the Paince; which is a capital offence if it had been true. And 
to the ſecond objection, that he doth not chew when he ſpake them, 
it is not material: ;Fo2 the party alledges that he never 
ſpake them, and that the other never repoꝛted them: Uhere- 
foze he cannot Chew any time of the ſpeaking of that which ne⸗ 
— was ſpoken: Uhereupon it was adjudged foz the Plain- 


Doctor Huſley and his wife, and others, ver ſs Francis More, 
Trin. 14 lac. 


E bꝛought of a Judgment given againſt them in the 
I 4 


ment was given foz the Plaintiff ; Upon argument by all 


the Juſtices it was unanimouſly agte#d , (notwithſtanding di⸗ | 


vers exceptions alledged in ſtay of the Judgment after Uer- 
dict; and divers Errozs aſſigned,) That the Judgment againſt 
Baron and Feme, where the Baron was acquitted ; Ought not to be 
againſt a eme covert by the Dtatute of Weſt. 2 cap. 35. De- 
condly, that the Uerdict not finding the age of the Heir at the 


aſſent, was not god. Thirdly, that the Judgment of Þ Damages, 
and of the value of the 
moved that neither upon the return of the Dziginal Writ be⸗ 
koze the Dheriff , no2 after in Court, any es were re- 
turned; (Vid. the Caſe fo2 theſe matters in Law, moꝛe at large 
in Co. 9. fol. 71. The Defendant pleaded in Nullo eſt er- 
ratum; And now this term it was argued upon the exception 
onely , foz want of pledges ; And the points adjudged not 
medled with: And after arguments at the Bar — 


(1) 


(2) 
Common Bench, by Francis More in Raviſhment de card, where to 9 71 


tp: 9.7 
935 
time of the Raviſhment, noꝛ the marriage , noz by whom he te: 9: 74d. 
was married, no2 that he was married without the Plaintiffs - 99* 


marriage was not god. Jt was alſo ro: 9: 24: E 
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tie Jadzez ſeverally delivered their opinions, and they all a- 
5:29 t the Common Law it was cleeriy Erroꝛ; fo2 which the 


Jude ment Gould be reverſed: Foz, fo2 the Kings and parties 


Seneüt, the Plaintiff ought to und pledges; that ik he be non⸗ 
"ited, he & his pledges hall be amerced; oz if the verdict finds a- 
Ainit him in any part, he was to be amerced:TUhich was groun- 
ed u pon great reaſon, That the Plaintiſt chould not trouble the 
5ings Court, oꝛ the party, wichout cauſeʒ and if he did, he Chould 
ve puniſhed : And thoſe pledges ought to ve found, either upon 
the purchaſe of the Mrit in Chancery, oꝛ befoze the Dheriff, be- 
foze he execute the Writ; foꝛ otherwiſe the Sheriſt is not bound 
to ſerve the Urit, but may return that the Plaintiff had not 
found pledges; yet he may ſerve it if he will: And ik the Plain- 
tiff doth find pledges at any time pendant the plea in Court, it 
wall be god enough; but ik no pledges be found pendant the 
pica, and Judgment is given, it is Erroꝛ, and cauſe to reverſe 
the Jude ment. Vic. 9. Ed. 4. 27. 18 Ed. 4. 9. 11 H. 47. 2 H. 7. i 
& 17. Dy. 288. Cok. 8. fol. 61. But the pꝛincipall queſtion was, 
whether it were ayded by the Statute of 18 Eliz. by the body of 
the ſaid Statute, which ayds Defects in returns, defects of 
fozm , at. was out of the proviſo, that that (hall not extend to 
Urits, oꝛ penall Laws. And Houghton held, that it is within 
the body of the Act, and out of the proviſo ; Foz penall Laws 
are intended theſe Actions which are popular, and a penalty 
in groſle fo2 the King) oꝛ foꝛ the party. But not to thoſe which 
give greater Damages, as Actions of Waſte, Actions of Debt, 
upon the Dtatute of 2 Ed. 6. Foz they are out of the proviſo, and 
within the Act, as it hath ban oftentimes reſolved; Uhere- 
loꝛe he conceived it was not Erroz after verdict, But Mon- 
tague and Croke held, that it. is not ayded by the body of 
the Act; Fo2 that oneiy redreſſes defaults in fozm, oz miſre- 
turns, 02 inſufficient returas, oꝛ want of warrant of Attour- 
ney, 02 wants of oziginall; which all may hap in negligence 
of not filing , oꝛ in the inſufficiency of the Clerk; But not find- 
ing of plevges is merely the Act of the party, which is not 
ayded, although it be within the woꝛds in the body of the Act; 
yet it is cleerely excepted by the proviſo; Fo2 this Action is 
founded upon a penall Law, which the proviſo ercepts clar⸗ 
ly out of the Act; Fo2 it is very penall, extending to baniſh- 
ment and perpetuall umpuſonment, and is moze penall then any 
fozfeiture of any ſumm : And as to this point, Doderidge agred 
with them, that it is ercepted by the proviſo; But he held, 
that Statutes which give onely addition of Damages, are 
not to be accounted penall Laws within this proviſo, as 
the caſe of Waſte, oz fozcible Entry upon the Statute of 8 H. 
6. Foꝛ thoſe give onely moze Damages in ſatisfaction, but doe not 
add any cozporall puniſhment, But here is the greateſt _ 


— 
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that can be, except loſſe of life oꝛ member: And theretoze there 
be the kinds of penall Laws, pœna pecuniaria, pœna Corpora- 
lis , peena exilii and here be two of theſe penalties ; Uhere- 
foze they thi reſolved, that this is not ayded by the Sta⸗ 
tute of 18 Eliz. And it was adjudged fo2 this caule , that 
the firſt Judgment Could be reverſed ; But foz the pain- 
_ — there was not any argument made, oz opinion 
delivered, 


Machin <erſxs 


E Rror of a Judgment in Debt; The Erro aſſigned, be⸗ 
cauſe the Judgment is, Ideo conſideratum eſt quod recuperet 
40 8. promiſis & cuſtagiis, omitting theſe woꝛds, ex aſſenſu ſuo 


per curiam ei adjudicat. And it was held to be a materiall f- 


part of the Judgment; Foz being by confeſſion oz default, 
Urit of Inquiry of Damages Gall be awarded, unleſs the 
party conſents to take ſo much foz Damages; And koz this 
cauſe it was reverſed, 


Mylward verſus V Vatts, 


E Kror of a Judgment in the Common Bench in an Ejecti- 
one firmæ: The Erroz aſligned, becauſe that in the firſt 
Declaration he Declares of a Leaſe 30 Decem. 10 lac. haben- 
dum ab eodem die foz thre years, and the Cjectment was the 
30 of Ianuary following: And in the ſecond- Declaration, af- 
ter .Jmparlance, he declares of a Leaſe made 30 of Ianuary 
Habendum from the 30 of Decem. before for three years; 


hath one time from the beginning of the Term, and the end of the 


Term; And this being after verdict, it was moved to be ay⸗ 


ded by the Statute of 18 Eliz; fog it Gall be intended that 
the Judgment was given upon the ſecond Declaration, and 
without ouginall ; But the Court refolved, upon conference 


(3) 


(a) 


with the P2othonotaries, that the fixſt Declaration is the ma= 24s: 


teriall Declaration; And this being variant from the latter 
in ſubltance, the Judgment is erroneous ; And foz that cauſe 


was reverſed, 
VVebb verſus Hearing, Hill. 13. Iac. rot. 606, 
FJeftione firmæ, fo a meſſuage in London: Upon a ſpeciall 


verdict the Caſe was ſuch; William Say was ſeiſed in“ | 
| having Margarer herr 065 
his Femme, Francis hs Don, and thee Daughters, Agneis, g . TS ; 
Alice, and Eliſaberh; and deviſeth the ſaid meſſuage in this 


Te of this meſſuage holden in Soccage, 


manner: J bequeath to Francis my Son my Youſes in Lon- 


don, after the death of my Mike; Ind if my thx m—_ 
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ed foz the 


ters and either of them doe over-live their Mother, and Fran- 
cis their Bzother and his Meirs, then they to enjoy the ſame 
Houles fo2 term of their lives; And the ſame Houſes then 
J gie to my Dilters Dons, Roger VVittenbury and Iohn 
VVittenbury, and they to pay yearly to the Bachelers Com- 
pany of Merchant Taylozs 6 1. 10 8. And if they oz their 
ſucceſſo28 deny the payment of the laid ſumm, then it chall 
be lawfull to the Wardens of the ſaid Company to enter 
and diſcharge them fo2 ever, Jt was found that the Deviſoz 
dyed, the Son and two of the Diſters dyed without Jſ- 
ſue ; The Feme Margaret ſurvived them, entered, and dyed; 
Elizabech the third Dilter ſurvived, entered, and dyed, ha- 
ving Jſſue the Defendant; Iohn VVittenbury died, Roger en- 
tered and dyed-; Henry Pierſon the leſſloz His Couſin and 


Heir entrcd, and made that Leaſe ; The Defendant as Cou- 


ſin and Heir of Francis the Son oults him, #c, The pꝛinti⸗ 
pall queſtion was, whether Francis the Son had a Fe oz 
a a Tail by this Will, in regard the limitation is, If his 
Siſters ſurvive him and his Heirs; And the Court reſolved, that 
he had but a Fee Tail; Foz Heirs in this place is intended 
Heirs ok his body; Foz the limitation being to his Silters, 
it is neceſſarily to be intended, that it was if he Could dye with- 
out Jſſue of his body; koz they are his Yars collaterall, 
And therefoze there is diſterence where a Deviſe is to one 
and his Heirs; and ef he dye without Yeirs, that it hall 
remain, it is void, as 19 H. 8. 9. Pet when a deviſe is to 
one and his Yeirs, and ik he dye without Heir, it ſhall be 
to his next B2other ; There is an apparant intention what 
Deirs he intended; and the intention being collected by the 
Will, the Law chall a udge accozdingly, Vid. 18 Eliz, Dy. 
333. Chapmans Caſe, Co.6: fol. 16. Wilds Caſe. The ſecond 
point, whether John VVittenbury and Roger VVittenbury had 
a Fx by this deviſe; And it was reſolved, that they had, 
becauſe they paid a conſideration fo2 it, viz. an annuall ſum; 

And the wozds, If they or their ſucceſſors deny the payment, 
Gew the intent, that it Could goe to their Yeirs, Vid. 4. 
Ed. 6. Eſtate, Br. 78. Cok. 6. fol. 16. A third point, The 
Eſtate being limited, And if my three Daughters and either 

of them overlive their Mother and Brother and his Heirs, then 

they to have it; And after them Iobn V Vittenbury and Roger 

VVittenbury &.Uhether this be a contingentEſtate, # if whe- 

ther it were perkoꝛmed, two of the Daughters dying in the life 

time of their Bꝛother; And it was reſolved, that this was 

no limitation contingent, but chews when it Gall commence, 

which is well —4 pertoꝛmed : Uherefote it was adjudg- 


Plaintiff, J was of Counſell with the Plaintiff, 


Smalman - 
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Smalman werſ#s Agborow, Mich. 13. Iac. rot, 60g; n“ 


6 foz entring into his Land in Dodenham, and foz (, 
| chaſing out his Beaſts therein; Upon ſpeciall pleading 

and demurrer thereupon, the Caſe was ſuch; B and Feme 

(in right of tie Feme,) and a third perſon were joyntenants 

fo2 the lives of the Feme andthe third perſon; The Baron and 

Feme by Jndenture let the moity foz one and twenty years; 

The Feme dyed, the ſurviving joyntenant enters, and dꝛives out 

the Beaſts: The Leſle bzings Treſpaſs; Whether this Leaſe 

tall bind the ſurvivour, was the queſtion: It was objected, 

that this Leaſe Chould not bind; Foz although it was agred, 

where one joyntenant foz life makes a Leaſe foz years, and 2 
dies, it is gd, during the life of his companion; as Dy, 3. (s. & 
Eliz, 187, And a Caſe adjudged betwirt Herbin and Birtonz awts : 91 
yet here, becauſe the Barons wag not joyntenant, unleſle in 

right of his Feme, and had not any power to contract foz az 

ny longer time then during the like of his Feme, and the 

Feme here is dead; and unleſs che had ſurvived and - 

ed the Kent, it is not leaſe, but void quoad her, (Foz 

during the Coverture che had no power to aſlent) Therefoze 

the Leaſe in Law is accounted void quoad her and the ſur- 

vivour. Vid, 7. Ed. 4. 7. But all the Court held, that the 

Leaſe was god, and is as a Leaſe made by her, untill che 

after the Coverture, 02 one who claims in pꝛivity by her, a> e. 38 
voids it by Entry; Foz it is not void by the death of the z«- : 647: 
ron, but onely voidable, and the avoydance ought to be by En⸗ pf 

try; and which cannot be by the joxntenant Durvivour, foz he is 

paramount the Fee, and not under her; Ind therefoze the Leaſe 

being god, untill it be avoided by one who hath pꝛivity, ſhall 

bind, as long as any of the Joyntenants be alive, as in 

Caſe, where a man Joyntenant makes a Leaſe fo2 years; 
Uherefoze it was adjudged foz the Plaintiff, x 


Sanders verſus Eſterby, Trin. 13. Iac. rot. 932. 


Ever in the Exchequer Chamber, of a Judgment in the 3 
kings Bench in an Aſſumpſic againſt an Erecuto2, upon 14 a 
a pꝛomiſe of the Teftatoz, who in conſideration he would mar- 
ry his Daughter, pꝛomiſed he would pay unto him 100 l. and 
leave unto him as much, as he left oz gave to any of his o⸗ 
ther Children; And alledges in facto, That he left (0 
much to one of his Childzen; Ind fo2 non-perfozmance of this 
laſt part of the pꝛomiſe, he bzought the Action, and avers, 
that che Teſtatoz left ess as well to diſcharge all his Debts 
and Legacies, as to ſatiSfie him: And after verdict, upon Non 
aſſumpſit, being found foz the Plaintiff, and Judgment given 

YDhh accozditngly, 


* 
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(8) 


(9) 


accozdingly ; Erro2 was bought and aſſigned, that the Execu⸗ 
toꝛ is not chargeable to2 this collateral pꝛomiſe. But without 
argument all the Juſtices and Barons ( beſides Tanfield Chief 
Baron ) held, That the Action well lies againſt the Executoꝭ ag 
wel fot this collateral pꝛomiſe as foz a Debt: but Tanfield Doub- 
t ed thereof ; Foz he ſaid, it had been oftentimes adjudged, that 
upon luch a mer collateral pzomiſe, the Executoʒ is not charge⸗ 
able ; Notwithſtanding without further debate Judgment was 
affirmed. Note, Hoxwel, Clerk of the Errors ſaid, that once they 
were all of opinion to reverle the ſaid Judgment. 


Gibbins verſus Vaughan, Mich. 11 Iac. rot. 41, & 42. 


Rror of a Judgment in the Common Bench; The Erroꝛ al⸗ 

ſigned, vecaule in Debt by an Attozney by priviledge, the 
veclaration mentioned, that the Defendant was attached by a 
UUrit of Priviledge,and appeared,and imparled, and after Judg- 
ment being given upon Nihil dicic, there was not any Urit of 
Priviledge filed ; And foz that cauſe the Judgment was rever- 
ſed. Vid. Dy. 288. 19 Ed. 4. 8. 


Parker verſus Sanders. 


Nformation the Statute of 39 Eliz. foz not reſtozing pa- 
ture into Tillage, being ancient tillable Lands, and converted 


EY —_— : Upon Not guilty pleaded, it was found, that this 


was ancient tillable Land, and uſed foz tillage twelve 
years befoze the converſion, and converted befoze the Statute of 
$9 Eliz. and not reſtozed befoze 1 May 1599. no2 ever ſinte; And 


that the Defendant was onely an occupier fo2 the laſt year, being 


the time in the inkoꝛmation mentioned, but never befoze : And 
whether he were puniſhable as an offender within this Dta- 
tute, was the queſtion, upon an eſpecial verdict ;Foz2 the woꝛds 
of the Dtatute are, That Lands converted before the Statute ſhall 
be reſtored into tillage before the firſt of May 1599. and being re- 
ſtored ſhall be ſo continued for ever; And foz this cauſe it was 
moved, that this Caſe is out of this bzanch, fo2 not being 
reſtoꝛed, none is compellable to convert it, eſpectally as this 
Cale is, a ſtranger being occupier thereof, and not he who con- 
verted it: But all the Court reſolved, that he is within the 
Statute ; Fo2 although he be out of the woꝛds of the Dtatute, 
yet he is within the intent thereof ; Foz this Statute extends 
to puniſh the Occupier aud continuer thereof in paſture, and not 
onely the firſt convertoz : And if any other conſtruction ould be 
made, then all Lands which were converted befoze the 9 Eliz. 
and not reconverted befoze 1 May 1599. would be out of the 
Statute, which never was held to be the intent of that Law, 
foꝛ then the convertoz Could be puniſhed onely foꝛ two — 


—_—_— — — 


— 
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fhe Act, not reſtoꝛed , and no punichm ent chou ld be after upon any 

fo2 continuance thereof ; And by thts means the Statute chould 

be to little purpoſe, fo2 any Land converred befozethe Dcarutez 

which never was the intention of the Law: UWherefoze they 

all reſolved, that this was within the Dfaruce; And adyudged it 
fo: the Plaintiff, | 1 


May verſus Peter Proby and Lumley, Sheriffs of Middleſex, 
| Palch, 13 Iac. rot. 


5 upon the Caſe; Foꝛ that they ſuffered William Allen, (10) 
who was arreſted at his ſuit upon a Bill of Midd. oz 33 l. Mev: N 
to eſcape,whereby he went to places unznown, by reaſon where=',. @ ©: 997 
of he loſt his Debt ; The Defendants plead, _ after the arreſt ,. : 98. 
they leading him towards London to the Gaol , he was reſcued wat: 2.9): 
from their Bailies by I. S. & I. D. and it wasttereupon demuttedz G 8 
And after divers arguments at tte Bar, it was adjudged foꝛ the oF. Hoy. 
Defendants; Fo2 the arreſt being upon mean pꝛoct ls, and not upon K. Ge 
Execution, the Dheriffs are not bound to take the Poſſe comitatus Moot: , 
with them, andtherefoze upon ſach procels, it is a god return, 5: 2: 36®* 
to return the Reſcous ; and that afterwards he was not found 
within their Bailiwick; And p2oceſs (hall thereupon be awarded 
againſt the RKeſcuſſo2s ; But if the pꝛiſoner had been ente in the F. 909: 
Gaol, the Sheriff ought at his peril to kerp him, and a Reſcoug N 
from thence is no excuſe foꝛ hum: And upon pꝛoceſs ot Execution, 
as upon a Capias ad ſatisfaciend. 02 upon Cap. utlegar. after 

udgment, ſuch a return is no excuſe fo2 him, either againſt the Ret: Hey! 
ding, 02 party; Foꝛ he at his peril ought to kp his pꝛiſoners 
taken in Erecution ; Foz there the pꝛoceſs is determined, which 
being the life of the Law, and being once executed, the party 
may not have any new pꝛoceſs; and therefore he (hall anſwer 
to the party fo the eſcape : And it is at tte Sheriffs peril to ſe 
that his pꝛiſon be ſtrong enough to keep his pꝛiſoner, when he 
is once in Execution; Ind being a miſchtek to one, it ought ra⸗ 
ther to fall on the Sheriff then on the party: But in the other 96: 
Caſe there is not any grtat miſchtef, toꝛ the party hath onely loft pt IPO 
his proceſs, which he may renew; and he may alſo have an 
Action upon the Caſe againſt the Reſcuſſo2s; And of ſo ſmal 
a loſſe, as the loſle of a poceſs,the Law hath not any regard to 
puniſh the Dheriff, eſpecially when the party may have any o⸗ + | 
ther remedy : Mherekoꝛe it was adjudged foz the Defendants, 
Vid. 3 H.6.Attachmene 1. 4 Eliz. Dy. 2 12. 8 Eliz, Dy. 241. 16 Ed. 
4. 3. 17 Ed. 2. Execut. 247. 6 Hen. 7. 12. 16 Ed. 3. Return 110. 


Nas ee there was a Preſident here ſhewn, Paſch. 43. Eliz, rot. (11) 

276, betwixt YYaldoe and Lambert, where in ſuch an Action grove: . 
upon the Caſe againſt a Sheriff for ſuffering a Priſoner to eſcape, 3: px: M. 
arreſted by Latitat, he pleaded, that he was reſcued from him at ano- , Ne 99 7. 


Dhh 2 ther 
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Aſhmore ver ſus Rypley, Paſch. 14 Jac, rot. 554. 


(11) FE! ror of à Judgment in Rippon; The firſt Errs2 aſſigned was? 

WY becauſe in Debt upon an Obligation of 100 1, he declares, 

&£f25737* ANYdod per ſcriptum ſuum obligatorium conceſſit ſe teneri, &c. Ind he 

* doth not ſay, Sigillo ſuo ſigillatum: Sed non allocatur; Foz that is 

- intended by the woꝛds, conceſſit per — — & c. And the uſual 

; courſe is ſo in the Common Bench and ſigillo ſigillatum is no moꝛe 

of neceſlity then deliberatum, which is alwayes intended. Another 

Erroꝛ alligned was, that the Defendant pleading Non eſt factum, 

and Jſlue being joyned thereupon, he afterwards relicta verifica- 

tione confeſſed the Action and that it was his own Dd, and the 

Judgment thereupon was, quod fic in miſericordia , where it 

ought to have been, quod capiatur, becauſe he denyed his own 

Ded: Sed non allocatur; Foz the Jſſue not being tryed, but the 

ro. ch. ga. Action confeſled, the uſual courſe is onely, quod fic in miſericor- 

awfd:64 dia. Vid. 9 Ed. 4. 24. 33 H. 6. 54. I third Erroꝛ was aſſigned , 

becaule the Judgment was, Quod recuperet debitum & 6 s. 8 d. 

pro damnis occaſione detentionis debiti, And there is not any men- 

N tion pro miſis & cuſtagiis: Sed non allocatur; Foz damna includes 

aue q both and lo is the uſual courſe of Entries: Wherefoze the 
Judgment was affirmed, 


Philip Cottom, Executrix of Anthony Cottom verſus Weſcot. 
Trin. 13 Jac. rot, 595. 


(12) EKror of a Judgment in Debt againſt him as Executoꝛ fo: 
n 40 l. Ye appeared, and pleaded, Plene adminiſtravit and found 
againſt him, and Judgment accozdingly ; And it was now al⸗ 
ligned toz Erroꝛ, that at the time of his appearance he was an 
Inkant, and ought not to appear by his Attoꝛney, but by Guar⸗ 
dian: The Defendant pleaded In nullo eſt erratum, ſuppoſing 
that it was not Error, foz that he did not ſue fo2 his pꝛoper 
Debt but as Executoꝛ, and ſo repꝛeſented the perſon of the Telta- 
to2 who was of full age. Reſiduum poſtea fol. Uhere the 
Judgment was reverſed. 
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Atwoods Cale, 


22 Rror bzought by him to reverſe a Judgment (1) 

upon an Eadictment,befoze Juſtices of Peace 2 KoS y 
aWc, 102 [ſcandalous woꝛds; That che religion now 
. profeſſed was a new religion within fifty yeats, 
| Preaching was but prating,and hearing of Service 

more edifying then two hours Preaching : And 
being thereof convicted, was Fined 100 
Marks, The Erroꝛ aſſigned was, that this 
was not any otence inquirable by Eadictment; and befoze Juſti⸗ 
tes of Peace, but onely befoze the High Commiſſioners, and it 
was referred to the Kings Attozney to conſider thereof : And 
Dir Henry Yelvetton Attoꝛney General certified, that it was not 
inquirable befoze them; And of that opinion was the Court, 
but they would adviſe, 


Lightfoot verſus Lenet, Ebor, 


Reſpaſle, fo2 taking two Dteeres ; The Defendant juſti-.- 1 7 
tes by vertue of the Kings Patent of grant to him and Fe$:19 7 

his heirs , That he chould take at two Budges within his = 

Mannoꝛ of Doncaſter, called Saint Mary-bridge and Willow 

bridge, ſuch Toll foz the paſſage of beaſts as is uled to be talen 

ibi & alibi intra Regnum Angliz,rendang Rent per annum; And a⸗- 1... 

vers that at Borrow Bridge in comitat. Eborum, there was uſed : 

to be taken 6D, fo every ſcoꝛe of Beaſts there paſſing, and there⸗ 

foe 12 d toll foꝛ the paſſage of fozty Beaſts ; ＋— „Et 

preys ayde de Roy. The Plaintiff replyes, 5 at thoſe Bꝛidges never 


2 


any toll uſed to be taken; Mhereupon it was demurred : Ind 
now after argument, it was adjudged, that he Gould be ouſted 
de ay de; Foꝛ the grant of ſuch toll which is taken ibi & alibi in- 
fra Regnum Angliæ, is uncertain and void; Alſo the Patent, that 
he chould have ſuch toll which had ben uſed to be paid ibi vel 


alibi, 


— — 


— 
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; inducement, and needs not ſuch pꝛerile certainty : And foz the 
woꝛds themlelvs, they all reſolved that they were ſpoken affir- 


alibi, &c. and he averring pazment at another place, but not 
there, it was therefoze ill; Myeretoꝛe it was awarded that he 


(ould anſwer; ec. 


Brian Nelſon, fon and Heir of Thomas Nelſon, 
verſus Staffe. 


Por in an Action upon the Caſe bzought in the Common 
Bench fo2 words; UWhereas Thomas Nelſon was, and yet 
is leiſed in Fee of Lands, to the value of 1001, per annum, 
and was eſpouſed to Eliz. and had Illue betwirt them, the 
Plaintiff; Ind whereas communication was bet wirt the Plain⸗ 
tiff and one Mary Syvedale, concerning a Marriage betwan 
him and the ſaid * and he was offered in Marriage with 
the ſaid Mary 600 l. That the Defendant on purpoſe to ſcan⸗ 
dalize him, and to hinder him of his ſaid Mariage, having 
cemmunication with 1. S. of the Plaintiff, laid theſe wozds 
of the Plaintiff, (viz.) bath that Baſtard Brian Nelſon cauſed you 
to be arreſted? is that all the ſpight that Baſtard can doe you? 
Byreaſcn of which woꝛds he leſt his Marriage, ac. The De- 
fendant pleaded Not guilty, and found againſt him to his Da- 
mages 100 l. Ind Judgment given foz the Plaintiff;That theſe 
wozds, (notwithltanding they were ſpoken in this manner by 
interrogation,) were Ictionable ; And now a Urit of Error be- 
ing bzought, the Errozs aſſigned were; Firlt, becauſe the woꝛds 
were not Actionable. Decendly, becauſe it is not chewn that he 
was ſon and Yeir of Thomas Nelſon at the time of ſpeaking 
the wozds; but onely names him ſon and Heir, by way of Ad⸗ 
dition in the r Thirdly, he doth not lay, that Thomas 
Nelſon was (eiſed of thoſe Lands at the time of the woꝛds 
ſpeaking) but ſaith onely, Quod fuit & adhuc ſeiſitus eſt: Sed non 
allocantur; Foz this Action is not fo2 ſlandering his Title, which 


-peradventure would not be without theſe circumſtances pꝛeciſe⸗ 


y chewnz as it is in Banneſters Caſe, Co, 4. Rep. But it is foꝛ 


hindring him of his Marriage, which de hath loſt by reaſon 


of theſe woꝛds, and whereof a man may be hindzed by reaſon of 
the ſtaine in his blood, a which action peradventure he might have 
although ye had not any Land at all; And it is but an 


tively, and not onely by inter2ogation, and they be ſuch a ſlan- 
der by theſe circumſtances chown, that he loſt his Marriage by 
reaſon thereof,and therefoze the Action well ties; And the Judg- 
ment was affirmed, 


Furſer 
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Furſer and Bond verſus Prowd, Paſch. 14. Iac. rot. 354. 


DE upon an obligation of 100 l. conditiourd fo2 the perfoz: (4) 
mance ot - the award of Edward Hadds of all matters be⸗ 

twirt them: The Pefendant chews, that the arbitrement was 

c tn this manner;Uhereas there. was a controverſie betwixt 

ce the Plaintiff u Defendant, concerning the Leaſe of an Youſe 

cin Canterbury, which the Defendant claimed by Leaſe trom 

cc the ſaid Bond fox ſix years, rendring 15 l. per annum, quarter- 

ce Ip; which rent was arrear fo2 a year : That he chould pay 

« fo2 this Rent to Iohn Furſer 131, 6 f. 8d. And that he Could 

<c imoy it foꝛ thꝛæ years anda halte, and (ould pay halte year- 

cc]y foꝛ it tothe ſaid Iohn Furſer 13 l. at the Anunctacion, and 

< Saint Michael, oz within fozt y days after: and that if ye fail- 

c ledof the payment, that then the award foz his injoying it 

cc ſhould be void, The Defendant pleaded payment of the laid 
131.69.8D, at the days, and pleaded the tender of the ſaid 

Kent at the ſaid Tenement, and that none were there to re- 

ceive it; Ind it wag thereupon demurred. The firſt queſtion 

was upon the award to pay this. Kent oz ſumm ; whether 
it were a ſumm in grolle, and payable without demand; | 
And it was reſolved , That it is a ſumm in grofſe, and 7 77 
payable without demand, by the Defendant at his perill, C Ar 
who ought to ſæke out the oblige to pay it. Vide 8 Ed. 4. 21. 

21 Ed. 42. 6 Ed. 6, Bro. Tender 20. Setondiy, it was held, that 

this tender, (admitting it might be upon the Land/) is not ſuf- 

kicient ; for it is not pleaded to de made the laſt inſtant, 

as it ought to be; Uherefoze the pleading that he ten⸗ 

dered it at the Feaſt, and doth not ſay the laſt hour, is not 

god. Thirdly, it was held, that this conditionall, award it 

he did not pay thoſe ſumms, that it' ſhould be void for the in- 

joyning of the Houſe, is gwd enough; fo2 it is abſolute, if the 

other pay the Kent, otherwile it is his own default; WMhere⸗ 

foe it was adjudged fo2 the Plaintiff, 


Cooper werſus Smith, 


A Ction foz theſe wozds, Thou haft killed thy Maſters Coke (5) 
(innuendo one Iohn Yarrington ſervant to Mr. Ding- 21e. 331* 

ley) who was mnrthered: The Defendant pleaded Not guilty, 

and found againſt him, a moved in arreſt of Judgment, becauſe 

ye doth not chew who was the Plaintiffs Malter, no2 that Mr. 

Dingley was Ma to him who was lain, ſo the woꝛds 

are uncertain,Sed non allocatur; Io it is not materiall who was | 

the Plaintiffs Maſter, becauſe the wozds in themſelves umpozt 24S - 30 6: 

nander: UWherefoze it was adjudged foz the Plaintiff, 


Lewis 


. — 
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Lewis verſus Cooke. 


Ction fo2 theſe woꝛds, Thou haſt committed Treaſon beyond 
the Seas, and haſt run away from thy Captain; Idjudged that 
the Action lies, koz there is a violent intendment, that he 
committed Treaſon to the Dtate here, and not to a Fozrain 
State, and the Treaſon is tryable here; And the addition, That 
thou haſt run away from thy Captain, doe not detract from the 


firſt wozds, no2 are they materiall to the Action, 
Loyd verſus Pearſe, Hill. 9. Iac. rot. 83 2. 


4 fo2 theſe woꝛds, Thou art a Bankrupt Rogue, and ac- 
counted a common Knave; And thou art a Thief, and haſt ſtoln 
my Corn: Quoad the firſt woꝛds, Thou art a Bankrupt Rogue, 
and accounted a common Knave; (The Defendant pleaded Nor 
guilty ; quoad the »%” wozds he jullified; And Jſſue being 
thereupon, and both Jſſues found foz the Plaintiff, and Da⸗ 
mages foꝛ the firſt wozds 12 d. and foz the laſt wozds 39 8, 
and coſts foz both, the Plaintiff ha Judgment foz both, 
fo2 this cauſe it was reverſed; Foz the firſt woꝛds in the firſt 
Iſſue are not Actionable, the Plaintiff being neither Merchant 
no2 Tradeſman ; And the Judgment being entire, it is rever⸗ 
ſable in toto; Foz in the Judgment the Damages are conjoyn- 


'ed, although they were ſevered in the verdict, 


Newman verſus More, 


Rror of a Judgment in the Common Bench in a ſecond de- 

liverance upon demurrer in pleading; The Erroz allign⸗ 
ed was, becauſe there was not any UUrtt of ſecond deliverance 
certified; Ind In nullo eſt errratum being pleaded, It was mo- 
ved by Coventry the Kings Dolicitor, that it was not materi⸗ 
all, fo2 it is awarded upon the Roll, and the parties ap- 
pearing » and pleading thereto ; Jt is not now materiall. 
But it was adjudged to be ill, and reverſed foz that cauſe; Foz 
there ought to be a UUrit, and if it vary in ſubſtance from 


2 the Declaration in the Replevin, it (hall be abated; Uherefoze 


FI 


2K 470:* 


4 


it was reverlcd. 


Harrington verſus Garraway. Paſch, 15. Iac. rot. 


%% bt foꝛ Rent, upon a Leaſe foz years ; The Caſe was, Dir 
P Rev: 2: D Will: Cokeyn Conuſe of a Statute, takes a Leaſe fo2 


years of the reverſion, and Kent reſerved upon the Leaſe foz 
years; The Leſſee Attozns, the Conuſe aſſigns over this 
Leaſe foz years; Afterwards Harrington being — wb 

ny 
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Puiſny Statute extends this reverſion and Rent: And atter- 2: Ks 472 
wards Dir William Cokeyn by ve;rtue of the elder Statute, 

extended this reverſion and Rent: And which of them ould _ 9 
have the Kent was the queſtion Ind it was adjudged with⸗ (t -#® 
ont much argument, that the firſt Conuſe by acceptance cf 

the reverſiion and Kent, and aſſigning it over, the extent is 

thereby ſuſpended during that Term, and the ſecond Conuſee 

might well extend it againſt him, Reſid. poſtea, 47 7: 


Brocking verſ us Cham. 


Sſumpſit, that he Could enjoy ſuch Lands accoꝛding to his (10) 
Leale, without the lett, interruption, oz incumbzance of 
any perſon ; Ind ſhews in facto that this Land was extended 
koꝛ Debt due to the King by p2oceſs out of the Erchequer, and 
ſo incumbꝛed, ec. After verdict it was moved in arreſt of Judg⸗ 
ment, that this was not a god bzeach aſſigned, foz he doth . . 43 
not chew foꝛ whole Debt, noz when, noz by whom it was due; 2 f, G. C. 
And it maybe that it was foz the Plaintiffs own Debt: And . 4.2: 4: 459: 
although it was alledged.that if ſo,*he thereby did not perfozm 
the pzomile, it would not help him: Pet it was adjudged fo the 2 318: 
Defendant; Foz the Plaintitf ought to Chew a lawfull incum⸗ 
N e he might have his remedy elſewhere, Dy, pt 444" 
328. 2 Ed. 4. 15. 


Piers Griffith verſus Hugh Middleton. 


A querela to Avoid a Statute upon the Statute of Uſu- (11) 

ry: The Defendant pleaded, quod reſponderi non debet, be- A 8 
cauſe he was outlawed at the ſuit of Thomas Moſton by the? 
name of Peter Griffith, And it was thereupon demarred. Firſt, 
becauſe that Peirs and Peter are two names of Baptiſm; ſo 
it cannot be averred to be one and the ſame perſon. Decond- 
ly,foz that this outlawry in this ſuit (which is onely by way 
of diſcharge, and to recover nothing) is not pleadable. But af- 
ter argument at the Bar, it was adjudged fo2 the Defendant. 
Firſt, that they be but one name; foꝛ ſo it appears by Peirs Ga- J : 307 
veſton Who is lo named in ſome Acts of Parliament, and in Up»: 
others Peter Gaveſton. Ind yet it is well known that both of f 
them were meant of » ſame perſon : And the Chief Juſtice ſaid, þ $ 
where one was ſued by the name of Sanders, and his name 2 K- e. 
was Alexander, yet it was held to be well enough: So Ioan p.0oz: 4117 
and lane are both one name; but Agneis, and Ann, Gillian and ;. f. 456? 
Iulian are different, 29 All. 16. 47. 7 H. 6. 39. 46 Ed. 33. 22. 4 2. gt 15K 
Ed. 3 fol. 128.6 Ed. 4. 9. Decondly, that it is not well plead⸗ , _. „e 
able in this ſuit: Foꝛ a perſon outlawed is not receivable to *' 
ſue in any Court, unleſſe it be to reverſe his own outlawry; +. +: 449 
Fo2 the Chiek Jultice ſaid, that where the Action is ad lucran- C.. 
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dam, there ought to be ability in the perſon ; And it is all one 
to gain by way of diſcharge, as by way of perquiſition; Glan- 
vill lib, 2. cap. 3. utlegatus legem terra amittit, Britton, Reſpondra 
a touts,mes nul reſpondra a luy;And Bracton to the lame intent, 6 Ed. 
4. 9. TUherefoze it was adjudged fo2 the Defendant, and that 
the Plaintiff (ould take nothing by his Urtt. 


Sayrs Cale, 


[jon a Fieri facias to Sayre Underſheriff of the County of 

Buckingham,who ſold the Gods of a poꝛe man Defendant foꝛ 
221, 13 f. 4 d. the Gods being well wozth 80 l. And it appear- 
ed to the Court, that the ſaid Sayre had perſwaded the Jury to 
pꝛize the Gods at an undervalue, periwading them it would 
be the better fo2 the poꝛe man; Uhereupon they appuzed them 
ut ſupra, and he delivered them to the Plaintiff foz the ſaid 
ſumme: The Court held, that it was oppꝛeſſion, and inquirable 
at the Aſſiſes by Endictment, oꝛ puniſhable in the Star⸗Cham⸗ 
ber; And the Court commanded that the Underſheriff;being an 
Attourney, Could be bzought befoze them. 


Termino 


457 


2E SSE SALES ES SASIAAESSELS 08; 


Termino Trinitatis, Anno decimo quinto Jacost Regis 
in Banco Regis. 


Sir William Brunkard verſus Segar. 


Ction fo2 woꝛds; Uhereas the Plaintiff was one of the 
Pavie Chamber to the King, That the Defendant 
ſpake of him theſe wozds, Thou art a Cozening knave, and 
liveſt by Cozenage ; After verdict,upon Not guilty pleaded , and 
found toz the Plaintiff ; Jt was moved in arreſt of Judgment , 
that theſe wozds were not Actionable , foꝛ they be too general; 
Aud pꝛelidents were chewn, that fo2 ſuch wozds Actions being 
bzought, Judgment hath been (tayed; Hill, 26 Eliz. betwirt Kir- 
by & Wallis, & 31 & 32*Eliz, between Middlemore and another: 
ut a pteſident was hewn, that one Holbeack Cozoner of 
Warwick bz0ught his Action fox theſe woꝛds, Thou art a cozening 
knave-Coroner ; Ind it was adjudged foz the Plaintiff ; But in 
this Caſe Montague held, the quality of the perſon is to be conſi⸗ 
zbeing imployed about the Ring, to ſay that he lived by 
Cozening is a great dilcredit ; But of every Common Perſon, 
theſe woꝛds be not ſuch a ſlander as the Law will puniſh; The 
_ — doubted thereok, and willed that pzeſidents could 
arched. 


Dutton verſus Engram, Paſc. 15 Iac. rot. 204. 


Eplevin : Upon Demurrer the Caſe was ſuch;William Gold- 
well ſeiſed of Lands in Fe, in Chard, holden in Docage,De- 
viſed them to his Feme foz like, and after her to Iohn his eldeſt 
ſon, and to his Yetrs, upon condition that he”, as fon as the 
land Gould come unto him in poſleſſion,ſhould * to Stephen 
his ſecond ſon ⁊ his Heirs, an annual rent of 4 1. out of the faid 
Tenements ; And that if the ſaid Iohn died without Yerrs of his 
body, that the Lands chould remain to the ſaid Stephen, and 
the Heirs of his Body, ac. and died; The Feme entred and di⸗ 
ed; lohn in 4 Eliz. entred and granted a rent of 4 l. per annum 
to Stephen and his Yeirs, out of the ſaid Lands, with clauſe of 
diltrels ; Stephen granted that rent to Engram, to whom Iohn 
Attomned ; Afterwards lohn dying, Stephen entted, and in 39 
Eliz, infeoffed Sir William VVychers, Who let to the ﬀ, 
and fo the Rent of two years behind in 2 lac. this diſtreſs 
was taken; And all this matter being diſcloſed by the Avowry, 
and Bar to the Avowry, it was demurred ; The kult "_—_ 
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was, whether John had an eſtate in Fee by this Demiſe at the 
time of rhe grant of this Rent; Becauſe the Demile was un⸗ 
to hum and his Heirs, upon Condition that he Would grant a 
rent to Stephen and his Heirs, whereby the intent was Gewn 
that he Could have a Fa; Otherwiſe he could not legally 
grant ſuch a rent to have continuance after his death: But it 
was reſolved to be an eſtate Tail; Foꝛ being umited, that if he 
died without Jſſue , that then it (ould be to Stephen and his 
Heirs of his vody , that chews what Yeirs of John were in- 
tended, (viz.) Years of his body; But yet by the limitation of 
the Mill, he is to make this grant of this rent, which being by 
the appointment of the Pono2 „ it is not Contra tormam dona- 
tionis, but ſtands with the gift,and all binde the Jfue in Tail. 
Vid. 35 Aſſ. pl. 14. 37. Afl. pl. 15. Dy, 122. & 190, And the 
Caſe of Web verſus Herring ante pag, Decondly,admitting that 
John Goldwel was tenant in Tail at the time of this gram, re⸗ 
mainder to Stephen, whether this grant of the rent (hall endure 
longer then the eltate made to John (hall endure ; Foz it was ob⸗ 
jected , Tyat being extracted and granted out of the Eſtate 


ot John to Stephen who had the remainder , it all not envure 


longer then the eſtate of John who granted it; And his eſtate 
being determined, out of which the rent was granted the rent 
is alſo determined ; Foꝛ he had not any power to charge moze 
then his own eſtate ; And the intent of the Demiloꝛ doth not ap- 
pear that ye chould be charged longer, becauſe it is appointed to 
be granted to him in remainder ; Therefoze it is not intended 
that it Gould endure longer then the particular Eſtate Tail; and 
it ſhall inure as a grant to one and his Heirs, as long as I. S. 
hath Illue of his body, and he being dead, the rent is determi⸗ 
ned: But it was reſolved,that this was a god grant of the 
rent in F, iſſuing out of all the Eſtate and not out of the 
Eſtate Tail onely, and being gutded by the Directions of t 
Will, it chall take accozding to the limitation thereof,a 
change all the Inheritance: UWherefoze it was adjudged foz the 
Abo ant. 28 


Teſmond verſus Tohnſon , Trin. 
15 Iac, rot. 199. 


HE. ſur Trever, of goods, and ſuppoſeth , That 3 Mau, 14 
ac, he was pollelled of thoſe gods, and the ſame day 
loſt them; And that 4 Mai, Anno 14. ſupradict. They came to 
the Pefendants hand by 7rover; And that poſtea, viz, primo 
Maii, Anno 14. ſupradict. he converted them: Ind it was found 
fo the Plaintiff, and now moved in arreſt of Judgment, that 
this Declaration is not god; foꝛ the Converſion is alledged be- 
foze the Lover, which cannot be, and therefoze void: Sed non 
Alocaturʒ But it was adjudged; that poſtea Colvertic — 


— 
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and the ſcilicet is void: And a pꝛeſident was then ſhewn in _ 
an Ejeetione firmx , Where the Ejectment was alledged, FD 
That poſtea, ſcilicet, ſuch a day which was befoze the Leaſe; 

And it was found fo2 the Plaintiff , foz the ſcihcet be- h 
ing repugnant, is void; And the poſtea ejecit, was held god 1x5. - 
— Whereupon it was here adjudged foz the Plain⸗ 

tiff. 


Tote, That where a Record is moved out of the Kings Bench, (4) 
by a Writ of Error into the Exchequer Chamber, It is not 4% ( 

any Record in Court untill the Error be determined; And if 
there be any miſtaking by the negligence of the Clerk in the 
Tranſcript , the courſe then is to ſend for the Clerk of te ,. 
Court, and to amend it in the Exchequer Chamber: But if the QI N. 
Principal Record which remains in Court be falſe, Then to amend itz * ©? N14 
an thereupon to alledge diminution ; And upon certificate thereof, the 
Tranſcript ſhall be allo amended , it it appear to be but the negli- 
gence of the Clerk onely. 


JF a man plead by force of an Indenture which is loſt , and Affi- (5) 
davit made thereof, the party ſhall be compelled by the Court 

to ſhew his counterpart , and he to plead thereto , or otherwiſe the 

Court may grant an Imparlance; So it is, if he will depoſe that he ne- 

ver had any counterpart. 


[Pon a Rule given in the Common Bench for a Prohibition, (6) 
the party laid by his Prohibition; And the Eccleſiaſticall 
Court proceeded to ſentence : Afterwards the party appealed, and mv: © .. 
two Terms after, the other delivers prohibition z The court held, in 8 
regard he had ſurceaſed his time, and ſuffered the ſentence to paſs, | 


that he now ſhould not have the benefit of the Prohibition; Uo 9 
And a difference taken where a Prohibition was granted, and the “ 2 

party not ſerving it, ſentence of Excommunication is pronounced in P 493 
default of anſwer 5 There upon the matter he may have the benefit 

of his Prohibition; but not, where there is a ſentence defini- _ 

tive, | MRS KEIL) 


| 3 - 33 Yd .- 
A Prohibition prayed to the Spiritual Court upon a ſuggeſtion, (7) 
© 3 That the Parſon libelled for Tithes of a mill which was erected £ 
upon Land diſcharged of Tithes by the Statute of Monaſteries 31 N. »þ 
H. 8. cap.13.And denied per totam Curiam, for de molendino de nous ere- | 
cto non jacet prohibitio. "PP 


Hampton 
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Hampton verſus Wild. 


8 (S) MNodibition awarded to the Spiritual Court; Foz that 
Ki 4: Hampton, Parſon of Thimblethorpe ſued VVild in the Spi⸗ 
ritual Court, becauſe the ſaid Wild had let a certain Cloſe , re- 
ſerving Paſturage foꝛ his ſaddle gelding ; And the Parſon ſued 
him foz Tithes to be paid of things renovant ; But this hozſe 
being onely foz laboz and travail, would not renew: Otherwiſe 
it had ban if he had kept an hozſe to ſell , whereby ptofit had 
accrued , there he ſhould have paid Tithe. Houghton contra in 
the pꝛintipal point; Becauſe by the paſture he may increaſe a 
fr 237 Plot; and ſo it is a pzofit Ratione fundi,as in Caſe of Barren cat- 
poſt :$>Q HBe:Yeought to alledge further, That they were uſed to labour; 
And by all the tha Jullices, It᷑ he had averred in the ſurmiſe, 

that he uſed the hozſe koꝛ labour, the Pꝛohibition had lain. 


Millers Caſe, 


(s) MA Ction upon the Caſe by Miller and his wife  fo2 thele 

A woꝛds ſpoken againlt his wife ; Mrs. Miller is a whore, and 

hath had the pox, and hath holes one may turn his finger in them; 

Mr, Ring the Apothecary gave her a drink for it, and therefore take 

heed how you drink with her: And it was moved that the woꝛds 

were not actionable ; And Coke 4. 17. Ieaneys Caſe, & 39 & 40 

Eliz. Lambs Caſe was cited in pat thereof ; But all the Court 

held that the Action well lay; And Taylor and Bancks Caſe ad- 

auld: 144 judged accordingly , Thou art a leprous knave. Hill. 40 Eliz, inter 
3:2: 64): Davis & Taylor, he is laid of the pox; & 33 Eliz. Backſters Cale, 


Hof u thou waſt laid of the pox. 


. * * Searles Caſe, 


(16) F Mohibition was pꝛaved by Richardſon Serjeant; Foz that 
get $14: 1200. P Searl Parſon having been convicted of Yothicide , and al- 
Ce 42.2: lowed his Clergy, was now ſued in the Spiritual Court by 
ht = libel; That whereas he was convicted of Yomicide, ac. Jt 
Gould be a cauſe to depzive him of his benefice ; Ind he cited a 

4 2 . reſident Mic. 27 & 28 Eli. in Com. Banc. rot. 2574. where a pꝛohi⸗ 
; N bitibn in like Caſe was awarded : But per totam curiamNo P20- 
hibikton ought to be granted: And Montague Chief Juſtice ſaid, 

to: 144: 20d: That although the Statute of 18 Eliz, cap, 7, o2datns , 
that after Clergy the party (hall be ſet at large, and (hall not 

be put to his Purgation , yet that doth not diſaffirm the Judg- 

ment;vUhereto Croke and Doderidge accozded: As to the objecti- 

on, That the Libel in the Spiritual Court was not again 

him as an Yomicide ; The Court held, that it was ſo much the 

better: Foꝛ if had ban ſo, a Prohibition ought to * 
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granted; But it is, Quod convictus fuit de homicidio , AS it 

ought to be: Fo2 without Conviction there is no Caule of 

depavation ; and if it were againſt him as an Homicide, it 

Gould be congrary to the Uerdict given: But here, they 

proceed onely to depzive him, by reaſon of his Conviction , ee. 291 

and ſo do thereby affirm the Uerdict ; And ag to the objem- 

on, That in as much as the Statute of 18 Eliz. hath diſ-40:$+110& 

abled him that he Wall not make his purgation , he 

ſhall now not be taken to be as if he had made his pur- 

gation befoze the Statute ; Ind befoze the Dtatute, he could 

not then have been depuved, Jt was anſwered, That an- 

ciently by the Conviction he was to undergo two punich⸗ 

ments, the one of Death, the other of Dekamation : And 

that the firſt was diſcharged by allowance of Clergy ; Pce- | 

na poteſt dirimi, culpa perennis erit. Afterwards in the time of fle 291 a: 

Anſelm Archbiſhop of Canterbury , Jt was o2dained by a Ge- 

neral Councel, Quod Clerici non tradentur manibus judicis tem- 

poralis; which Councel in the time of Thomas de Becker was by 

uſurpation received here in England, and ſo far pzevailed, 

that if any ſuch perſon pꝛayed his Clergie, and was deli⸗ 

vered to the D2dinary , they then reramined him by twelve 

Spiritual Perſons ; Ind ik he were acquitted, he Chonld 

not be depzived. Vid. Lindwood Canonica purgatio ſecunda, 

Ind this Tryal by twelve Clerks was not but de creduli- 

cate , fo as the firſt conviction remained, Vid. the Statute 

of VVeſtminſter 1 cap. 2, Ind the purgation did not Diſaf- 

firm the Uerdict : Foz he is delivered to the O2dinary by 

the Judgment of the Common Law, and the Entry there- _ | 
is, Quod traditur Ordinario , &c, And the Law was, that fave { 130 

if he did not make his purgation , he ought to remain 

perpetually in pꝛiſon, and have lender diet, viz. every 

day bzead and water onely ; And ik the O2dinary refuſed 

to accept of his purgation , then he might have a Cem- = 

mand to the Biſhop to do it: And Note, that the Urit (© 117 

is, ſatis habetur ſuſpectus. Vid. Nat, Br. & St. Cor, 137. 138. 

Do as the Dtatute of 18 Eliz. cap. 7, doth not make any 

purgation fo2 the taking away that which was befoze ; 

Ind the purgation befoze the Dtatute did not defeat the 

Verdict, but affirmed it: And it is a rule, not to grant a 

Pꝛohibition where the pzocexedings in Eccleſiaſtical Courts are , ue 240 

not againſt the Law of the Land, noz the Liberty of the 

Subject: And ſo the pꝛohibition was denied per curiam. Vid. 

Hunnes caſe, Kellawey, 7 H. 8. 181, 


Welton 
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Weſton verſus Dobniet. 


( AC tion ſar le caſe: UUhereas ſuit was in the Spiritual Court, 

betwixt one A. and the Defendant, wherein A. p2oDuced the 

now Plaintiſt foꝛ a witneſs; The Defendant having day gi⸗ 

ven to except againſt the witneſſes, put in his exceptions in wꝛi⸗ 

ting; That the now Plaintiff was not a competent witneſs, and 

that there ought not any credit be given unto him, becauſe he 

was perjured ; Whereupon the Plaintiff , hanging this ſuit, 

bꝛougit this Action foz this ſcandal; Ind it was argued that it 

lay ; But the whole Court held (upon the reaſon in Dixies Caſe, 

Cook. 4. 14. )that it was not maintainable, becauſe it is in courle of 

auts:191* Juſtice, and not ex malitia: Foz ik one bꝛings another befoze a 

Juſtice of peace foz ſuppoſition of Felony, without any juſt caule, 

yet no Action lies, and it one exhibits a ſcandalous Bill, ik the 

Court yath Juris diction of ſuch matters, an Action lies not; 

a«to: 12-1" Otherwiſe it is, if the Court have not Juris diction, oꝛ having, it 

the party publiſh his Bill ab2oad, ſaid Bill being falſe : But in 

this Caſe the Defendant pzoceeded inſuch manner as the Spiri⸗ 

- tual Court hath allowed him, viz, to diſpꝛove the teſtimony of 

the witneſſes pzoduced . And Houghton ſaid , if in Treſpaſs 

the Defendant juſtifies that the Plaintiff was a Bankrupt, 

whereby he had a Commiſſion upon the Statute.and thoſe gods 

were delivered unto him, whereas the Plaintiff was not any 

Bankrupt, noꝛ any Commiſſion iſſued, yet the Plaintiff fo2 the 

woꝛds contained in the Plea ſhall not maintain any Action: And 

he put the Chief Juſtice in mind of Brooks Caſe againlt the Re- 

co2der of London, who in evidence to a Jury ſpake ſcandalous 

as : 90: words againſt one; and yet adjudged, that no Action lay: So per 
curiam Judgment was here foꝛ the Defendant, 


9 „ 0 „ verſus Henning, 


(12) A Sſumpſit : Henning bought two weighs of Barley,and aſſu- 

med to pay foꝛ them as much as the Plaintiff Gould have of 

any other, abating a penny onely in every buſhel; The Plaintiff 

Gews.that he ſold to 1. S. after this agrament , two weighs of 

barley foz 181. which (abating the one penny in every buchel) 

amounted to 17 l. 10 8. And thereupon bzought his Action:Ind 

becauſe it did not appear in the Declaration that notice was gi⸗ 

: ven to the Defendant, that 1. S. had given 18 1. the Judgment 

Fe . 3 was arreſted; And foꝛ the ſame reaſon a Judgment was rever- 
Kurt! {ed betwirt Twift and Holms; And this difference taken, Ik the 
os $15 agreement be, that he (hall pay ſo much as 1. S. in particular 
{: 172: payed; In that Caſe , Quia conſtat de perſona, and he is indif- 
4&5: £04: terently named betwirt them, rhe Defendant at his peri! (hall 
3 inquire ot him, and the Plaintiff is not bound to give _ ; 


* 


— > 
rns. 
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But when the perſon is altogether uncertain, there the Plaintiff 

to intitle himſelf to the Action, ought to give notice; And Hough- 

ton cited this Caſe to be lately adjudged , Gne aſſums to ſave 

harmlefs I. S. of all Obligations wherein he Gall be bound „ 20 
foz I. N. And in an Aſſumpfit bzought, he thews that he was 
bound in an Obligation foz I. N. from which he was not ſaved 

harmleſſe, and doth not chew that he gave any notice to the Dez 

fendant ; Pet held to be god enough. 


— 


K kk Termino 


— 


7: 6 484 
| 3: C 323 


— — 


Ferrer rere 


Termino Michaelis, Anno decimo quinto Jacost Regis 
in Banco Regis. 


Richard Brooks verſus Eliz, Brooks & Will, Wright, 
Hill. 13 Iac, rot. 1911. 


Jectione firmz , of Lands in Welborough, of a Leaſe of 

John V Vright: Upon Nor guilty , It was found by ſpecial 
X Uerdict, that Iohn VVright father of the Leſſo2 , was 
Copyholder in fee of this Land of the Mannoꝛ of V Velborough, 
and ſurrendꝛed it into the Loꝛds hands, who regranted it in 
this manner; Memorandum, Quod Foh. Wright cepit de Domino 
Ceux terr. cui Dominus conceſſit, inde ſeifinanm, Hadendum eidem 
Fohanni & Elizabeth uxori ejus, & hæredibus eorum de cor poribus 
ſuis exeuntibus, Remanere to the ſaid Iohn VVright; The ſaid Iohn 
VVright dies the Leſſoꝛ as his Heir; etners And if the ſaid Eliz. 
all take by this Copy, they pꝛay the diſcretion of this Court; 
And then find fo2 the Defendant ; ifo ther wile fo2 the Plaintiff: 
And upon this argument at the Bar it was adjudged foz the 
ZPefendant ; Fo2 although there be no woꝛds of grant in the 
Copy, no2 is there any grant to the Feme, habendum onely, yet it 
was — god enough ; Foz the intent of the Loꝛds appears that 
both ould take, and there is no moꝛe granted to the Ben then 
to the Feme; Fo2 there be not any woꝛds of grant to the Baron, 
but Cepit de Domino, cui Dominus conceſſit ſeifinam.But all the 
woꝛds of the grant and limitation are in the habendum; And in 
many Mannoꝛs there be no other fozms of grant oꝛ limitation, 
and in the 4 Ed. 3. 11. where a gift was made to 2, Ha- 
bendum ſimul cum his Feme in Frankmarriage » (che being the 
Loꝛds kinſwoman „) it was adjudged to be god, although 
che were not named befoze. the habeadum : UUherefoze it 
was adjudged koz the Defendant, Ed. 3. Dyer 8 59. 
I60, 


Holms verſus Broket , Hill, 
14 lac. 


Ele; of a Judgment in the Common Bench; The Erroꝛ allign⸗ 
ed, Foꝛ that in Debt upon an obligation, the condition being 
foꝛ the payment of 60 l. upon the 25 of Iune 12 lac. at his houſe 
in Fleetſtreet: The Defendant pleaded, that he _—_— 


— —— —— 
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foꝛeſatd ſumm of 60 1. the 20 day of Iune Anno 12. Iac. at the ſaid 
Youſe, ſecundum formam & effectum indorſamenti prædicti: The 
Plaintiff replies, that he did not pay it the fozeſaid 20 of Iune 
dit. and Jſſue thereupon, and verdict found, that he did not pay 
it the fozeſaid 20 of Iune, and Judgment thereupon, and Erroz 
foꝛ that cauſe aſſigned, foz the Jſlue is taken 4ehors the mat- 


ter of the condition; and ſo an ul plea, and a void Jſſue; Foz 3. . 144: 


it may be true that he did not pay it the 20 of Tune, yet it may 


be paid upon the 25 of lune; And although it were ſhewn to be $47 


an ul plea, vet it chall be ayded by the Statute of 32 H. 8. 
But it was reſolved, that it was not ayded, fo2 it is merly 
void, and no Jſſue , being found fo2 the Plaintiff ; Foz it 
may be that the obligation was not foxfeited ; | d⸗ 
ing this verdict, but ik the verdict had been found koꝛ the De- 
fendant, that the par ment was the 20 ot Iune, peradvent 


+ 


44: 
113: 


| ure 
the verdict had made it god, as in the Caſe betwirt Cham- a e 


berlain and Nichols, Coke lib. Foz payment befoze the day is 
god payment at the day, and the Plaintiff hath not cauſe of 


ion; But non-payment at the day befoze the true day in the 4:12: 204; 
condition is not a non-payment at the day; Foꝛ it may be that 21 


H 


he paid it upon the 25 day, although it were not paid befoze ; merz T 


UWyerefoze the Judgment was reverſed, 
Iohns verſus Wilſon. 


Ties ue clauſum fregit, & ſpinas ſuas ad valentiam, &c. ſuc- 
A cidit; After verdict, upon Not guilty, and found foz the Plain- 
tiff, it was moved in arreſt of Judgment, that the Declaration 
was not god, becauſe he doth not Chew the quantity of the loads 
02 load, a ſo it is uncertain, as in the Cale in Cok.5. fol. 34.Play- 
ters Caſe. Treſp.quare piſces ſuas cepit;And of that opinion was the 
Court, but they would adviſe: Ffterwards being moved again in 


ien 


the end of the Term, many Pꝛelidents were ewn fo2 the main- tf $75? 


tenance thereof; Uherefoze it was adjudged fo2 the Plaintiff, 
Wykes verſus Sparrow, Trin. 15 lac. rot. 774. 


Pjcftione firmæ, of two Cloſes called higher Gulwell and low- 

er Gulwell, containing the acres of Land: After verdict, 
upon Not guilty pleaded, and found foz the Plaintiff, it was 
moved in arreſt of Judgment; becauſe it was not chewn what 
every Cloſe contained, oz whether it were arable, oz what other 
Land; Ind the woꝛds, containing three acres of Land, doe not èx⸗ 


(4). 


N 


preſs any certainty; And fo2 that purpoſe Savills Caſe, Coke 11 «© wi 55 


Rep. tol. 55. was vouched: But it was anſwered, that this dif- 
tered from that Caſe ; Foz there is neither quantity noꝛ quality 
of the Land; But here the quality of the Land is menttoned; 
and a Preſident was chewn, Trin. 10 lac. rot. 1338. 02 1339. 

K kk 2 That 


. — 
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j That in Ejectione firmz , foz the ſcite of a Mannoꝛ, and the 


Cloſes by name, upon demurrer upon the Declaration, it was 
adjudged koꝛ the Plaintiff; But it was thereto anſwered, that 
that Caſe was not much argued, and it was befoze Savills Caſe, 
And after it had been twice moved at the Bar; Montague, Croke: 
and Doderidge delivered their opinions to2 the Plaintiff; Foz 
containing three Acres of Land, the Cloſes being named, it 
is certain enough what nature of Land it is; And they a- 
greed, that although the Cloſes contain moze, yet he (hall reco- 
ver the whole Cloſes. But Houghton was ſtrongly againft it, 


that an Ejection firmæ lies not of a Cloſe, as it is held in Sa- 


irh. 
170 20#- 
3 28 


vills Caſe ; And the containing three Acres of Land Doe not add 
any moꝛe certainty thereto; and thecretoze it is altogether uncer- 
tain; UWherefoze, c. Notwithitanding his opinion, it was ad⸗ 
judged toz the Plaintiff. 


Page verſus Keble. 


Ction fo2 theſe woꝛds, Thou art perjured, for thou art forſworn 

in the Biſhop of Gloceſter his Court: After verdict it was mo⸗ 
ved, that an Action lay not koꝛ theſe wozds; And of that opinion 
was the Court: And gave rule foꝛ Judgment accozdingly, 


Stephens verſus Keblethwayt, & others, 
Eplevin, fox taking of thaw Cows apud Blewberry ; The 


"_— 
{: RF. : A R Defendant cognovit captionem, foz that the place where, 


is parcell of the Mannoꝛ of Blewberry, being walt ground, and 
that there were 100 Copyholders there, who had Common 
in that place; Ind chews a Cuſtom, that they choſe every year 
a ſurveyo2 of their Fields, who uſed to diſtrain their Cattle 
Damage feſant; And ſhews that he was elected Durveyoz accozd- 


ing ko the Cuſtom, and found the Cows there Damage feſant: 


auh A: 


(7) 
(: F Yell 1 
2. REE - 2 


Mhereupon cognovit captionem, and pzaped return; And it was 
thereupon demurred, and afterwards adjudged, that this A- 
vowry was not god; Foz although peradventure they had ſuch 
a Cuſtom to make Durveyo2s of their Fields , and who 
might diſtrain Damage Feſant, yet, that ought to be in the name 
of him who hath the Freehold, and of ſome Commoner, but 
not in his own right; and lo ought the Common Ppnder : But 
peradventure that cannot be any god cauſe of juſtification , 
to make an avowry to have return: UWherefoze it was ad- 


judged accozdingly. 
Worledge verſus Benbury, Trin. 15 Jac, rot. 


PJectone firmæ, of a Leaſe of Iohn W oodſon ot Lands in 
Southpeterton: Upon Not guilty, à ſpeciall verdict was _ 
t 


—— 
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that it was Copyhold Land parcel of the Mannoꝛ of Southpe- 

terton, Demiſable foꝛ the lives; and that by cuſtome of the 
Manno the firſt name in the Copy (all enjoy it onely during 

his like, Ec fic ſucceſſivè; Ind that the Loꝛd Arundel of Wardor 
granted it by Copy to Alice Weſted, Robert Weſted, and John 
Weſted her ſonnes foz their lives; That Robert made walte in 
cutting down divers timber trees growing upon it; which was 
pꝛeſented by the homage foꝛ the Loꝛd Arundel, who ſeiſed it, and 
granted it by Copy to J. W. p Leſſoꝛ of Þ Plaintiff toꝛ his lite; and , 
after licenced him to let Tenemencum infraſcriptum in quibus, &c. 

foz five years; if Jobn lived ſo long; That he let it to the Plaintiff 

foz tha years, who entred, and the Defendant ouſted him; Ec fi 

ſuper toram materiam: Ind it was hereupon moved foz the Plain- 

tif that inaſmuch as it was a god Leaſe made to the Plain- 

tiff, and no title at all appears foꝛ the Defendant ; But that he 

entred upon the Plaintiſts poſſeſſion, and not by the command of 

any who had right, although there were ſome matter betwirt 

the Plaintiff and the firſt Copyholder, yet Judgment ought to 

be found fo2 the Plaintiff; And ok that opinion was all the £n 
whole Court. Vid. Coke lib.'5. fol. 94. Goodals Caſe: But it 19: *# 
was then moved, that the Leaſe found to be made to the Plain- 

tiff, was not god; Fo2 it was made by the Loꝛds licenſe, 

whereby he was to make a Leaſe fo2 five years, if John War- 

deſton lived ſo long, # he let it fo2 the years without any limita⸗ $ 
tion: Sed non allocarur ; Foꝛ the licenſe being to make it foz 2. Rob: 330: 
five years the the years are therein compiiſed ; And this being 

betwixt the Plaintiff and the Lozd of the Mannoz, the 

Lod, if he will, may queſtion himfoz it; but it is not material 

to the Defendant ; Alſo as it is without limitation, it is not ma- 

terial; Foz the licenſe is granted to the Tenant fo2 life, and 

this condition is no moze then the Law appoints ; And the þ 
Leaſe without any ſuch limitation Could determine by the 2: KN 33. 
death of the Leſſoꝛ, and therefoze not material: But it it had ; 
ben with a limitation, if J. S. had lived ſo long, that peradven- 

ture had been material; Wherefoze it was adjudged foꝛ the 

Plaintiff, But as to the matter in Law, nothing was ſpoken 


7 


Sanders verſus Sandford. 

Da upon the Dtatute 2 Ed. 6. fog not — fozth Tithes, . 
Ind declares, þ the Plaintiff was ſeiſed in Fe of a portion 

of Tithes of Com and Hay, growing upon ſuch a grange , 

whereof the Defendant was occupier : Ind that the Detendant 

was occupier of fozty Acres of Land ſovon with Uheat,Bte and 

Barley, and reaped the Coꝛn, and carried it away, without ſet- 

ting fozth of the Tithes ; Ind that the Tithes were wozth 40 


S. andthe treble damages 61, Foz which he demands 61. Up- 
| on 


— - 
— 


auts :320: 


(9) 


a: 30 6: 


(z0) 


— oor no 
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— — — 


on Nil debet pleaded; it was found fo2 the Plaintiff, and mo⸗ 


ved in arreſt of Judgment, that the declaration was not god; 
Foꝛ he entitles himſelf to a poꝛtion of Tithes being a lay perſon, 
and he doth not chew how; And it being a pꝛont in anothers ſoile, 
he ought to make a god title to himſelf; As that it was parcel 
of the poſſeſſions of ſuch an Abbey, oꝛ ſpiritual coꝛpoꝛation, who 
might lawfully have them, as 7 Hen. 6. Dyer Sed non al- 
locatur; Foꝛ this Action is grounded upon the Tort, foz not ſet- 
ting fozth of the Tithes ; Foz which he demands the penalty of 
the Statute, and the ſeilin in Fe is but a conveyance ; Ind foz 
this Action he næds not make a title; And theretoꝛe it is uſual, 
that the Plaintiff bꝛings the Action as Fir marius vel proprietarius, 
without Gewing any particular title: And it differs frem the 
Cale of Alignment ot Tithes ; Foz there he ought to make 
god title: Ind in Debt upon a Leaſe foꝛ years, there nds not 
any title to be Chewn,as 21 H.7.CUherefoze,fc.Decondly,it was 
objected , pit is not god, becauſe he doth not Chew what was the 
quantity of every grain in ſpecie, as the ufual courſe is; Foz 
it is here altogether incertain , and the Court knows not how to 
judge thereupon : Sed non allocatur ; Foz he chews what the 
Tithes were wozth, which is the wzong ſuppoled toꝛ the catry⸗ 
ing them away, and that is ſufficient ; Uyerefoze it was ad- 
judged fo2 the Plaintiff, 


Eliz. Gardener verſus Thomas Spurdant, and Frances his wife. 


Ction fo2 woꝛds: Mhereas one George Gardiner her hul⸗ 

band died by the viſitation of God, 1 Feb. 13 Jac. That the 
Defendant Frances (aid of the Plaintiff, 2 Feb. 13 Jac. Thou haſt 
poyſoned thy husband, (innuendo the faid George Gardiner,) and I will 
juſtifie it: And afterwards ſhe ſaid to John Monox of the Plain⸗ 
tiff, Goodwife Gardiner hath poyſoned her husband, and I will juſtifie 
it, and have told her ſo much to her face, Th? Defendant pleaded 
Not guilty, and found foꝛ the Blaintiff, and moved in arreſt of 
Judgment that the Action lies not. Firſt, becauſe it is not ſaid, 
that che voluntarily poyſoned him, noꝛ when che poyſoned him, 
no2 that he died of tye poyſoning ; And otherwiſe it is not Fe- 
lony ; And foꝛ that purpoſe was vouched Barhams Caſe, Co. 4. 
fol. 20. & ibid. 44 Vaux Caſe ; Sed non allocatur ; Foz when it 
was chewn that the Plaintiffs husband was lately dead, and 
the Defendant ſaid the Plaintiff had poyſoned him; It is a 
great ſcandal; che alſo chargeth her with poyſoning unto death: 
UWherefoze it was adjudged foꝛ the Plaintiff. 


Mayho werſ#s Buckhurſt, 


Kror of a Judgment in the Kings Bench; in a Writ of Co- 
venant bꝛought againſt him as Allignæ of one Tho, 3 . 


— — 
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oꝛ that the Leſſee Covenanted to pay annualiy during the 
A erm 21 years 20 8. tothe Church-wardens of St Saviours in 
Southwark, and to repair the Houſes, and leave them well re⸗ 
paired at the end of the Term: And becauſe the Aſſigne did 
not pay the ſaid Rent, noꝛ repair the ſard Tenements, the Ac⸗ 
tion was bꝛought; Ind Judgment being given upon a Nihil di- 


cit, and entire Damages found, it was adjudged faz the Plaig- . s 


tiff; Ind now Erroꝛ aſſigned, becauſe the Aſſignee is not charg- 
able with this Covenant of the payment of an annuall ſumm 
but it a is mere collaterall Covenant: alſo it is not well aſſigned; 
fo2 it is not chewon foz what time « ſumm was arear; Ind 
all the Juſtices and Barons held, that this Declaration was 
not god foꝛ both cauſes; And therefoze the Damages being en⸗ 
tire, the Judgment was reverſed. - 


Euley verſas Sloley, Trin. 12. lac. rot. 983. 


A 

Eren ofa Judgment in Treſpaſs, #falſe Impziſoinnent in the 

Kings Bench. The Erroz aſſigned, becaule in Treſpaſſe of 
Battery and falſe Jmpzaſonment, the Defendant as to the Ba- 
tery pleads Not guilty, and as to the Jmpalſomnent juſtifies ; 
UUhereupon it was Demurred, and it was adjudged that the 
plea was ill; Wheretoze the Plaintiff pzayed. his Judgment 
thereupon, anda Nolle proſequi was entred foz the reſidue, and 
he had Judgment accozdingly:And berauſe as to the Nolle pro- 
ſequi, Juda ment was not entred, quod eat fine Die, ſo ds there 
was not any diſcharge made fo2 the Defendant,it was alledged 
to be erroneous: But it was held clerly, that where there be 
two Defendants; and the one pleads Not guilty, and the other 
pleads another plea, whereupon it is demurred, and Judg⸗ 
ment foz the Plaintiff againſt him who demurred; and a Nol- 
te proſequi foꝛ the other, there of neceſſity it ought to be fine 
die; otherwiſe it is ill; But where it ts againſt one, there the 
— are both wayes: Wherefoze the Judgment was 

med. 


Wood and his Wife, verſus Doctor Suckling. 


Eu a Judgmene in Norwich in an Action of Trover of 
Gods, againſt the ſatd Wood and Anne his Uitfe of the 
Trover and converſion of the Feme during the Covertuer : 
The Defendants pleaded Nor guilty , and d againſt them 
koz part, and koz the other part, it was found{foz the De⸗ 
fendant; And the Judgment was, quod querens recupetet his 
Damages found, and that the Defendant Anne fit in miſericordia; 
Ind that the Plaintiff per falſo clamore quoad reſiduum unde de- 
fendentes acquietati exiſtunt, fit in miſer cordia: The Erro2 a 
ligned; Firſt, becauſe the Judgment is, that the Feme ſit in mi- 


ſericordia, 


. 


4: 12: 07 


poſt: ed. 


(11) 
25 Reb: 110: 34 
los" 100 


He oo. 


(12) 


—— 
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ſericordiaz whereas it ought to be, that the 370» and Feme fine 

to-9: 73:4 in miſericordia, fo2 the cannot pay it without her Husband: Al⸗ 

ſo becauſe the 3aro» pleads with the Feme, and Doth not confeſs 

the Action, foꝛ that is the cauſe of the miſericordia; Alſo the u⸗ 

ſuall courſe is in Actions againſt 379» and Feme, foz Treſpaſs 

don by the Feme during the Coverture, it they be thereof convined 

to have the Judgment, Ideo Capiantur, nᷣgainſt both, vet there is 

aue 203 0 no offence bythe Baron himlelfe:Jnd all the Clarks affirmed,that 

ſo was their courle, her Erroz was alligned, becauſe the 

Judgment is not quod defendens eat fine die. And foz both cau- 

ſes it was held to be erroneous, but pꝛincipally fo2 the fut; 
UWherefoze Judgment was reverſed. 


Bedo verſus Sanderſon, 


(13) — in the Erchequer; Foꝛ that the Defendant per viam 
corruptæ bargan. & chevianſie fact. betwixt the Defendant and 

one Edward Hayns teteived ot one Iohn Hayns Adminiſtratoꝛ of the 

ſaid Edward Hayns betwixt the 23 Iune 14 Iac. 65 l. (viz. ) foz the 

uſe and occupation of an Houſe in Clerkenwell in the County of 

Midd, from Midſummer 14 Iac. unto Mich, 14 Iac. 15 l. Et pro 

abſentione & detentione ſolutionis 1000 l. from the 16 April 1614 

foz ſix moneths then following 50l.Vbi revera prædict.meſſuagium 

 adrunc valebat dimittendo per annum 20 l. & non ultra; And there- 
At es fore he demanded thae thouſand pound, being the treble of the 
value of the 1000 l. ſo foꝛboꝛn, After verdict foꝛ the Plaintiff; 

upon Not guilty pleaded, it was moved in arrelt of Judg- 
ment, that this infozmation was not god. Firft,becauſe he doth 
not Chew the certainty what the bargain was but generally, 
per viam corruptæ, &c. Sed non allocatur; Foz it was ſaid, that ſo 
was the uſual courſe in the Exchequer, being grounded upon 
the receipt; And that is to be pꝛoved in evidence; But it was a⸗ 
gred, that in pleading to avoid a Sond oz an aſſurance, it 
ought to be particularly pleaded and chewn, Foz the party is 
pꝛiby to the manner of his contract, but the Jnfozmer is not 
pꝛivy thereto, and therefoze it ſukficeth him to lhew the particu- 
lars upon the Evidence. Decondly, becauſe it is not chewn, 
that the Youſe was not wozth above 201, per annum at the 
time of the bargain; Foz peradventure by Fire oꝛ Tempeſt it 
may fall, in toto, vel in parte, ſo as at the time of the receipt it 
was wozth but 20 l. And here adtunc valebat cannot be refer- 
red to the time of the bargain; Foz there is no time layed there- 
of; but there be thi times alledged, (viz) betwirt the 23 Tune. 14 
lac., Decondly, the occupation of the Youſe from Midſummer 
to Mich, Thirdly, the fozbearance of the money from 16 April. 
14 lac. fo2 ſix moneths following; And then it is ſaid, ubi revera 
meſſuagium prædictum adtunc valebat &c. So it is uncertain to 
which of thole times adhunc refers; And if it ſhould refer to the 


= 
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Js pꝛoperly adtune always refers to tie laſt antecedent, as 28 

H. 8. 19 Dy. Bolds Caſe is, that it ought to be ſo expounded:Then 

this ig no oftence, and it is. uncertain to which of the times it 

(hall keter, and lo the infomation is not good; Foz the Defen- _ 
dant ought to be certainly and. pzeciſely charged, who is to be C 
Fined and Impꝛiſoned, and not by argument and implicitively: 

And pꝛeſidents were (hevon, that in ſuch Caſes the uſuall courſe 

is / to alledge it to be of ſuch a value #no moꝛe, at the time of the 

bargain, when the want of the value of the Youle is the ſole ot⸗ 

fence & cheviſance which is pꝛetended; Ind foꝛ that purpoſe were 

cited Pꝛeſidents in the Erchequer, Trin. 43. Elz. rot. 102.be- 

twirt Harriſon and Bagſhaw; @ Mich. 43 Eliz. betwixt Farnabie and 

Bethz and Trin. 3 Iac. rot.132. & Lovedays Caſe in the new bo of 

Entries; Mheretoꝛe it was p2ayed that the Defendant might 

be diſcharged; And after argument at the Bar by the Attozney 

Generall, and Serjeant Chiburn, in maintenance of the Inkoꝛ⸗ 

mation, and by Thomas Crew t Damport, and George Croke foz 
maintenance of the exceptions, Jt was adjudged fo2 the Plain- 

tiff, Vid. 4 and 5.Phi.& Mary. Dy. 16. Fox Caſe, Ployd. Comment. 

202. Stradlings Caſe, & ibid, 193. 3 Ed, 4. 21. 


Cotton verſus Weſtcot. Cujus principium ant. fo, A. 


4 i — Caſe was now arguedat the Bar, that it was not (x4) 

Erro?; Foꝛ although an Infant may not appear by At⸗ Ae: 296 
toney, being Defendant 02 Plaintiff, in Actions brought in his © J 25 
pꝛoper right, and ik he appear by Attozney it is Erro2, and may 2 "202502 
be aſſigned foꝛ Erroz, although he were of full age at the time Ae 

of the UUrit of Erroꝛ bꝛoug ht, vet againſt an Jnfant Exetu⸗ . 2 
toꝛ, who repꝛeſents the perſon of his Teſtatoꝛ, who was of full re * 77 0: 
age, and may pay Debts and Legacies, and receive them, and * 

make acquittances, and be outlawed in his perſon, there is no 

Diſability, but that he may well appear by Attoꝛney; And Pꝛeli⸗ 

dents were chewn in Court, viz. Trin. 38. Eliz. rot. 144. betwixt "= 
Bear and Starky, where an Jnfant ſued by Attozney, upon a 5: tz: 4 57 
Debt as Executoꝛ, and Erro2 aſſigned fo2 this cauſe, and ru⸗ 

led to be no Erroz: But the Judgment was affirmed. oe, : 

eit was alſo fo adjudged, Paſch. 37. Eliz. rot. 251. betwixt Bartholo- Z: 44 

« mew and Dighton: But it was thereto anſwered, and ſo reſolved by 

the Court; That an Infant being ſued, and pleading by Attorney, 

c although he be Executor, yet it is erroneous ; for being ſued, he 

may by a falſe plea be charged de bonis propriis. And although 

<< he pleads truly, he ſhall be charged in Damages de bonis 7 

and by intendment he cannot inſtruct his Attorney to plead; And a A1. 

< Guardian is alwaies made, that he ſhould anſwer the Infant if he peſt 04 

e plead ill; Wherefore Law & reaſon require, that although he be an 

« Executor, yet he ought to appear by Guardian; And therefore dif- 


« ference was taken, where an Infant Executor is Plaintiff, & where 
| | x he 
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he is Defendant, and being Plaintiff where he recovers; For if Iudg- 
ment be given againſt him where he is Plaintiff, it ſeemeth all one 
with this Caſe; And ſo was the opinion of the Iuſtices, and fr that 
reaſon it was reverſed: And it was ſaid, that an Attorney may plead np 
ſum informatus; but a Guardian cannot. Vid. Co. &. 58. Beechers Caſe, 


Hariſon verſus Metcalf, 


* The Defendant avows foz Rent of 20 l. ſuppoſing 
that Majoꝛ Vavaſor was ſeiſed in Fee of the place where; 
And in 28 El. granted a Rent of 201. per annum; Ind foz the 
Kent arrearAnno 12 Jac. he avows, c. and upon Jiſue Non con- 
ceſſit , the Jury found a ſpecial verdict,That Wl. Vavaſor was 
ſeiſed in fe / let that Land, anno 23 Eliz.to Majoꝛ Vavaſor foz 21 
rears, and he ſo poſſeſſed granted that Rent; Et fi, &c. And up⸗ 
on this verdict, although the Illue be found quod conceſſit, and 
ſo it is foꝛ the avowant, yet becaule it appears, that the eſtate 
out of which the Kent is granted, was determined long time 
befoze the diltreſs taken, ſo that he had not any title to avow , 
It was held that Judgment Gould be foꝛ the Plaintiff,although 
the Jſue was found againſt him. Secondly, it was moved in 
arreſt of Judgment, that the Ven. fac. bare Teſte 26 Jul. which 
was the laſt day of Trin. Term, and ſo the return is bekoze the 
Teſte, and the Diſtringas ill awarded: But it was reſolved , 
that inaſmuch as it is but a default in the judicial pꝛoceſs, it 
Gould be amended: Uherefoze it was appointed to be amen- 
ded; and Judgment was given fo2 the Plaintiff, 


Turnor verſus Champion. 


A Ction fo2 theſe woꝛds; Thou haſt ſtoln my Corn, and carried 
it to market: It was moved in arreſt ot Judgment, that the 
Action lay not; Foz it might be Com growing, and then it is no 
Felony ; And woꝛds Call be taken in mitiori ſenſu : Sed non al- 
locatur; Fo2 it ſhall be intended acco2ding to the common ſenſe, 
Coꝛn in the barn, not in ſheaves, whereof a quantity cannot be 
taken, and carried to market ; UNherefoze it was adjudged ko 
the Plaintiff, 


Wile verſus Bellent. 


Eplevin: The Defendant avows, becauſe that his Anceſto: 

was ſeiſed in Fe, and let the Land in qua, &c. foz years- 
rendzing Rent, and koꝛ Rent due to him and his Fee, in right 
of his rene , he avows the taking: Alter verdict fo2 the avowant, 
upon a collateral iffue, exception was taken in arreſt of Judg- 
ment, Becaufe the Baron ſole avows, and he doth not joyne 
his Feme with him; TWHereas it appears, that the Rent is ns 


JAc oi Regis in Banco Regis. 443 
to him a his Feme, ſo he ought not to avow in his own name ouly; 

But becaule he hewed the truth of the matter as it is, and did 

aver the life of the Feme, and ſo the diſtreſs well taken by him, * 
and the Rent due unto him , Jt was adjudged that the avowry 

was god enough. 


Churcher verſus Wright. 


Sſumpſit: After verdict foꝛ the Plaintiff; it was moved in (1830 1 „ 
arreſt o Judgment, that the Diſtrmgas was blank, and no cx 

return thereupon, noz name of the Dherilt added, oz put thereto; :-- 

But becauſe the Ven, fac. was well returned; with the name bt 

the Sheriff added thereto; and this Diſtringas is of the ſame Ju⸗ "_ 

roꝛs, who were well returned befoze ; The Court held, that it 8 

was amendable; and foꝛ that cauſe it differed from Rowlands ,,4s:199* 

Caſe, Co. 5. 41. Foꝛ there the Sheriſts name was wanting up- pot $2.0: 

on the Ven. fac. which guides the reſidue of the p2oceſs ; Where- lo. 137 

foze it was ozdered that it chould be amended ; Ind Judgment | 

was given fo: the Plaintiff, _ ... bj 


Taylor verſus Welſted, Hill, 13 Jac. rot. 1238. 


Rror in the Exchequer Chamber, of a Judgment in Treſpaſs (1 

Kade Kings Bench; The Etroꝛ aſſigned was that the de- 0199 

claration-was not god, becauſe in Treſpaſs , the Plaintiff (up- 

poleth, that the Defendant 31 Maij 13 Jac. at London in ſuch a 

pariſh aſſaulted him, Et adhuc & ibid. beat and wounded 

him, and a bag of the value of 12 d. from the Plaintiſt 

with 100 l. in mony therein, twk and carried away, Et alia enor- 

mia, &c. And he doth not ſay adtunc & ibid. and ſo no time no2 

place mentioned of the taking and carrying away of this bag; 

Aud therefoze although it be after verdict, yet it is not aided, at. |. 

But the Court held that it was well — + Foz (Et) accou- I 

ples it with the time and place of Battery: Jt was then moved, 

that there wanted in the declaration vi & armis, which being in 

Treſpaſs ought to be of neceſſity, and it is not matter of foꝛm 

but ſubſkance;and not aided by any of the Statutes; And of that f 

— the whole Court: Uherefoze fo2 this cauſe it was 
ed. 


: $26: * 


Nicholas Brown verſus Nicholas Low, Trin. 15 Jac. rot. 73 f. 


Ction foꝛ woꝛds; Foꝛ that he ſpake of the afoꝛeſaid Nicholas 
A Brown theſe 1002DS - Thr few — robbed me of all (20) 
my goods. After verdict foz the Plaintiff, and damages found 
to 5 l. it was moved in arreſt or Judgment, that theſe wozds 
were not actionable ; Foz he doth not thew that there was any 
communication of the mated, no2 that he was. 2 > 

1 2 


auks:316:424- 


(22) 


— 
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whom the woꝛds were ſpoken, no2 that he ſerved the Plaintiff, 
So non conſtat de perſona: Sed non allocatur; Fo2 when it is al⸗ 
ledged, that he ſpake it of the Plaintiff , that is a ſulftcient cer- 
tainty ; There is alſo a ſuffiaent demonſtration of the perſon, 
when he names him, his Maſter ; Foz it ſhall not be intended, 
that he had moze Walters of that name, as it was objected at 
the Bar, that he might have: UWheretoze it was adjudged foꝛ 
the Plaintiff.But it was agred by theCourt;FJf one ſaith to ].$. 
Thy Son hath robbed me; And his Don bang an Action, he can- 
not without averring that he had no moze Sons main ain it: 
But if one ſaith to a thy Father, 02 to a TWite, thy Husband 
hath robbed me, the Action lies fo2 the Father # Yusband, with- 
out any ſuch averment; Foꝛ there cannot de moze Fathers oz 
Husbands. ; | 


Leigh verſus Gotyer. 


A= : UWhereas upon the 24 June 12 Jac.at D. The De⸗ 
fendant demiſed to the Plaintiff a cloſe called the Leer, foz 
two years ; in conſideration w hereot the Plaintiff adtunc & ibid. 
aſſumed to pay foz that Leaſe 26 1, And that the Defendant 
adtunc & ibid. thereupon pꝛomiſed to diſcharge and ſave him 
harmleſs, from all charges troubles and incumbrances: And al- 
ledges in facto, that he had not diſcharged him of all charges 
and incumbeances ; Foz one Mary Everard 7 Auguſt 12 Jac, di⸗ 
{trained in the ſaid cloſe, four of his Kine, fo2 a ſumme of mony, 
fo2 which the laid cloſe at the time of the diſtreſs was lawfully 
charged and liable thereto, and the laid Kine impounded and 
detained until he was infozced to pay the ſaid mony ; After ver- 
dict foz the Plaintiff, upon Non aſſumpſit pleaded, it was mo- 
ved in arreſt of Judgment, that the declaration was not god; 
Becaule he doth not chew . that there was any charge betoze due, 
no2 by whom granted : And it might be charged by the Plaintiff 
himſelf after the [aid Leaſe made, and therefoze it is no erpzeſs 
charge upon this pꝛomiſe; And fo2 this cauſe it was held to be 
— by all the Court: Uherefoze it was adjudged foz the De- 
ant, | 


Thomas Leeſer verſus Samuel Weſt, Hill. 13 Jac. rot. 629, 


E of a Judgment in an Ejectione firmæ; After the Be- 
coꝛd removed, and the Erroꝛ aſſigned, it was moved, that 
the Recoꝛd might be amended ; Foz the Entry after the impar⸗ 
lance, Ad quem diem venerunt, tam prædictus Thomas, quam præ- 
dict. Samuel per Attornat. ſuos, &c. Et prædict. Thomas defendit 
vim, &c. & dicit non eſt inde culpabilis, &c. and ſo Thomas 18 
miſtaken foꝛ Samuel, which was alledaed to be but the default 
of the Clerk; And although the Recoꝛd was removed, 22 
* 
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Erroꝛ aſſigned, yet it was oꝛdered to be amended : And preſi- 

dents chewn foꝛ amendment in litze Caſes," the one Trin. 12 Jac. . 4 
rot. 1466. betwirt Oliver Spray and George Parſons, where te : 1 
Entry was, Et prædictus oliuarus defendit vim, &c. where it 

Could be predict. Georgius: And after the Errozs aſſigned, it | 
was oꝛdered to be amended; Do betwirt Moyle and Ewer : After a 36 
the Recozd removed, and the Erroz aſſigned, the Bill upon the 
File was amended, 


Anonymus; 
. han 
A Latitat was ſued againſt J. S. and A. S. 3 and Femeby (23) 

T. D. The Feme Was arreſted, but the Baron could not be 
taken; The Dheriff returned Cepi corpus fo2 the Feme, but Non 
eſt inventus foꝛ the Baron; The Feme herſelf did not appear foz the 
Baron: The queſtion was, what Could be done in this Caſe ; And 
it was held by the Court, that nothing could be done, unleſſe 
there were baile put in by the Zn: Foꝛ the Feme without the 
Baron cannot be ſued, no2 can put in baile, and againſt the 8. 
ron, unleſs he be fut taken and put in baile, there cannot be a⸗ 
ny declaration ; and therefoze in this Caſe, in regard the Plain- 
tiff cannot declare, the Feme was diſmiſſed ; And it was ſaid, 
that he ought to ſue them by pꝛotels of outlawry, and by that 
means he might have remedy ; Foz it were a great miſchief , 
that a Feme Covert ſhould intermeddle and merchandiſe and pꝛo⸗ 
cure gods into her hands , and the Baron abſenting himſelf, oz 
keeping in his houle;there ould be no remedy againſt them, And 
although it was alledged,y the courſe hath been in an inkoꝛmati⸗ 
on of recuſancy againſt Bon # Feme, þ the Baron appearing, hath 
been compelled to find baile foꝛ himſelf and his eme: Jt was an- 
ſwered,that it was at the Diſcretion of theCourt; Ind the reaſon 5: c2* 32%: 
thereof may be alſo, becaule the Ben is to put in the baile when wn x 
che appears, # the loſſe keth onely upon him: But this reaſon will _ __, 
not ſerve where the Feme onely is arreſted, a 


62 £9: 


Anonymus... . Mich. 10 lac, rot. 25t, *** N 


Rror in Debt upon an Obligation of 1000 Marks ; The A- (24) 

ſtion being bought in Mich. 3 Iac. and continued by impar⸗ 
lance until Mich. 10 Iac. and then Judgment given by nibil dicics 
And the Erroꝛ aſkigned, becauſe the continuance was ab Octab. 
Mich, 7 Iac, uſque Octab. Hill. 7 Iac. Mhereas Octab. Mich. 7 lac. 
was adjourned uſque menſem Mich.7 Iac. The Defendant pleaded 
In nullo eſt errarumzAfterward a UArit of Certiorar. was pꝛayed 
to certifie the Urit of Adjournment; and it was much doubted 
whether it ould be awarded, after In nullo eſt erratum be plea- 
ded, becauſe it extends to reverſe a Judgment and not in affir- 
mance thereot, in which Caſes only it hath been uſually grey : 
| t 


—  — 


— — OI 
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But it was reſolved, that it ould be awarded to intoꝛm the 
truth, as well foz the reverſal as in affirmance of a Judgment, 
and it was awarded accoꝛdingly: And now this Term the que- 
ſtion was, whether a continuance may be entred from Octab. 
Mich. uſque Octab. Hill. 7 Iac, Ind it was moved that it might 
not; Foz by the Urit of Adjournment nothing can be done at 
that day, but to adjourn the Term to the day appointed; And no 
appearance can be made no2 any thing Done, but to read the 
UUrit of Adjournment onely,and to adjourn all appearances, and 
all matters and pzoceedings and Jurozs unto the day appointed 
by the Urit of Adjournment. Vid. 4 Ed. 4. 20, & 41. 21 Ed, 4, 
37. Mich. 7 Iac. Sr. Nicholas Points Cale, 


Fowler verſus Sanders, Trin. 15 Tac. rot. 426, 


AC tion upon the Caſe ; Foz laying in the high way in Goggeſ- 
hall, leading fromGoggeſhal to Brayntree divers loads of logs, 
whereby they much ſtraitned the high way; So as the Plain⸗ 
tiff luch a day riding in theEvemng the ſaid way, his hozſe ſtum⸗ 
bled upon thoſe blocks, much hurt him; Foz which ac. The De- 
fendant confeſs it to be an high way, but he ſaith, that the town 
there. Faving ancient houles, uſed time whereof, m. 19 lay logs 
5 ancient 3 ue 7 A, to ay 

in waſte places of the ſaid way befoze their ders foꝛ their ad 
leaving ſufficient paſſage foz chariots, hozlmen, « fotmen; And 
Pp he was ſeiſed in Fee of an ancient houſe, and laid logs foz his 
fuel in waſte places of the high way, leaving ſufficient foz paſ- 
—— chariots, hoꝛſemen, # kotmen to pals; ac. Ind the Plain- 
ft riding by the high way improvide turned his hoꝛſe upon the 
blocks # fell, ac. UWhereupon the Plaintiff demurred, æ without 
much argument, it was adjudged fo2 the Plaintiff; Firſt that 5 
Action well lay fo2 the Plaintiff, becauſe he habing ſpecial da- 


mage had cauſe to bꝛing that Action, although the nuſance be a 
publique nuſan:e, 27 H. 8.27. Co. 5. 73. Williams Caſe, 2dly, That 


the preſcription to make a nuſance is not god; Foz it is againſt 
Law to pꝛeſcribe in ſuch manner. 3 dly, this pꝛeſcription foꝛ 5ᷣ in- 
habitants is not god: wherefoze it was adjudged foꝛ p Plaintitt. 


Sheirs verſus Henry Bretton. 


Cent bꝛought in London, ſuppoſing the plate to be of a de⸗ 
miſe apud parochiã Sanctæ Marie de Bow in London of a Meſ⸗ 
ſuage in D. in the County of Surrey, d therein a Covenant to re- 
pair the houſes; And alledgeth, that apud Lond. in parochia, &c. he 
permitted the houſes to decay:and upon demurrer;upon a vicious 
Bar pleaded, it was chewed toꝛ exception to the Count that this 
beach is of a matter local, a not tranſitozy, a is not in this Caſe 
well aſſigned; Ind of that opinion was the Court: WMhereupon 
9 Plaintiff diſcontinued his ſuit, # began de novo. Lum- 


— —— 
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Lumley verſus Hutton, Trin. 15. Iac. rot, 


Deb. upon an Obligation of 400 l. 4 May 9 Iac, conditioned 
fo2 the perfozmance of the award of two arbitratozs, to be 
made befoze the 20 of May following,of all ſuits, controverſies 
and demands betwirt them; And ik they ſhould not make an 
award : Then to pertfoꝛm the umpierage of Randolph V Voolley, 
&c. to be made befoze the firlt of Iune following, The Defen- 
dant pleaded,Quod nullum fecerunt arbitriũ: The Plaintiff chews, 
That one V Vincent Bus field was indebted unto him by Bill in 
276 l. and died, and made Eliz ab. his wife his Executrix, and left 
unto her Jets, dic. who twk to husband the Defendant ; And 
that there veing a controverſie betwixt them foz this Debt and 
other matters, they ſubmitted themſelves prout the condition, cc. 
And that the umpier within the time prefixed made an award, 
That the Detendant ſhould pay 240 l. to the Plaintitt, in ſatiſ- 
faction ot that Debt at four ſeveral payments, within two years, 
And expreſs the ſeveral days and places foꝛ payment, and that 
upon the laſt payment, the Plaintiff Gould make a general re⸗ 
leaſe of all Ictions and demands befoze the date of the releaſe; 
And allignes the beach of non payment of one of the ſaid four 
ſununes : The Defendant take Jlue, that he made not any ſuch 
award; which being found fo2 the Plaintiff , Jt was now mo⸗ 
ved in Arreſt of Judgment, that this arbitrement was void. 
Firſt, becauſe this duty is not due by the Bro» himſelk, but in 
right of his wife as Executrir; And there is nothing in this 
ſubmiſſion, but that it is due from him in his own right: Sed 
non allocatur; Foz the arbitrato2s have power, as well to make 
an award foꝛ py which is due in his own right, as of p which is 
due by him in right ot his Fene as Erecutrir, which is in ano⸗ 
thers right: And ſoit was adjudged here befoze in Vanlore and 
Dribblets Caſe 12 Jac. Vid, 21 H. 6. 19. Setondly, it was ſaid, 
that this arbitr ement to pay 240 l. in ſatisfaction of a Bill of 
276 l. cannot be any ſatisfaction; Foz a ſingle Bill cannot be 
diſcharged by a nude payment; and it is not awarded that he 
ſhall accept it in ſatisfaction ; Sed non allocatur ; Foz being a- 
warded, that he Gall pay it in ſatisfaction, it is therein implyed, 
that the Plaintiff Gall accept it in ſatisfaction ; And if he do 
not accept thereof, and ſues the Bill, he fozfeits his Bond; Fox 
he doth mot ſtand to the ſubmiſſion ; which is a ſufficient tie 

unto him, that he all accept thereof ; And being accepted, the 
arbitrement is a good Bar. Thirdly, it was objected, that the 
arbitrement is void; Foz the award to make a releaſe two years 
after,of all matters befoꝛe, is void, And then nothing effectual 
is awarded to be Done on the Plaintiffs part; Ind then nothing 
being awarded on the one part, it is void, as it is held 
in 7 H. 6. 40. Sed non allocatur; Foz although this —_— 


(279 
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(28) 
e 933: 


add: 416: 


auks 'If33Hf- 
pf 929" SF ters atter the ſubmiſſion;yet the award being god in point of 


void foꝛ the making of this releaſe, as it was agreed by all the 
Court; (Foz they awarded to make a releaſe of mat- 


payment of the money in ſatisfaction of the Debt, ( which is well 
awarded foꝛ both parties therein,) and the bꝛeach being al⸗ 
ſigned in that point, it was held to be a lufficient arbitrement, 
and a ſufficient bꝛeach aſſigned; Foz which cauſe it was ad- 
judged foꝛ the Plaintiff, Vid. Co, 8, Rep. tol.97. Baſpools Caſe; 
But the ſame Term another Caſe was adjudged betwirt Maw 
and Samuel, where the arbitrement was, that the one chould pay 
40 $, and the other chould make a releaſe at ſuch a day after, of 
all Actions and demands untill the date of the releaſe; Jt was 
adjudged to be a void arbitrement; Foꝛ it is not awarded that it 
Gould be in ſatisfaction oꝛ diſcharge of any Debt due, oꝛ Treſ- 
paſs done befoze the ſubmiſſion; So it doth not appear foz what 
cauſe it was awarded, no2 that the Detendant chould have 
any benefit by the payment thereof. 


King ver ſus Rumball. 


]- 5- ſeiſed in Fer of Docage Land, deviſcthit by theſe words, 

Item | give to my wife Joax all my Houſes and Free-Lands for 
her life, and after her death to my three Daughters equally to be di- 
vided, (viz.) to Ioan; Avice and Alice; And if any of them die be- 
tore the other, then the others to be her Heirs equally to be di- 
vided; And if they all die without Iſſue, then to three others na- 
med in the Will, &c. The (ole queſtton was, Uhat Eſtate 
the Daughters ſhould have; And adjudged by the whole 
Court to be an Eſtate Tail. 37 Aſs. Pl. 15. 15. Aſs. Pl. 14. 15 H. 
F. fol. 6. Co. 7. fol. 41, Berisfords Caſe. Co. 6. 16. and Webb and 
Herrings Cale, Hill. 14. Iac. A man Deviſeth to his Son after 
the death of his wife; And if his Daughters out- live the Mo- 
ther and the Brother, and his Heirs, that then they ſhould have 
itz It was reſolved to be an Eſtate Tail in the Son; fo2 it is im⸗ 
poſlible that the Don chould dye without Meirs, as long as 
his Diſters are alive; And therefoze the intent of the Debiloz 
all be conſtrued to extend to the Heirs of his body, and ſo to 
be an Eſtate Tail. And Houghton put this Caſe; A man ſei⸗ 
ſed of three meſluages, hath Illue the Daughters, and he 
deviſeth one Youle to one, another to the ſecond, and the third 
to the third Daughter; and if his Daughters die without Jl- 
ſue, then to remain to a ſtranger: The one dies without Jfſue; 
Quære, Uhether the ſtranger (hall take it pꝛeſently, oꝛ ſhall ex⸗ 
pect until all be dead without Jfue, 


Baſkervile 


— — — — 
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Baskervile ver ſus Brocket. 


Pitt firm. One ſeiſed of Lands in Fee ſimple, becomes Bail in p 
Kings Bench in an Action of Debt; ind atterJfſue jo; ned, lets 
his Lands to Baskervile p Plaintiſt; Judgment is afterwards 
iwen againſt the pzincipal, # an extent taken upon the ſaid Lea- 
ed Lands; Baskervile being thereupon outed, dings this Action; 
And whether this Land ve liable to the reconuſance, and ſo ex⸗ 
tendable during the Term was the queſtion. Bridgman # Harris 
fo: the Defendant argued ; Thar the Land is chargeable, and 
that this execution is local, and that the Bail is in nature of a 
reconuſance;And ſo, as a Judgment, which ſhall bind the Lands, 
in whoſoevers hands they afterward ſhall come: And although 
at the time of the Bail it was uncertain whether the Plain- 
tiff Could obtain Judgment, yet when the Judgment is given, 
it hall relate to make it certain from the : Foꝛ when 
two times are requiſite to the perkection ot an Act, it chall be 
ſaid, upon their conlummation, to receive its perfection from the 
firſt; as Dy. 246. of a Fine levied by a Feme ſole; And in War- 
rantia Chartæ a man (hall recover pro loco & tempore, &c. And 
8 Ed. 4, 5- It Batl oz Mainpꝛiſe be-acknowledged ; although 
it be not entred ol Recozd, yet it is ſufficient, #may be entted in 
another Term; And the woꝛds of the Dtatute of Weſt, the 2 
cap. 18, That no Elegit ſhall iſſue but when Debitum recupe- 
ratum fuerit were ſtrongly urged by them; Foz they be not onely 
quando debitum fuerit recuperatum, but cum debitum fuerit recu- 
peratum, vel in curia Regis recognitũ. And in this Cale although 
there be not debitum recuperatum, yet there is debitum recognit. 
in curia Regis, and ſo within the expꝛeſs p2oviſion, that an Elegit 
Hall iſſue out of the Lands whith he had cum debitum fuerit re- 
cognitum, And whereas it may be objected, that the Pzincipal 
might alien his Lands bona fide, befoze Judgment , and if the 
Bail might not do ſo, he ſhould be in a wozſer condition: Jt was 
thereto anſwered, That it hall be accaunted his own folly ; And 
every Bail, although he be Bail but in-one Action , yet ſtands 
Bail foz all Actions bzonght by the ime Plaintiff againſt the 
ſame Defendant in that Term: And they laid, that if a Conuſee 
releaſe to the Conuſoz all demands and rights in the Land be- 
koze the Execution, the releaſe is not god; xet it was adjudged; 
Mich, 26. & 27. Eliz, rot, 1705, That if a Conuſo2 make a Fe- 3: #-: 497 
offment,and befoze Execution the Conuſe releaſe; Jt is god, 
becauſe he hath not any means to have Execution againſt the 
Feofkee but by way of Extent ; whereas in the hands of the 
Conuſoz the Land was not Debto2 : And the new book of 
Entries fol. 224. was by them vouched fo2 pꝛot of the puncipal 
Caſe, But George Croke, and Coventry Solicitoꝛ General ar⸗ 
gued foz the Plaintiſt, _ Lands (hould not be chargers 
mm 702 


1 


—ͤ .[7—2t.— 


Termino Michaelis Anno decimo quinto 


— 


aal . 


Fo it is clear, That the Common Law doth not allow execu⸗ 
tion of Land foz a Perſonal duty, unleſs in two Caſes; 
The one ok the King by his Pꝛerogative; The other ok the 
Heir, where other wile the Debt would be loſt: A's Davie and 
Peapes Caſe in Plowd, & Co. 3. Rep. Sit Will. Herberts Caſe,Foz 
this Eecution is grounded upon the Statute of Weſtminſt. 2. cap. 
18, The wo2ds whereof are, cum debitum fuerit recuperatum, vel 
in curia Regis recognitum, vel damna adjudicata ſint de cætero in 
Excutione, &c. The qutſtion therefoze depends upon the true 
Expoſition of the ſaid Dtatute,wherin it was agreed, That this 
Bail to ſome intent was a reconuſance in ſome manner, 
but not ſuch as this Statute requires, and generally to be 
taken; There being a Diverſity between an abſolute re⸗ 
conuſance , and a reconuſarce conditional; In abſolute re⸗ 
ccnuſance is of a ſumme certain , at the time of the 
reconuſances entring, As in Mainpziſe; whereby it be⸗ 
comes a Judgment, and the party thereby enlarged ; But 
it is not ſo in Caſe of Bail, until all the conditions 
thereof be perfozmed ; which conliſts of five parts, (1) Si ju- 
dicium redditum fit : (2) Si judicium redditum ſit, and the De⸗ 
fendant doth not pay the condemnation ; (3) Or render his 
body to priſon : (4) Tunc vult & concedit, (5) Quod debi- 
tum prædictum fit recuperatum, &c. Currat ſuper me, & terras 
meas z. &c. ſo as the Bail doth not make any conuſance, except 
all the firſt parts thereof be perfozmed : Foz Tunc concedic 
( and not befoze) quod fir recuperatum 3 So as until Judg- 
ment given there is not any conuſance ; Foz extunc de⸗ 
{ignes the time from whence it (hall begin as a Duty: Al- 
ſo, although the party be bailed, yet in Judgement of 
Law, he Gan be ſaid to be always in Cuſtodia Mareſchal- 
i. Ya 0 32 N. 6, 40. 21 H. 7, 33. Bit ® 
is not ſo in the Common Bench; Foz the party there is 
not in the cnftody of the Maden of the Flat, #c. Se⸗ 
condly, Ik this Bail Gould be a reconulance , no Capias 
would lie, as it was reſolved 32 Eliz. Paſtons Caſe , and 
Mich, 11 Jac, Cliffords Caſe , and 14 Eliz, 306, Putenhams 
Cale; Foz the Statute of Execution is onely de terris & 
catallis debitoris, &c, AnD not of the body; And it is ſo ex⸗ 
pꝛeſſed in the tenoꝛ of the recotmſance > That it is to be 
levied de bonis , catallis, terris & tenementis , &c. f 
when by the rule of the Common Law, the Bail was 
charged in the ſame degree as the paincipal ; And when 
the Statute of 15 Ed. 3. gave the Capias againſt the pꝛin⸗ 
cipal, the body of the Bail (hall alſo be charged by the 
Equity of that Statute, ſo as it camot be ſaid to be a 
reconulance: But in the Common Bench, becauſe there 
is a reconuſance in a ſumme certain, when the Bail is 
entred the Execution is always Elegit, oz Fieri facias, = 
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not a Capias ad ſatisfaciendum. Thirdly , the Dtatute alſo 
gives an Elegit in Caſe of Debt, Cum debitum fir recognitum; 
vut of Damages, Cam damna ſint adjudicata; And therefoze it 
cannot be any reconuſance when a man becomes Bail in an A- 
ion of Covenant, #r, Becaule there ig not any duty, but 
all is to be recovered in Damages. Fourthly , the Entry 
of the Bail is in placico prædicto onely , yet by that En⸗ 
try he is ſubject to all Actions in the ſame Term again 
the ſame party , which would be a great inconventence to 
the Dubject ; And therefoze ought onely to be chargeable 
from the time of the Judgment as the paincipal yimſelf 
(hall be, and not from the time of the reconuſance : Foz then 
he Gould be in wozle condition then the pꝛincipal, which is in- 


convenient, and againlt reaſon. The bwks in n of 


this Dtatute ſay , That it binds as to the Inheritance 
from the time of the Judgment, and fo2 Chattles from the 
time of the Execution awarded, 42 Ed. 3. 11. 42 Afl. pl. 
17. 2 Hf. 4, 14. And whereas it was ſaid , That when 
Judgement is given, Jt ſhall then relate to the taking 
of the xeconulance ; Jt was thereto anſwered z That 
where two Ceremonies are neceſſary foz the perfection 
of a thing , it is not there of any validity , untill 
the laſt be effected ; And that it ſhall not relate «c. ; Foz 
then it would be to the prejudice of a third perſon ; And 
in pol thereof the laſt Caſe put in Butler and Bakers , 
Co. 3, fol. 35. was cited; And whereas it was alſo 
ſaid , That when Bail is entred in a Term, it ſhall 
relate as to bind from the firſt day of the Term: Jt was 
thereto anlwered „That it chall not bind the perſon , but 
from the time of the conuſance , as Co, 4. 71. Hinds 
Cale : Although one may not have an erpzeſs averment 
again! a Recoꝛd, ret when the time is material, he may 
aver in what time of the Term a Fine is levied ; And to 
that Objection , That although it be not debicum recupe- 
ratum , yet it is debitum recogmtum ; Jt was thereto an- 
ſwered , Jt cannot be ſatd to be debicum recognitum befoze it 
be cognitum ; And here it is not any debitum cognitum un- 
till the time of the Judgment ; And that it is not any du- 
ty 02 demand befoze. Vid. Cok. 5. 70. Hoes Caſe, 25 Afl. pl. 
7. 25 Ed, 3, Execution 139. And whereas it was ſaid , That 
it the Land in this Caſe C9uld not be chargeable, the Bail 
might alien his land betwirt the time of the reconuſance 
entred and the Judgment, and ſo defraud the Execu⸗ 
tion: It was thereto anſwered ; That fraud Chall not 
be preſumed, unleſs it be averred , aud then if it be 
by fraud, notwithſtanding the alienation, the Land (hall 
remain chargeable , as Co. 10. 56, Chancelloz of Oxfords 

M mm Caſe ; 


to: d: 171: a: 
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Caſe ; and Co. 8. 171. Fleetwoods Caſe , And if the Law 
Gould not be ſo, then a Sail might depend 20 years, and be im- 
poſſible to be diſcovered, and no purchaſer be in any certainty 
of his Lands; And how far purchaſers are favoured in Law, 
Vid. Co. 8. 96. Dy. 363. Laſtly, they ſaid, that there be not 
any Preſidents in Caſes of Bail to the contrary ; The new 
book of Entries 224. vouched on the other (ide, not being againſt 
it; Foz there the Scire fac. iS, That he ſhall have the Lands (e- 
cundum formam recognitionis, which may very well be taken to 
be from the time of the Judgment rendred; and the new bok 
of Entries 87. Acco2D in an audita querela; And Breom the Se⸗ 
condary ſaid, that the Pzeſidents upon the Entry of a Judg- 
ment againſt the Bail, are, de tempore recognitionis, ſecundum 
tormam recognitionis. 


Dobitofte verſus Curteene. 


Ction of Debt foꝛ 60 1, upon the Statute of 2 Ed. 6. foz 
the ſubſtraction of Tythes, to the value of 20 l. The Caſe 
was ſuch; The Abbot of Eveſham and his pzedeceſſo2s were ſei⸗ 
ſed of a Rectozy, and of Land within the ſame pariſh, time 
whercof,#c.untill the 26 ygar of K.H.8.It which time the Abbot 
made a Leaſe of the ſaid Land foz ſixty years, # by that Leaſe 
de miſed all Tythes renewing, ac. upon the laid Land, (viz.) Hay, 
Conn) ct. reddendo per inde, certain Coʒn⸗ rent; And by the ſame 
Jndenture it was Covenanted, that the Lell (hall not ſet foꝛth 
the Tythe of the Hay and Coꝛn to the Leſloꝛ, and his ſucceſſozs, 
but that the Leſſee his Executoꝛs and Alligns hall ſet fozth 
Tythe of Wiwll and Lamb to the Leſſoz, ac. and ſmall Tythes 
to the Uicar, dc. All which was perfozmed accozdingly: After- 
wards Anno 30. H. 8. The ſaid Abby was diſſolved, #1n 31. H. 8. 
the Dtatute made, which enacts,/That the Purchaſozs ſhall hold 
it diſcharged in the ſame manner as it was in the hands of the 
Abbots; ànd then the Statute of 2 Ed.6.was made: The Leale 
is ſince determined, and the Rectoꝛy came to the King, and the 
Land whereof, at. conveyed to another: And whether this Land 
Gall be diſcharged of Tythes, oꝛ not, was p queſtion; And it was 
argued at the Barr by Davenport fo2 the Plaintiff, and by Co- 
ventry Solicitoꝛ Generall foꝛ the Defendant, and afterwards 
at the Bench by Doderidge. The points which had been mo⸗ 
ved in the Caſe were two; Firlt, whether the unity of poſſeſſion 
with theſe circumltances tall diſcharge it; And he held that it 
chould not. Secondly, upon the Statute of 2 Ed. 6. Cap. 13. 
whether the Action be maintainable,in regard there had not been 
any Tythes paid within 40 years laſt paſt, befoze the making 
of the Dtatute;And he held that it was: Firſt, predial Tythes 
are collaterall to the Land, and if ye who hath the Tythes = 
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the Land makes a Feoffment, the Tythes doe not paſſe inclu- 5 
ded in the Feoftment, as 42 Ed. 3. is; Alo poſſeſſion ot the Land ro: 2 47 
onely cannot ſuſpend o2 extinguich Tythes , c. although to 

it may ſul pend tye payment, becauſe he cannot pay Tythes un= / . -.,. 
himſelf ; And therefoze unity of poſſeſſion prima facie hall not pet 
diſcharge the Land of Tythes: But if Tythes were never paid, \ 
then becauſe it may be intended, they were diſcharged by grant 

from the Pope, by reaſon of O2ders, oꝛ by reall compoſition 02 
ſarisfaction, oꝛ by other means, which means cannot be now 

known; Therefoze the Statute of 31 H. 8. made ſuch an unity 

which is juſta, æqualis, libera & perpetua,to be a Diſcharge; Fo2 +: ez: £43: 

it may be reaſonably intended that they were Diſcharged by 
compoſition : And if a Parſon, Patron, and O2dinary grant — 
Land to I. S. diſcharged of Tythes, he Gall. hold it diſcharged: = 4 
There be alſo in this Caſe many circumſtances; Firſt, there is a 

demiſe of the Land and of the Tythes alſo, which is an argu- pefl Y 
ment that they were due and payable, and by that demiſe to be 2 40% a 
—_— from payment. Decondly, there is a p2oviſion that 

he (hall pay other Tythes. Thirdly, there is a covenant foꝛ the 

Tythes leaſed , you ſhall not be compelled to ſet them forth: 

Whereas it hath ben objected, that the Kent doth not iſ- 

ſue out of the Tythes, it was agred that in point of remedy 

it is not iſſuing out of them; But it cannot be denyed, but 

that the Rent is greater in reſpect of the Tythes; As if a man 5 $0 
hath a Rectory and a Barn, the Barn being worth 41. per >: Ca 
annum; he demiſeth both foz 100 l. per annum: Although the Bent 

was not iſſuing out of the Tythas yet all know that the Kent 

was relerved, having regard to the Tythes; Allo in this Caſe, 

fozaſmuch as they are demiſed to the Leſſ@, and he hath them 

by way of retainer, it is as ſtrong as if he had payed them 

to the Abbot: And in p2oof thereof, he put the Caſe; Jf there be 

a Loꝛd, and Tenant, and the Tenant holds in Socage, ren- 

dring 3 8. Rent, and the Loꝛd entermarry with the Tenant, ac. 

Do z Ed. 3. Exchange of an Acre of Land foz the releaſe of 

Rent iſſuing out of another Acre, is a god exchange, yet he hath 

nothing but by way of retainer. Ind 45 Afl. Tenant foz life 

is impleaded, and he vouches his Leſſoz, he hall recover in 

value, but the Rent ſhall be Reconped, it. The ſecond queſtion 

is, upon the Statute of 2 Ed. 6. the woꝛds wherof are, Eve- 

ry of the Kings Subjects ſhall from hencetorch truly and juſtly di- 

vide, ſet out, yield, and pay all manner of their prediall Tythes in 

their proper kind, as they renew and happen, in ſuch manner and 

form as have been of right yielded and payed within 40 years next 

before the making of this Act, or of right and Cuſtom ought to have 

been paid. Ye ſaid, that this was benefictall foꝛ thoſe who had 

Rectories, and foz others alſo; Fo2 thoſe who had Rectoues; 

becauſe upon Statute of 31 H. 8. Many perſons thought þ they 


were diſcharged of Tythes by the laid Dtatute;And —_ 
ere 
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thereof they ſubſtracted them; And the Parſon was put to his 
ſuit, which was onely in the Eccleſialticall Court; Now the 
Statute of 2 Ed. 6. gives him remedy at the Common Law, 
and treble his Damages: It is alſo beneuciall to the own- 
ers of Land; Foz the Statute is, You ſhall pay no otherwiſe then 
hath been paid within 40 years next before the making of the Sta- 
cute: And he laid, that the reaſon of limiting it to 40 years 
was this, 20 years in the Eccleſiaſticall Law make a pꝛe⸗ 
ſcription foꝛ the Church, and 40 years a pꝛelcription againlt the 
Church. Vid. foz theſe pꝛeſcriptions, 3 Ed. 4. 6 Ed. 4. 8 Ed. 4.21 
Ed. 4. But ik the diſcharge by the ſpace of 40 years was by 
reaſon of unity onely, oz any other compoſition not reall, yet the 
right continued and after ſeverance, oz the compoſition ended, 
they were within the Statute, and payable again: Alſofoz a- 
nother reaſon (which was not moved at the Bar,) he held, that 
Tyths in this Caſe ought to be paid; Fo2 it is found that Lamb 
and Moll were paid in kind; and then the payment of part of 
the Tythes is a ſeiſin of all, foz that Chews that the Land 
was not diſcharged by reaſon of any reall compoſition ; Ind 
although the Tythes of Cozn and Yay were not pazd 
during the unity, yet by right they were payable, and onely pꝛi⸗ 
viledged by the umty; Uherefoze he conceived that the Plain⸗ 
tiff ought to have Judgment: Houghton, Croke, & Mountague 
acco2d;And Mountague laid, that when Tumor papalis was here 
tn England, all Monks were in reſpect of their O2ders diſ⸗ 
charged of Tythes; who afterwards increaſing to ſo great 
number, and having here great revenues, Yoly Church was 
thereby impoveriſhed, Et filia devoravit Matrem ; Foz remedy 
whereof Pope Paſchal! the Second oꝛdained p Ceſtertians Temp- 
lers and Hoſpitallers Chould be onely Diſcharged, a that all other 
Ozders ſhould pay their Tythes. Which allo in reſpect of their 
great revenues was found to be an impoveri{;ment to the 
Church; And therefoze Pope Adrian conſtituted that 5 Lands of 
the Templers, Ceſtercians, ã Hoſpitallers Chould be onely diſcharg- 
ed, quæ propriis manibus excoluntur: And now by the Statute 
of 31 H. 8. all Lands are diſcharged which were diſcharged 
in the hands of the Abbot; And fo2 the reſervation, he ſaid, 
that the Kent iſſued out of the Land and Tythes in point of 
render, but out of the Land onely in point of remedy: And Judg- 
ment was given ko2 the Plaintiff, 


Dame Griffin verſus Stanhope. 


12 evidence to a Jury at the Bar, the matter being ſent out 
of the Chancery to be tryed here; The Caſe appeared to be 
ſuch : There having ben communication of Marriage betwixt 
Sir Robert Griffith and the Lady Stowell; The ſaid Griffith 


befoze the afftance pꝛomiſed to aſſure unta her 1000 l. per 
ann um 


_—_ — 
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annum fo? her Joynture, his Eſtate being then wozth 12000 l. 
per annum: UWyereupon (he repoſing con..dence in his pꝛomiſe, 
married with him befoze any aſſurance oz Covenant in wating 
whatſoever;But afterwards he b Deed conveyed Lands of great 
value to ſome friends of the Lady Scowells (then his wife) to the 
uſe of the ſaid Lady foz term of 100 years, if che ſhould live ſo 
long, to commence after his death; And it was indozſed upon the 
backſide of the [ſaid Deed, that the intent thereof was, that when 
there ould be a Joynture of 1000, per annum ſetled upon her 
acco2ding to the firſt agreement, that then the Leaſe (ould be 
void: Ind whether this were a fraudulent Leaſe 02 no, was 
th? queſtion; becauſe it was with a Proviſo, to Determine at 
the will of the Baron: Uhere the Court towke this Difference, 
where Leaſes be made with a Proviſo, That if the Leſſoz 
pay 10S; that then the Leaſe chall be void, becauſe it is 
apparent that the ſumm to be paid is not of the value 
of the Land, but onely limited as a power of revocation, 
ſuch Leaſe chall be void , as to the Purchaſoz: But if a 
man mozgage his Land foz 1000 l. Proviſo , that if the 
Moꝛgager pay the 1001; that then the Leale (hall be 
void; This is not a fraudulent Leaſe , but Call be god 
againſt the Purchaſoz , if the money be not paid thereup- 
on; And the Court held, that this Leaſe being made in pur- 


ſuance of the firlt pꝛomile, although there was not any men- 4/15 


tion of any Leaſe to be made, yet it was grounded upon 
a god conlideration, and not fraudulent; Jt was alſo fur- 
ther objected, that the Lady had concealed this Leaſe du- 
ring her Yugbands life, and therefoze it ſhould be fraudulent; 
becauſe it che had ſpoken thereof,the might have hindzedPurcha- 
ſo2s, t. But it was thereto anſwered by the Chieke Jultice, 
that all Actions ought to have their reſozt to their firſt origi⸗ 
nallz And he agreed, it had been better if che had diſcovered that 
che had ſuch a Leaſe;But the Leaſe being gud at the firſt , the 
concealment thereof cannot make it ill. Another objection was 
made, that her Baron was Tenant in Tail at the time of ma- 
king this Leaſe, and therefoze it was a void Leaſe to begin 
after his deceaſe, ( whereto the Court ſamed to incline;) But to 
avoid it; Thoſe of Counſell with the Lady pzoduced a Com- 
mon Recovery, which had docked the Jntail; WMhereupon 
the Counſell on the other ſide pzeſſed them to pꝛove who was 
Tenant to the Præcipe at the time of the recovery: But the Court 
would not allow thereof; Foz it ſhall be intended to be a god 
recovery; and it it were otherwiſe, the pꝛote ought to be made 
by the other party. Another objection was made, that this 
was the Land of King Henry the 3. who gave it to 
Elinor with his eldeſt Don in Tail, the reverſion in the 
Crown; ſo as Griffin had not any title to make this Leaſe; 
And they chewed a grant krom the King to intitle 3 
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Mhereto Hitcham Serjeant ſaid, that if there were a gift in 
Tail, the reverſion, in the Crown befoze the Statute of Do- 
nis, and the poſſeſſion hath bern, time whereof, at. in purchaſers; 
Aa poſleſſion cannot be pꝛoved to be in the King, after the 

atute of Weſt. 2. gcc. Jt (hall be intended to be poſt pro- 
lem ſuſcitatam, and befoze the Statute of Donis: And ſo, if a 
Parſon ſhews that 200. years certain Land was parcell of 
his Glebe, It is not theretoꝛe of neceſſity, that the other chould 
p20duce a confirmation from the Patron, and O:dinary:Foz the 
continyan:e of tie poſſeſſion makes it intendable to be accoꝛd⸗ 
ing to Law at the time when it was made: Afterwards 
they on the other (ide ſhewed a Kecozd in 10 Ed. 3. (which was 
long after the Statute of Donis) pꝛoving it to be in K. Ed. 3. 
and that the Eſtate Tail then continued. Mountague Chief Ju- 
rice laid he would be better adviſed: TUhereupon, and by the 
mation of the other Juſtices, the parties agræd to have a Ju- 
roꝛ withdrawn, which was done accozdingly; Ind it was laid 
in this Caſe; That a Leale may be determined by fozce of a 
condition endoꝛſed upon the back(ide thereof, if it be befoze the 
enſealing and Delivery, as well as by fozce of a condition 
within the Ped; Mhich was not denyed by any. 


— 
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* . 
Sir PMlip Stanhope ver ſus William Stanhope, Trin. 14 Jac. rot. 6 12. 


* 


— ——— 


Rror of a Judgment in the Common Bench, in a Mrit of (1) 
E Annuity, where the Jſſue was, Noa eſt factum, and found 

againſt him : The firſt Erroz aſſigned was, becaule a 
Juroꝛ was returned upon the Ven. fac. Hugh Maltby, and upon 
the Diſtringas Hugh Meltby was returned and ſwoꝛnz and it was 
held to be a manifeſt variance and Erroz, unleſſe it might ap- 
pear by examination of the Underſheriff , that he was — 
perſon; Ind although this was in the time ot another Dheriif 
who was diſcharged, and the Underſheriff alſo; yet he being g. Sa. 
p2ocured to come into Court, and examined, and the Juroz him- Pf., do. 
telf whether he were Iwan, and it appearing that he was the 6s . 
ſame perſon ſo named, it was awarded that it chould be amen⸗ 2 f 79 
ded. A ſecond Erroꝛ aſſigned was, becauſe one John Collingham au49 * 557" 
of Cortlington wag returned upon the Ven. tac. and one Iohn 
Collingham of Gortlington was returned and ſwozn upon the 
Habeas corpus, and ſo another man not firſt returned; Ind in 
rei veritate, there was not any ſuch town of Cortlington oz Gort- 
lington,but it was a Uillage called Cortlingeſthorpeʒ And it was 
argued, that it could not be amended, becauſe it was ill, and 
miſtaken in the Ven. fac. But after divers motions, the Court re- 
ſolved, that it was well enough; Foz the alteration in the name . 


of the Mill where the Juroꝛ inhabited, is not material; Fo2 he 8 
may be an inhabitant of ſuch a Uill at the time of the Ven. tac, poſt 
returned; and at the time of the Diſtringas returned, he may be 

commozant at another Uill, and ſo it may be well intended; And 

when by any intendment it may be god, it Call never be rever- 

{ed : And this differs from the Caſes where a Juro2is miſ- 

named in his Chriſtian oꝛ Surname, as the Caſe in Cok. lib. 5. 

fol. 42, UUherefoze, notwithſtanding the Exception, the Judg⸗ 

ment was affirmed, 


Ellis verſus Fitch, 


Ction fo2 theſe woꝛds; Thou haſt ſtoln as much Corn out of (2) 

my fields as is worth 9 or 10 s. After Urit of Inquiry of Da- a. 44% 
mages, upon Nihil dicit, it was moved in arreſt of Judgment, 
Pp an Action lies not foz theſe wozds; Foz it may be well inten oed. 
ſtanding Corn, and then the taking by not Felonv, and lo no Ag: 
| un : es: 


2 — 
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aul 40: lies: But the Court doubted thereof , and would adviſe, © 


8 


Goddard verſas Hampton, 


A Ction upon the Caſe ; After verdict, it was moved in arreſi 

of Judgment, that one John Wale was returned upon the 
Ven. fac. and upon the Diſtringas one John Wars was returned 
and ſwozn, and upon the examination it appeared that tho Ju⸗ 
roꝛ was named John Wats, and not John Wale; Uherefoze the 
Court held, that the trial was ill, and the Recoꝛd not amenda⸗ 
ble: But it was then moved, whether there might be a Ven. fac. 
de novo, 02 that the Writ (ould abate; Ind it was reſolved, 
that a Ven. fac. de novo ſhould be awarded; Foz the fault was 


onely in the trial. 


Marſham verſus Bulwer; in the Exchequer Chamber. 


Rror of a Judgment in the Kings Bench; The Erroꝛ al⸗ 

ſigned was, becauſe the Bill was Filed die Mercurii poſt 
Octab, Purificat.anno 14 Jac. which wag upon the 12 Feb. And the 
parties being at Jſſue, the Ven: tac. bare Teſte 10 Febr. which 
was two dayes befoze the Bill Filed, ſo it was befoze any Jiſue 
could be joyned, and ſo an ill Ven. fac. and not holpen by the Sta- 
tute, But all the Juſtices and Barons held, that it ould be 
as if there had been no Ven. fac. Fo2 it cannot be intended a Ven. 
fac. in this Action, being betoꝛe the Action commenced, and it is 
contrary to the Roll, which mentions it to be awarded after 
the Illue joyned ; Uherefoze they ought to have regard thereto, 
and not to the awarding ok the Ven. fac. which is befoze the 
the Action begins : And although in the Action (which being 
joyned the lame term, and by the lame Roll ) the award was of 
A Ven. fac. returnable alſo die Mercurii poſt Octab. Purific. which 
(was the ſame day whereon the Bill was Filed, a he pleaded;) 
Pet it was held god endugh, and the Judgment was affirmed, 


Smith verſus Bole. 


Jectione firmæ of a Leale made by Smith, a Pꝛebend, to the 
, ſaid Bole: Upon a ſpecial verdict, the Caſe was ſuch; The 


laid Pꝛebend was uſually let with the Exception of all Crab- 


tres, and ſuch like tres / rendꝛing 17 l. per an. Upon 8 Aug. 6 Jac. 
The Pꝛebend made a Leaſe of the ſaid Pzebendſhip, omitting 
the exception, Habendum a die confectionis, foz the lives, ren- 
Dung the ancient Kent, and made Livery 9 Septemb. 6 Jac. 
And whether this was a god Leaſe; to bind the ſucceſſoꝛ by the 
Statutes of 13 Eliz, & 32 Hen. 8. was the queſtion. Firſt, whe- 
ther this Leaſe Habendum à die confectionis, and Livery made 
after, be god o2 not: Reſolved that it was; Foz the Livery — 
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made after the day, not wozking futurely, was gud enough; 34: #:9:+: 29 
Secondly, whether this exception of the tres;being in all toꝛmer 3. 26 &: #7 
Leaſes, and omitted in this Leaſe, makes it void: And it was 2 44:6 
reſolved, chat it was void; Fo2 there being moe let, then was 1: 4+ 6: 
anciently , the trees and the pzotits of the tres, and the ſoile 2+ RE: &. 
it ſelf, is excepted by this exception, ſo as every ſucceſſo2 can- 

not have the benefit of boughs and fruits yearly renewing; 

And the ſole it ſelf, whereupon they grow, is ercepted : But by 

this new Leale, the trees and pꝛotits are let and the ſoile it (elf, 

And ſo moꝛe being let then anctently, it is not within the Sta⸗ 

tute of 32 H. 8. and it is void by the Statute of 13 Eliz. Foz it 24 £ 

is not the ancient Kent, where there be moze let then was be⸗ - © 44? 

fore ; Uherefoze it was adjudged foz the Plaintiff; Vid. 14 H. 

8. 1. Dy. 376. 46 Ed. 3. 22. Co. 4. 63. Co. 11. Lifords Caſe; 


Chuld verſus Baylie, and others. 


E Jectione firmæ; Of a Leaſe of Thomas Heach of Lands in Al- (6) 
church: Upon Not guilty pleaded, ᷑ a ſpecial verdict, the Caſe * . 
was ſuch; William Heath poſſeſled of a Leaſe foꝛ ſeventy ſir years ones, Gn: 13: 
of the Land in queſtion, let it unto one Blunt, from the day of 4: No 
his death, untill the firſt of May 1629. (which was the 
moncths befoze the end of the Leaſe) if Dorothy his wife lived 
ſo long; Fiterwards he demiſed, that William Heath his Son 
and his Alſignes chould have the ſaid Tenements, and the re- 
verſion of them, andall his title and intereſt in the ſaid Tene- 
ments, fo; all the others of the ſaid ſeventy ſix years which 
Gould be unerpired at the time of his wifes death; Pꝛovided, 
that if the ſaid William died without Jſſue living at the time of. 
his death, that Thomas his Son (the now Leſſo2) chould have 
it foꝛ all the reſidue of the ſeventy (ix years unexpired from the 
death of his ſaid wife, and of William without Jſſue; And ik he 
died without Jſſue,then to his Daughters: And made his wite 
his Erecutrir, and died; The Fee aſſented to th? Legacies; 
Will:am afſignedall this Leaſe and his intereſt thereto to the 
ſaid Dorothy, who aſſigned it to M2, Comb, under whom the 
Defendant claims: Ifterwards Dorothy died, and then William 
Died without Jſſue, Thomas the Deviſe enters, and makes 
this Leale to the Plaintiff; And if, r. After divers arguments 
at the Bar, it was adjudged koꝛ the Defendant, Firſt, it was ( {ff 
reſolved , where Leſſee fo2 years let it after his death, untill 
the firlt of May 1629. That it was a god Leaſe, which began 
immediately by his death, he dying within that time. De- 
condly, that the Leaſe being made to begin after his death un- 
to the firſt of May 1629. (the Leaſe being made 12 Auguſt 1553. 
if Dorothy his wife ould ſolong live;) he didnot thereby convey 
the intereſt and rem under of the Term viz. from the furt of May 
1629, unto 12 Auguſt 1629, and the pa3Tibility of a long term if 

Ann: Dorothy 
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Dorothy Died befoꝛe the firſt of May 1629. which intereſt and pol⸗ 
ſibility together he might deviſe unto William Heath his Don, 
The third and main queſtion was, whether this deviſe being to 
William Heath and his Aſſignes, with a Proviſo, that it he died 
without Iſſue living, that Tho. Heath Chould have it; and he a⸗ 
liens it, 4 afterward dies without Jſlue; Whether this aliena⸗ 
tion Call bind T.H.o2 that he may avoid it: And it was reſolved 
this alineation ſhall bind; Foz when he limited to him and his 
Tigns, all the eſtate was veſted in him, and he had an abſs- 
lute power to diſpoſe thereof ; Fo2 the Law doth not expect his 
Dying without Jliſue : And therefoze the Diftercnce is, where a 
Leale is deviſed to one if he live ſo long, and afterward to ano- 
ther ; the firſt hath but a qualified eſtate, and the other hath 
the abſolute intereſt, and thereioze his alienation (hall not pꝛe⸗ 
judice him who hath the abſolute tſtate: But when it is limited 
to him and his Allignes, then the Proviſo thereto added, is void 
to reſtrain the alienation; And the limitation to the Heirs of the 
body, and the Proviſo be all one; Fo2 all long Leaſes would be 
moze dangerous then perpetuities: And therefoze this Caſe 
differs from the Caſes in Co.9.t01.96.8 10 fol. 46. Lampets Cale, 
that a deviſe fo2 life could not barre him in remainder ; And 
Lewknors Caſe was cited Anno 13 Jac. in the Erchequer Cham- 
ber; Uherefoze it was adjudged fo2 the Defendaut. Note, upon 
this Judgment, a Urit'of Error was bꝛought in the Exchequer 
Chamber; And the Erroꝛ aſſigned in point of Law, that the re- 
mainder of this Term limited to Thomas Heath after the death 
of William without Iſlue then living, was god, and the aliena⸗ 
tion ok William hall not bind him in remainder ; And it was 
argued by Bridgman, and afterward by Humphrey Davenport 
fo2 the Plaintiff in the Writ of Error, that it was a god limi⸗ 
tation of the remainder of the term to William and his Allignes, 
with the Proviſo , That if he died without Jſſue then living, 
then the Remainder Could be to Thomas, dc. Ind that it is no 
moꝛe ineltect then after his death; And therekoꝛe it differs from 
Lewknors Caſe adjudged in the Exchequer where a deviſe of a 
term to one, a the heirs of his body; and if he die without Illue, 
that it hall remain to another; was held to be a void remainder: 
Fo he cannot limit a remainder upon a Term, after the death 
of another without Jflue ; But here it is but a remainder after 
the death of one without Jfue, viz. William dying without 
Jſlue then living: Do upon the matter it depended upon his 
death, and therefoze not like to the ſaid Caſe, but it is agreeable 
tothe reaſons put in the Caſes of Co. 8. Rep. fol.94. Matth. Man- 
nings Caſe, & Co. 10 Rep. fol. 46. But it was argued on the 
other part by Tho. Crew, and George Croke, that the Judgment 
was well given in the Kings Bench; Fo2 here the limitation 
being to William after the death of the deviſo2s wife, of all his 
eſtate and intereſt to him and his Allignes, it is but a * 
x er 
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ter, fo2 the eme may outlire all the Term, and then this deviſe 
ot the remainder of the Term is given to him in particular, # W. 
zach but a poſlibility; And then to limit it to Thomas after the 
death of V Villiam then living is to limit a poſſibility upon a poſ- 
ſibility, which is againſt the rules of Law, as it is held in Co. 
x Rep. fol. 156. in the Bectoz of Chedingtons Caſe , & lib. 8 fol. 
73. the Lo2d Staffords Caſe, Decondly, that this limitation to 
Thomas after the death of William without Jſlue then living, is 
all one, as it it had been limited upon his death, without Jfſuez 
And the addition, (Thea living) Doth not alter the Caſe ; Fox 
at the firſt 1 mitation, Non conſtat that he Gould die without 
Iſlue; And the Law ſhall not expect his death without Illue: 
And it is nct like to the Caſe, when it is limited after the death 
of one; Foꝛ it is certain, that one muſt die, and it may be that 
he may die during the Term, and the Law may well expect it: 
But 5ᷣ one ſhould die without Jſſue, the Law will never erpect : 
ſuch a poſlivility, no2 regard it; And it would be very dangerous 

to have a perpetuity of a Term in that manner: Fo2 it would 

be moze miſchievous then the Common Caſes of perpetuities 

which the Law hath ſought to ſuppzeſs ; And therefoze it was 

ſaid,that this Caſe was like to ſome of the Caſes which had 

been adjudged, That the remainder of a Term after the death of 

one perſon is god, and (ould not be deſtroyed by the alienation of 

the tirlt deviſe, Vid. Co. 8, 94. Mannings Caſe, Co. 10. Lampets 

Cale, Plowd. 520. & 540, Dy. 74. 277. And after divers argu- 

ments, all the Judges of the Common Bench, viz, Hubbarr, 

Winch, Hutton and Jones; And all the Barons (beſides Tanfield 

Chief Baron)agred with the firſt Judgment; Foz they laid, 

That the firſt grant oꝛ deviſe of a Term made to one foz life, % : 199 
remainder to another, hath ben much controverted; whether ſuch ;: 2: 230 

a ti mainder might be god, and whether all may not be deſtroy⸗ peff : $407 


ed by the alit nacion of the firſt party; And if it were now firlt 
Diſputed, it would be hard to maintain; But being ſo often 
adjudged, they would not now diſpute it: But foz the Cale in 
queſtion, where there was a Devile to one and his Aligns, and 
if he died without Illue then living , that it chould remain to 
another; It is a void deviſe, and it is all one as the deviſe of a 
Term to one and his Heirs of his body, ik he die without Aue, =” 
that then it Gall remain to another, it is mierly void: Foz K. / 5: 
ſuch an Entail of a Term is not allowable in Law, foꝛ the miſ- 
chiet which otherwiſe would enſue , if there Could be ſucha 
perpetuity of a Term: And although Tanfield Chief Baron 
0oubted thereof, eſpecially by reaſon of a Judgment given bet oꝛe 
in the Ktugs Bench, Hill. 9 Jac. rot. 889. betwirt Rechorick & 
Chappel, where V Villiam Cary, poſleſſed of a Term foz years de- 
viled it to his Feme foꝛ her life, and afterwards that John his 
(on ould have the occupation thereof as long as he had Iſſue; 
andif he died without Jſue unmarried , that then Jaſper his 
younger 
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younger [on Gould have the occupation thereof as long as ye 
had Iſſue of his body; And if he died without Jiſue un⸗ 
married, he deviſed the moity to Dorothy his daughter, 
the other moity to Robert and William his ſons ; and made 
his Feme Executrir, who aſlented to the legacies and died; 
Iohn and Iaſper died without Jſſue,unmarried ; And afterward 
Robert and William enters upon the Defendant , claiming the 
moity,and lets to the Plaintiff; Upon a ſpecial Uerdict, all this 
matter being diſcovered, it was adjudged foꝛ the Plaintiff, that 
he Could recover the moity, which is all one Cale with the Caſe 
in queſtion : But the Defendants Counſel in the UWirit of Error 
chewed, That there was a difference betwirt the ſaid Caſes;Foz 
firſt, in that, there is a deviſe but of the occupation onely ; But 
here, of the Term it ſelf. Secondly, it is a deviſe here of his E- 
ſtate and term, to him and his Aſſigns, wherein is authouty gi⸗ 
ven, that he may aſſign. Thirdly, the limitation is there, ik he 
die without Jflue unmarried, which is upon the matter, that if 
he die within the term, foꝛ if he be not married, he cannot have 
Iſſue: But in the Cale here, he might have Jſſue; And yet if 
that Jfſue Gould die without Iſlue in his life time, it Gould 
remain, which the Law will neither expect noꝛ will ſuffer. But 
the Juſtices and Barons, by the aſſent of Tanfield, all agred, 
That Judgment Could be affirmed ; And in Hill. 20. Iac. it 
was affirmed, 


Large verſus Alton. 


Rohibition was pared upon theDtatute of 5 Ed. 6. c.4. Foz 

bꝛawling in the Church-yard ;Secaule Colts were there gi⸗ 
ven, c. Ind it was denied per curiam : The Coſts being there pr 
expenſis litis ; otherwile, if it had been pro damnis. | 


Na, That one outlawed prayed to appear by Attorney; And 
upon an Affidavit made of his ſicknes, The Court ex gratia 
ſpeciali allowed him to appear by Attorny : But the Clerk was 
commanded to enter it, Quod venit in propria perſana; For the 
Law is clear, That upon an outlawry he ought to appear in 
perſon, | 


Sir William Read and his wife verſus A. 
2 upon the Caſe againſt A. fo2 theſe woꝛds ſpoken 


the Plaintiffs wife; Thou art a forſworn whore and an 
old Bawd ; And adjudged that they were not Actionable, 


Athill 
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Athill verſus Corbet. 


Y ; Fo2 the taking of a G2eyhound with a collar; The 
Defendant ſaith,that the Dog was courſing an Yare in his 
land and therefoze he twk and led him away: Uhere- 
upon the Plaintiff demurred ; And adjudged foz the Plaintiff ; 
Becaule the plea is frivolous. Uhereby it ſems Treſpaſs lies, 
And 12 H. $. & 2 E, 2. Avowry ; adjudged that Replevin lies of a 
Ferret. 


Hutchins verſus Glover, Hill. 14 Iac. rot. 221. 


Iecti. firm. The Caſe was ſuch; Hanby being Jncumbent of 

A. and lying in extremis, one Wingfield (who pꝛetended to be 
Patron) and Glover the Defendant(whom he intended to pꝛe⸗ 
lent to the laid Church) entred a Caveat with the Biſhop in this 
manner, Caveat Epiſcopus Norwicenſis ne quis adnuttatur ad 
Eccleſiam de A. niſi convocati Glover & Wingfield z The 
next day following , the Parſon died ; Nanton a ſtranger 
pꝛelented Morgan, who was admitted and inſtituted; Immedi⸗ 
ately after VVingfield pꝛeſented Glover, who was admitted inſti⸗ 
tated and inducted ; Afterward the King (being found by Jury 
to be the true Patron) pꝛeſented Roan , who was admitted, 
inſtituted and inducted ; And after that, Morgan was induct⸗ 
ed: And the ſentence in the Spiritual Court- being declared 
fo be inanis, irrita & nulla by reaſon of the Caveat entred by 
Wingfield, &c. Roan entred and let to the Plaintiff , &c. 
And it was argued at the Bar by Henden Serjeant foz 
the Plaintiff, and by Davenport foz the Defendant ; And 
afterwards by the Juſtices: And Juſtice Houghton held, that by 
the admiſſion and inſtitution, there is a plenarty againſt common 
perſons, ag 11 H. 7, 29. Dy. 360, Co, 9. 132. but the Church is 
open to the induction of the King, ſo as this Caſe reſts onely 
upon conſideration of the Cavear , what aid is given to Glo- 
ver thereby , The determination of the Canon and Cibil 
Law being contrary to the Common Law ; The right 
of Patronage being tryed in foro Eccleſiaſtico in other nati⸗ 
ons, but as Linwood ſaith, Alicer utitur in Anglia; There-= 
foze in ſuch Caſes, they ought taadjudge after the Common 
Law. Vid. Dy. 293. Bedingsfields Caſe, and Doctor and Stu- 
dent: A man deviſeth 10 1. to I. S. to be payed at his full age, 
and he ſues foz it when he comes to the age of twenty one 
years ; Although by the Eccleſiaſtical Law full age is at 
twenty five years, vet in that Caſe 055 ought to adjudge af- 
ter our Law; And a difference taken betwirt Acts 
of Parliament and ſentences in Eccleſiaſticall Courts ; Foz 
an Act of Parliament may make a nullity, as if the —— 
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+0: 0:176: 6? neber had been done, as 4 H. 7. St. Legers Caſe, that which was 
pumiſhabie was made diſpunichable but ot her wile of a lentence: 

And in this Cale, if this ſentence ſhould make the admiſſion and 

2: Ke&:229 inſtitution void ab initio, it would deſtroy the induction of the 
King, and make the ſuperinſtitution (which at the firlt was 
merly void) to be god; Ind this ſentence may be twenty years 
after the induction, whereby it may happen that the patronage 
Gould be loſt ; UNherefoze Judgment was given fo2 the Plain- 
tiff, and that the Kings pzeſente was the lawful incumbent ; 
And Montague ſatd, that the Caveat entred in the life of the in⸗ 
cumbent was idle, and to no purpoſe ; And Doctoꝛ Talbot then 
ſaid, that a Caveat is of fozce foꝛ thꝛee moneths onely, and that 
any one may ſafely pꝛeſent afterthe end of the moneths , as 
ik no Caveat had ben entred. 


Carters Caſe. 


(12) Rror bꝛought to reverſe an Dutlawzy foꝛ Murther; The Er⸗ 

8 2 Go ro2 aſſigned was, Quod tempore promulgationis Utlagariæ, & 
| diu antea & poſt he was in parubus tranſmarinis, viz. apud Har- 
lem in Hollandia, &c. And the Attoꝛney General confeſſed it: Ind 

it was moved at the Bar, that this Aſſignment of Erroz was 
til;Fo2 he ought to have ſaid at the time of the Exigent awarded, 
and not at the time of the Judgment of the Outlawry. Vid, 3 

| H.6.46. & 29 Ed. 2. But to pꝛove that this Aſſignment was god, 
=) was vouched onthe other (ide, 1 H.7.13.7 H.6.25. & the new book 

2 R - 004 of Entries, 23 Eliz. Skirrows Caſe, Et per curiam, It a man com⸗ 
mits a murther, and after Exigent awarded, he fileth out of the 

Realm, and after he is outlawed , he Gall not reverſe this out⸗ 

2 N ad: #14: \awy foz that cauſe ; Foz he Departed deſtinato conſilio, and 
upon ſet purpoſe to avoid the Law, and therefoze by his abſence 

he (hall not have the benefit of the Law; Ind if one commit Fe- 

lony oꝛ murther, and after Exigent, and befoze utla wzy departs, 

and afterwards bangs Erro2 thereupon, and aſſigns his ab⸗ 

ſence fo2 Erroꝛ, the Kings Attoꝛny may reply, that after the Exi- 

ent, and befozethe Outlawzy pꝛonounced he Departed ; But 

oꝛalmuch as in this Cale the Attoꝛney General hath confeſſed; 

Et non conſtat to the Court, that he departed; Foz that cauſe, the 

Outlawꝛy was reverſed, and he pleaded to the Endictment Not 

guilty, &c. and was found guilty of homicide, | 


Holford verſus Platt. 


(13) Sſiſe of Novel Diſſei ſin: The Tenant pleads a recovery in 

tot 266: La fo2mer Alliſe agay him; The Demandant replies, that 
| he was an Ink ant. averrs , That he was not Terte- 
nant at the time of the recovery, but tiat Platt was Te- 


nant, and that it was a recovery by default; . — 
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Tenant demurred;This Caſe was argued ſeverall times at the 
Bar in Trin. and Michaelmas Term, by Finch and Coventry foz 
the Defendant, and by Davenport and Ireland foz the Plain- 


tiff; and now this Term it was argued at the Bench. Houg- - 


con Jultice held the Bar to be god, and that a recovery in 
an Aiſiſe is a god bar in another Aſſile, as 31 Aſſiſe Pl. 28. 9 
H. 7. 23. Co. 6 fol. 7. & 8. And he laid, that the replication ron- 
ſiſted of the allegations; Firſt, that befoze the Aſſiſe bzought 
in the Common Bench, he was ſeiſed, and by the Tenant dil⸗ 
ſeaiſed; Whereto he ſaid, that I allegation is no god 
plea againſt a Judgment, and cited 5 H. 7. tol. 30. in Colts Caſe, 
and 22 H. 6. 51. where a Fine is pleaded from the Inceſtoz of 
the Plaintiff in bar of an Aſſiſe, it the Plaintiff be an Jnfant, 
the Iſſiſe chall not be taken at large, becauſe it is matter of 
Kecozd, whereto he ought to anſwer, 10 H. 7. 5. 8 Af. Pl. 16. 3 
H. 6.27. 14 Ed. 3. Title Ayell 1. Ind the opinion of Parning, 
(where a recovery by default is pleaded in an Alſiſe, that the 
Plaintiff might notwithſtanding be received to aver his-UUrit;) 


was denyed by the other Jultices to be Law; And the Caſe , 


in 9 Aſſ. Pl. 10 (where in an Aſſiſe bzought, the Tenant plead- 
ed, that he recovered againft a ſtranger in an Aſſiſe the ſame 
Land; And the Plaintift made Title to himſelf by generall 
allegation, (viz.) That time befoze the Mrit bꝛought 
he was ſeiſed untill diſſeiſed;And Jſſue being thereupon, The it⸗ 
tle was awarded, without chewing how he came thereto;) 
was held by him to be god Law: But » Cale at the Bar diſffe- 
red from it; Foꝛ here the recovery is againſt the Plaintiff him⸗ 
ſelf, and in the other it was againſt a ſtranger: And where 
it hath been objected, that if a man hath a Judgment to re- 
cover in an Aſſiſe, the Tenant in ſuch Caſe may have an Al- 
lile of an Higher nature; It is to be intended, where a ſeiſin 
(hall be alledged, which is moze ancient then the Diſſeiſin:Foz the 
recovery binds all ſeiſins, which are Pr to the firſt diſſerſin, 
unleſs in Caſe of Power. The ſecond allegation is, the 
Plaintiff, Defendant at the time of the fozmer recovery) was 
an Alant and yet is: To that he anſwered and agreed; that 
an Inkant Call have divers paviledges which a perſon of full 
age (hall not have, 1 and 2 Phil. and Mary. It Judgment be gi- 
ven againlt an Infant by default, after the default He Gall 
have a Urit of Error, and reverſe the Judgment foz- His non- 
age; Pet he ſaid, if an Jnfant after appearance makes default, 
Judgment Gall be given againſt him, and he chall not reverſe 
tf. 14 Ed. 3. Saver default 40. 17 Ed. 3, Saver default 78. 34 Ed. 
3. 64. 9 Ed. 4.16. 44 Ed. 3. 24. And if default (hall not bind 
an Jufant, then a recovery could not be had againſt him untill 
full age; And whereas the Caſes in 7 H. 4 22. where an Jn- 
kant bzings an Aſſiſe, and was barred; and afterwards bzings 
à dcire fac. to execute a Fine — the fame Land; And the bar 
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inthe Allile pleaded egainſt him was net allowed Aand in 3 
Ed. 1. Title Intavcy, 45, may lam to contradict his opinion, 
he laid, there was a Difference betwixt a concluding by plead- 
ing, and a bar of his right by Judgment. Tre third allega- 
tion was, that Holtord was not Tenant of the Freehold: Uhere- 
to he ſaid. that that chould not help him, foz he Call not be 
allowed to plead Non Tenure generally againlt the Judgment; 
as 14 Ed, 4. 2. Doderidge Juſtice argued to the contrary, 
and ſaid, that a Recovery was not fo ſacred, but that it 
might be falſified as wel! in point ok Recovery fo2 the thing, 
as alſo betwixt the ſame parties; The Cale in queſtion is 
concerning an Jon and as it appears by Dy. 104. and 5 
Ed. 3, The Judges ought to be his Counlellozs; Jn this 
Caſe alſo the Inkant cannot hate Error 02 Attaint, and 
therefoꝛe he may. falſifie: Firſt, here is a Title and Judgment 
pleaded againſt an Jufant, whereas his Title is not diſcove⸗ 
ted, which ought to be done two ſeverall ways, (vv.) by ap- 
pearance, oꝛ by default; Upon his appearance intwo manners, 
(viz.) ſur confeſſion 02 ſur nient dedire: It an Intant in an Aſliſe will 
confeſs, the Court chall not receive his conteſlion; And ik he 
will not plead, the Jury hall not inquire upon the point of ſeiſin, 
but at large,26 Ed. 3. 63. It he makes a default, and ſo will not 
Diſcover his Title, his default is either mera negligentia, and that 
ſhall not pꝛejudice him, 17 Ed. 2. Saver default 78. 12 Af; Pl. 37 
14 Ed. 3 Saver default 40. 02 it is negligentia cum contemptu, ag 
Bracton calls it, and is in the ſame degree as a departure in de⸗ 
ſpight of the Court, (as if he appear, and after makes default) 
and there Judgment ſhall be given againſt tim, 9 Ed. 4. 16, & 
34 Dy. 104. 7 Ed. 2. Saver default. 75. 78, & 80. But poſito, that 
Judgment were given againſt him, upon Laches he may have 
a YUrit of Error, and alledge that he was an Infant, and that it 
was given againlt him by default, and the other ſhall not plead 
Foy: In nullo eſt erratum, but the Jfſue ſhall be upon the nonage ; But 
in this Caſe he cannot help himſelf by a Crit of Error; Foz the 
Judgment is not given againſt him upon the default, but the A- 
ſſiſe is upon the default,as Ferrers Cale, Cok. 6. Rep. fol.8.Wſo he 
cannot in this Caſe have an Attaint, foꝛ it may be the verdict is 
true, as admitting that Platt was ſeiſed & Diſſetſed by Holtord,# 
then releaſed to Hol ford, and afterward diſſeiſed Hol ford; in this 
Cale, the verdict is true, and yet he may maintain the Alliſe 
againſt Platt: And whereas it hath been ſatd, that one (hall not 
falſify where himlelfe is party; that rule»hath the erceptions; 
Firlk, if I can ew by way of replication, that this recovery is 
void in Law/ J may falſify it in an Allie, as 36. H.6.32. 39 Aff. 
Pl. 6. & 6 Ed. 3. 54. Setondly, if a man recover againſt me certain 
Tenements in B. and they lie in A. and J bing an Aſſife of my 
Frank tenement in A. the Recovery in B. chall not bar; 20 Ed. 
2 Faux Recovery 12. Thirdly, where the recovery by ay" 
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was upon a UUrit abated: As if an Allile were bꝛought a⸗ 
gaind my Father, and he died, hanging the Jſſue, and Judg⸗ 
ment is afterwards given againſt him; in this Caſe ; becauſe 
the TUrit was abated de facto, J may fallify the Recovery, 
32 Ed. 3. Ail. 99.:Croke Juſtice to the contrary ; he granted 
that an Inkant hath divers paiviledges, as well touching his 
perſon as his Eſtate; In all reall Actions an Jnfant chall have 
his age, 47 Ed. 3.7.21 Ed. 4. 78. 13 Ed. 3. Age 7. But the dif- 
ference is betwirt thole things which concern the hereditary 
right ( ko2 which the Parol (hall demur, ) and thoſe Acrions 
which are b2ought and grounded 4e ſo» tort demeaſn, ag in 
Ualle, diſſetſin , oz the like; And the reaſon is well ex⸗ 
preſſed in 3. H. 7. That he Gall not be there paiviledged, 
Quia malitia ſupplet #tatem ; And where it is laid in 3 H. 6. 
16. that an Infant hall not loſe by default, it is to be under⸗ 
ſtood of an hereditary right, Secondly, he held, that this point 
having been tried, it cannot be tried again, and relied 
Ferrers Cale, Co. 6. 7. & 19 H. 6. 3.9 Thirdly, he held, that the 
Inkant might have Error oz Attaint; Foz, firſt, the Jury may 
have pꝛeciſe Conuſance; The pzwfe alſo is in the affirma- 
tive, ( viz. ) a ſeiſin and diſſeiſm : Ind the burthen thereof lies 
upon Platt to pꝛove; Noz ought the Court to recede from 
the fozmer Judgment, foz Judicia in curia Regis reddita non 
debent reverſari vel annihilari, nifi per errorem vel attinctam. 
Fourthly , it is not mer negligence , but a contempt is 
thereto Joyned : And there is difference betwixt a default 
upon an oziginall in another Action, anda default in an Alliſe 
fo2 the lolemnitie of that Action; But as the caſe is, he con⸗ 
ceived there was not ſufficient matter to ſtay the taking of the 
Alliſe; oꝛ firſt, The Defendant Plat pleaded it by way of Eſtoppel 
@ Concluſion, doth not ſtay in facto, that he himſelf was ſeiled z 
But the chiefreaſon is, the circumſtance a miſchief which would 
enſue; Foz the fraud is ſo viſible and palpable,quod manu tractari 
poteſt; Ind then the rule holds, Qui per fraudem agit fruſtra 
agit. 44 Ed. 3. 46. 41 Aſſ. 48. 21. Aſſ. Pl. 1. Recovery by Col- 
ulion pendant le Action hall not abate the firſt Urit, 5 Ed. 3. 
Et 5 Afl. 3, Tenant foz life ſuffers a Recovery by Colluſion 
ou ment dedire, it is a forfeiture ok his Eſtate, 19 H. 8. 
5.44 Ed. 3. 46. Co. 3.78, 79. Mountague Chief Jultice ar- 
gued, that this Recovery pleaded in Bar is void, becaule the 
Alliſe is 4e puiſm temps to that aſſiſe, and ſo pꝛevented to have 
Recovery befoze the Plaintiff, which is confeſſed by the demur⸗ 
rer; Ind he agreed, that regularly a Bar in an Aſſiſe is a 
Bar in an Action of the ſame nature. But this rule hat 


ther erceptions;Firlt,in Caſeof a Paxſon Pꝛebend, oꝛ Tenant in 

Tailas the bok of 8 Ed. 3. 28. is, Secondly, if he bein from 

any Title. 10 H. 7. 5. 22 H. 6, 8 Thirdly, i he be an * 
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as 5 Ed. 3. 32. Howes non Juvenes ig; Foz an Alliſe is not ſo 
ſtrong an Eſtoppel as other Actions ; Foz as 5 H. 7. 12. Tenant 
pleads in Bar.tye Plaintiff ſhews all his title at large, without 
anſwering to the Bar: Doin 9 Al. Pl. 10, And there is not 
any difference where the recovery is againſt a (ranger, and 
where againſt the Tenant ; And he ſaid, that this Alliſe was 
bought of a ſeiſm, to the diſleiſing alledged in the firlt Aliſe, 
and cited 3 Ed. 3. 46. 13 Ed. 3. Title 6. 22 Hen, 6. 18. 21 Ed. 3. 
23, & 21 Aſſ. Pl. g. Ind as to the objection, Quod judicia reddita 
in Curia Regis, &c. it holds not in this Caſe ; Foz as Doderidge 
ſaid, it cannot be helped by any of the ſaid wayes; An Jn- 
fant alſo is out of the intent of this Dtatute ; Foz a Judg- 
ment againſt an Jnfant Gall not bind him; Fo2 all Judgments 
be either by award, by confeſſion, by default, oz by trial; Foz the 
firſt Judgment by award hall not; Foz as 8 Afl. Pl. 17. is, he 
may plead releaſe in Bar after an Alliſe awarded: So 10 
H. 6. 14. Judgment in Account againlt an Jnfant, that he 
Gall account , doth not bind him , if he doth not enter into 
the account. Secondly, upon confeſſion, 9 Ed. 3. 38. 28 Al. 
Pl. 52, Thirdly, upon trial by default, as 3 H. 6. 10, & 28 
Aſſ. An fourthly, upon Judgment by trial, that it Call not 
binde an Infant; The bon of 33 H. 6. 21. that if there be a 
trial by verdict, it Gall bind an Inkant, is to be expounded 
by 7 H. 4. 25. Where it is [aid to be in a trial, where the Infant 
Gall once appear; And foꝛ authozity in the Caſe, Vid. 18 Afl. 16. 
26 Aſſ. Pl. 6. Ind Aſliſe was thereupon awarded; and after this 
demurrer adjudged foꝛ thePlaintift;The Tenant in Paſch. 16. Jac. 
berng demanded made default ; Uhereupon the Jury were di⸗ 
rected by the Court to enquire onely of damages trom the time 
of the diſleiſin ; Fo2 the ſeiſin and diſſeiſin are confelſed by the 
demurrer of the Tenant, as 15 AM, Pl. 15. & 17 Aſſ. Pl. 2. if in 
an Alliſe the Tenant pleads a releaſe in Bar which is found 
againſt him, the Aſſiſe chall be awarded in right of dama- 
ges; And it is there ſaid, with a Nota, that if Tenant 
pleads in Barre, and afterwards demurrs in Judgment 
upon another point out of the point of the Alſiſe, and Judg⸗ 
ment pals upon the demurrer againſt him, that the Iſſiſe 
Gall be awarded in point of damages, and not at large; 
And 31 Hen, 6. upon a plea pleaded, which is out of the 
point of the Aſſiſe, ſeiſin ſhall be taken to be confeſſed; And 
the Jury Gall inquire onely of the damages, and ſo the 
Judgment was here given accowdingly. 


Southern verſus How, 


Ction ſur le Caſe ; wherein the Plaintiff declares, that the 
Defendant being poſſeſſed of Divers gods, viz. of the coun- 


terfeit Jewels, and having Factozs in Barbarie , and _— 
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that the Plaintiff wag beyond the ſeas, he acquainted his facto: 
therewith, and commanded him to conceal the c 

thereof; And directed him to the Plaintiff,being there ; Ind the 
facto2 came unto the Plaintiff , and intreated him to ſell thoſe 
jewels foꝛ him-tellinghtm they were god jewels; Mhereupon, p 
Plaintiff,not knowing that they were counterfeit , ſold the jew- 
els, being of the value of 100 l. to the King of Barbarie foꝛ 800 l. 
and delivered the money to the facto2,who delivered it over to his 
maſter : That the King of-Barbary afterwards finding they were 
counterfeit, committed the Plaintiff to pziſon, until ye repaid to 
the ſaid king 800 l. And that afterwards the Plaintiff requeſted 
the Defendant to pay back unto him the ſaid 800 l. and he refu- 


ſed. The Defendant pleaded the general Aue; And the jury up- 


on a ſpecial verdict found all this matter , ercepting , That the 
Defendant had directed his facto2 to the Plaintiff ; Ind that t 
Defendant had commanded his factoz not to Diſcover rare 
jewels were counterfeit : And it was argued foz the Plaintiff ;; 
Firſt, that where one is party to a fraud , all which follows by 
reaſon of that fraud, hall be ſaid as done by him; Ind here the 
Defendant is the firſt actoz in this fraud , Firſt, by his knowing 
they were counterfeit ; Decondly, by ſending his kactoꝛ and ſel- 
ling them in Barbar y: And to p purpoſe were citedPlowd.Comenr, 
473. Sanders Caſe, ot the poyſoned Apple, & Co. 9.8 1. Goryes Caſe; 
And in this Cale, it is a deceit although there be not any war⸗ 
ranty,as 9 H. 6.5 3. & 21 Aſſ. pl. 41. & 42. Aſſ. pl. 8.7 H. 4. 15. 11 E.. 
6. 5 E. 4. 126. & Co. 4. 18.20 H. 6. 35. and Chandler and Lopus Caſe 
adjudged in this Court 1 Jac. where one ſels a Bezar ſtone, ſciens 5 
it was counterfeit,and he did not warrant it yet fo2 that it was 
ſciens, the Plaintiff had Judgment. Secondly, he held, that al⸗ 
though the jury had not kound all the matter contained in the 
Declaration, yet becauſe they have found matter ſufficient, that 
the Plaintiff hal recover; And to that purpoſe were cited Bridges 
Caſe, in Dy.75.and Str Iohn Sydenhams Caſe verſ# Man in this 
Court, where woꝛds were, If Sir Jon Sydenham vcould have his 
will, he would kill, &c. And the jury found that he ſpake theſe 
words , I think in my conſcience if Sir ohn, &c. it was adjudg- 
ed, that although the verdict be different,yet betauſe matter in 
the verdict was ſufficient , the Plaintiff ould recover, #c. So 
here, at. Ind it was argued to the contrary foꝛ the Defendant, 
that the finding in the verdict is ſo material in the variante, that 
there remains not matter ſufficient in the Declaration to main- 
tain the Action: Firſt they cannot be ſaid to be counterfeit jewels, 
becauſe it is confeſſed by the Plaintiff,and ſo found by the jury, 
that they were of the value of a 100 l. which is a competent va- 
lue foꝛ god jewels ; Ind the value of a jewel conſiſts in the Efti- 
mation of him who will buy it; And to that purpoſe was cited 
38 & 39 Eliz, in the Common Bench, Dampat verſus Symſon, De- 
condly, becauſe there was not in this Caſe any” warranty * 
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to the Plaintiff that it was a god jewel, as 11. 4.6. 7 H.4.8 13 


H. 4. 1. Thirdly, foꝛ that the deceit done unto the Plaintiff is 
found to be done by his ſervant; Ind the Jury find, that the maſter 
did not command the ſervant to conceal them to be counterfeit ; 
And then by his general power to ſell , The maller Gall not be 
charged, it the ſervant excæds his power. Vid. H. 5. 33. & Doctor 
& Student, 137. Fourthly, foz that the ſervant had but a power 
given him from his malter to ſell, which power he cannot aſſign 
over to any other ; Theretoꝛe foꝛ theſe material variantces, an A- 
ction upon the Caſe, being an Action founded upon the truth of 
his Cale, which if it fail;the Action allo periſh, he conceived, the 
Action was not maintainable : And to that opinion the Juſtices 
inclined, and pꝛincipally foz the third reaſon;And in Trio, 16 lac, 
it was argued again by Davenport fo2 the Plaintiff , who an- 
ſwered to that objection , that foz the ſale by the ſervant , The 
maſter ought not to be reſponſible; Ind he laid, that as the fraud 
in the malter was general, and his direction koz the ſale thereof ; 
ſo he (hall be anſwerable foꝛ the Damages which any particu⸗ 
lar perſon hath thereby; and compared it to the Cale of 27 H. 8. 
22. Ot a nulance in a high way; And what is done by the ſervant, 
the malter hall not avoid, appears 9 H.6.53. & 11 E.4.6, Long. 
5 E. 4. 17. Dy. 238. In this Cale alſo, the maſters receit of the mo⸗ 
ney foz the jewels, joyned with his pzecedent command , chall 
charge himſelf ; Foz an aſſent ſubſequent without any pꝛecedent 
command ſhall charge him, as to his own Act. 2 H. 7.17. 2 H. 4. 
18. Ano as to that objection, That there is ſuch material vari⸗ 
ance vetwixt the verdict and the Declaration, that it deſtroys 
the Action He laid, that where many circumltances are alledged 
to induce an Action, and ſome part of them material, and ſome 
not, if ſo much be found by the verdict to maintain the Action, 
it is god enough: Otherwile it is in an Aſlumpſit founded upon 
two conſiderations; if the Jury find the one, and not the other, 
there the Action falls,becauſe the Aſſumpfit is founded upon the 
total conſideration,as 27 H.8.24, Sir Thomas Coventry Sollici⸗ 
toꝛ general foꝛ the Defendant , and he vouched ſeberal Caſes 
wherein the maſter is not charged foꝛ the act of his ſervant; And 
as to the bok of 9 H.6.53.urged againſt him, he ſaid, that Fit. H. 
B. f. 4. is otherwile, which is, That if one ſell certain Pipes of 
Mine with warranty, and they are cozrupt⸗ Action upon the Caſe 
lies, which implies that it lies not without warranty; That may 
be reconciled, foꝛ as 11 E. 4. 6. is, it a man ſell cozrupt victuals, 
Action upon the Caſe lies without warranty, becauſe it is pꝛohi⸗ 
bitcd by the Law to ſell coꝛrupt victuals ; But in the ſame Caſe 
of wine, if it be (mall wine, and the party buyes it, foz ſtrong 
Mine, no ſuch Action lies; Ind in this Caſe, although the De- 
kendant commanded his ſervant to ſell, ac. It is to be taken a 
ſale in lawful manner, as 11 Ed.4.8& 9 H,6.51, 13 H,7.15, The 
Plaintiſt alſoin this Caſe hath not alledged any legal — 
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Fot he ought to have alledged, That he was arreſted and impꝛi⸗ 
ſoned alter the Law of the Countrey of Barbary ; But it the im⸗ 
puſoment were 71:04, Then he hath not any legal damage, as 
26 H. S. 3. Allo, in an Action upon the Caſe, there ought in the oꝛi⸗ 
ginal to be mention made of all p cauſes, as 38 H. 6. 18: But here 
be th: material variances betwixt the Declaration a the ver⸗ 
dict, ſo as there cannot be any cauſe to maintain this Action, cc. 
Doderid gJuſtice, it a Goldſmith mates Plate, wherin he mingles 
dꝛols, ſo as it is not accoꝛding ta the ſtandard, and ſends his ſer 
vant to a Fair to ſell it, who ſells it foz god Plate accoꝛding to 
the ſtandard; That an Action upon the Cale lies againſt the ma- 
ſter; Ad quod Montague aflented, becauſe it fails in the pꝛice in 
lulver: But here it fails but inthe value, koꝛ jewels are ſold by 
their valuation. (Vote, This diverſity, Pretii & waloris) Hanghron 
luſtice, it one command his ſervant to ſell an ill horſe, and the ſervant 
ſells him for a good one, whereby the ſervant is arreſted and indama- 
ged, yet the ſervant ſhall not have his remedy againſt his maſter: And 
Doderidge cited a Caſe to be adjudged 33 Elix. in the Common 
Bench; A Clothier of Glouceſterſhire ſold very good cloth, ſo that in 
London, it they ſaw any cloth of his mark, they would buy it without 
ſearching thereof; And another, who made ill cloth put his mark up- 
on it without his privity; And an Action upon the Caſe was brought 
by him who bought the cloth, for this deceit , and adjudged main- 
tainable; And the Court in the principal Caſe inclined in their opi- 
nions againſt the Plaintiff, 
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Burwel verſus Wood. 


Ovenant ; Foz that the Defendant covenanted 
by Jndenture, Whereas he had ſold to the 
y DPetendant all his Copyhold Land in Fram- 
lingham, That if it all exceededthequantity 
of 8 (Acres to be meaſured accozding to the 
pꝛopoꝛtion of ſixteen foot and an halte to every 
| Pole) That he chonld pay fo2 every Acre over 
X above p 8 Acres, (lo to be meaſured) accoz- 

ding to the ſaid rate of 4 l. foz every Acre: And alledgeth in 


facto. that the Copyhold Land was 12 Acres meaſured by the 


ſatd meaſure ; And fo2 that he had not paid 161. foz the ſaid 4 
Acres, over and above the ſaid 8 Acres, he bꝛought the laid A- 
ctton, The Defendant pleaded, that there were not 12 Acres 
meaſured, ac. Ind Jſſue thereupon, and found fo the Plaintiff ; 
And it was moved in arreſt of Judgment, that the bzeach was 
not well aſſigned, becauſe it is not alledged, that the Lands 
were admeaſured ; Foz untill meaſurement, the ſurpluſſage a- 
bove the 8 Acres cannot be known: And the Detendant hath not 
bꝛoken the Covenant untill he be required to pay, after the ad- 
meaſurement, which ought to be notified unto the Dekendant 
Sed non allocatur; Fo2 the Plaintiff might admeaſure it pꝛi⸗ 
vately , @ he med not tell the Defendant when he admeaſures tt- 
but he taking upon him to demand ſo much, (wyereas in rei veri- 
tate it is but ſo much.) which the Defendant affirms, an Action 
well lies; And here the Illue being, that they contained ſo much 
to be admeaſured, ac. Which being found, it was held by all the 
Court, that the declaration was god enough. 


Harts Caſe. 


Hen being Endicted in London, foꝛ a Keſcous made to a Ser 


jeant of the Mace, upon a Plaint in London: Upon Net 
guury + 


—— 
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gullty, it was found fo2 the King, and a Fine aſſeſſed of 101, 
and impziſonment without baile oz mainpziſe, and to find ſure- 
ties toꝛ his god behaviour: And a TUrit of Error being bzought 


rhe Erroz aſligned was, becauſe it was not vi & armis : Sed non e 3 47 


allocatur 3 Fo2 although it were Erroz at the Common Law, 
yet it is made god by the Dtatute of 37 H. S. cap. 8. Decondly, 
becauſe it is not alledged, that he made the arrelt by vertue of a 
Warrant, aud then he had not any authozity : But becauſe 
the Endictment was, that by vertue of a Plaint befoze ſuch a 
Sheriff, naming him, ac. he was lawfully taken oz arreſted, 
it is to be intended that he had a god Warrant; And there- 
— well enough: Mhereupon the Judgment was ak⸗ 


Dent verſus Parſo. 


Eplevin; The Defendant :vows foz 36 l. Rent fo2 a rear 
and half, being 25 l. by the year ; The Plaintiff pleads 
payment of 12 l. And another Jfſue-'was bought foz the. 24 l. 
And fo2 the firſt Jſſue, it was found foz the P » and da- 
mages and colts taxed by the Jury; But it was found again 
the Plaintiff foz the ſecond Jſlue : And now moved, that the 
Jurtes finding of colts and charges foz the Plaintiff, is void; 
Foz when part is found koz the avowant, he Call 
return, and damages andcolts ; And the retu | 
Defendant, where any part is found foz him: Uheretoze it 
was adjudged accoꝛdingly. 


Mirſhal and his wife verſus Doyle. 
— by Baron and Feme, fo2 bꝛeaking of the Cloſe of the 


Barmund verſas n «4 


Ke. upon the Caſe ; Foz ſaying, That he had two baſtards; (5) 
and ſhould have kept them: By reaſon of which woꝛds, dil⸗ 


co2d aroſe betwirt him and his wife > and they were likely to 
have ben divoꝛced : After verdict, it was moved in arreſt of 
Judgment, that theſe woꝛds were not acttonable; becauſe 


like : But this imagination, to be divozced,is not to any e, 
{02 it is but a cauſeleſs fear; And ol that opinion was all the 
Court ; Uherefoze it was adiudgedfo the Defendant, 


dave 
returnſhall be foz the 


Ppp Furnis 


to:9:69: a: $ 


(3) 


Baron, ad damnum eorum : Ind foz this cauſe, after verdict, ,. 8 5 H$I: 


it was moved, that the declaration was not god, no2 aided by %s 35+: 
the Statute; And it was ſo adjudged, - pet 6 44: 698 


he doth not chew any tempozal loſs, as loſs of mariage, o2 the N 4 


. 
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Furnis verſus Leiceſter, 


Ke) A Crionuponthe Caſe z Fo2 that the Defendant falsò & decep- 
tive ſold unto him ſuch a day 220 Shep, affirming 

that they were his own Shep, ubi revera they were the 

1 Syep of J. S. The Petendant pleaded Not guilty, and 
| found againſt him : Ind it was moved in Arrelt of Judg- 
ment, that the Action lay not; Becauſe ye Doth not Gew , 

that the Defendant had committed any offence in affir- 

ming them to be his; And he doth not Chew that he had 

any damage, 02 that J. S. Had retaken them, oꝛ ſued him 

foz them, as 42 Aſſ. 8. Sed non allocatur; Foz the ſale of gods 

auts-197* which were not his own , but affirming them to be his 
3: 2:44 gods, knowing them to be a ſtrangers, is an offence, and 
cauſe of the Action; And ik he chould tarry untill the gods 
were taken from him again, it might peradventure be mil⸗ 
chievous unto hm, and he ould be without remedy : Uhere- 
foze, abſente Montague, it was adjudged foz the Plaintiff, 


Kirkman verſus Thomſon, 


(7) E firmæ : Upon a ſpecial verdict, the Caſe was ſuch; 
One Richard Greycroft was ſeiſed in F of the Land in 

queſtion , and by Indenture covenanted with Richard Boles ag 

well in conſideration of 200 l. paid by the laid Richard Boles, 

as in conſideration of a marriage betwixt Leonard his Don, and 

Anne the Daughter ot the ſaid Richard Boles , to convey the 

Land to the ule of the ſaid Leonard and Anne, and the heirs 

of the body of the ſaid Anne to be ingendzed, and to his right 

heirs ; The marriage takes effect; the Father dies betoze the 

:*-,- - - aſſurance, Leonard (in perfozmance ok his Fathers covenant) 

| N makes the aſſurance accoꝛdingly; afterwards they have Jſſue 
22S +- > ,> Richard the Leſſoz; Ind afterwards Leonard infeoffed one 
Woodroff, and Leonard and his wife levied a Fine to the 

ſaid Woodroff, under whom the Defendant claimes ; And 

Richard Greycroft enters as fo2 a fozfeiture by the Statute 

of 11 H. 7. And whether his Entry was congeable o not, was 

the. queſtion... Firlt this being a conveyance as well made 

foz mony by the Father of the F-»e,as foz a marriage, and not be⸗ 

— ing founderpzelly to be foz a joynture, whether it chall be ſaid to 
IS ver be à jointure within the Dtatute of 11 Hen. 7. And it was re- 
- 64.4: (Tolved, that it Gould; Foz the conveyance: being by the Bren 
- dn his Anceſtoz in conſideration of a marriage, although 
* 93: itt beconjoyned with a conſideration of mony, is within the Dta- 
(: 1p 244 tute, and chall be. expounded as a joynture within the letter 
and intention of the ſaid Statute. Vid. 3 & 4 Ph. & Mary, Dy. 146, 
& 248, Decondly , it was moved, whether this were 3 
i 
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Tail in the Feme onely, oz in the Baron and Feme; Foꝛ it it be an 


and this Husband who conveyed it is he who was married to 
the F< befoze the conveyance; But Doderidge ſaid, if that con⸗ 
veyance had been a conveyance by the Father tothe Feme befoze 
marriage, and afterward che had taken the Son to Bron, it 
would peradventuxe have been a moe difficult queſtion. De- 
condly, it was held to be out of the intent of the Statute, be- 
caule the B who made the aſſurance, joyned with the Feme 
in the alienation ; and this Statute being in reſtraint of the 
Common Law, is to be taken ſtrictly; And the Dtatute did 
not intend but to p2ovide, that diſinheriſon all not be to the 
Heirs of the Yusband contrary to his intent; But here this 
being with his intent, it may well ſtand with the Statute, 
and is not any alienation againſt the purveiw thereof: Uhere=- 
foe it was adjudged foz the Dekendant. Vid. Co. Rep. lib. 3. 
fol. 50. Browns Cale, and fol. 90. Lincoln Colledg Caſe, and 
Plow. 4634464. | 


Hingen verſus Payn. 


Deb. upon an obligation of 400 l. conditioned foz the per- 


(3) 
fozmance of Covenants in a Leaſe; The Defendant pleads , - 4 + 428: AN 


perfozmance generally; The Plaintiff chews, that the Leſſoz by 
Deed-enrolled, within the ſix moneths, bargained and ſold the 
reverſion to I. S. and T. D. And there being a Covenant in the 
Leal, that the Leſſæ at Michaelmas, (being the end of the Term. 
02 after upon requeſt, Could deliver the poſkeſſion to the Leſſoz, 
his Heirs o2 Alligns; Ye alledgeth fo2 bꝛeach , that I. S. and 
T. D. the next day after Michaelmas came unto the Youſe, and 

Ppp 2 required 


— —— — 


aufs:14 8: 


| (9 
1 66* 5. 


* 
Ne b. 
%: 


— bag a: 


Termino Paſchæ Anno decimo ſexto 


_ - — — 


required ot the Defendant the delivery of poſſeſſion, and he had 


not delivered the poſſeſſion ; And Illue being upon this requeſt, 
the Jury found, that the ſaid I. S. onely came and required the 
poſſeiſion, and he did not deliver it, ic. The finding ot the de- 
mand made by one, is not warranted by this Illue ; Sed non al- 
locatur z Foꝛ they two having but one Title, the demand by one 


bk them is the demand of both, and the delivery of tye poſſeſſion 


to one, had been the delivery to both; Uherefoze it was a god 
demand, and the Jſſue well found. Secondly, it was moved, 
That the bꝛeach aiſigned was not luſticient; Becauſe he doth not 
Gew that the two bargainegs gave notice unto the Defendant,) 
they had the reverſion by bargain and ſale ; And without notice 
the Tenant is not bound to take conuſance thereof, noꝛ can they 
take advantage of any condition foꝛ non-payment of the rent,no 
moꝛe can they of this Obligation to deliver poſſeſſion ; Sed non 
allocatur ; Foꝛ being the condition in a Bond, it is at his peril to 
take notice, being obliged to deliver it to him o2 his aſſigns ; 
And this requeſt by the one is luſticient: UWherefoze it was ad- 


judged fo2 the Plaintiff, 


Thurman verſus Cooper, 


ER firmæ : Upon a ſpecial Uerdict , the cale was; One 
by Deed gave Lands to B and Feme, and totheir Heirs, 
habendum to them and the Yeirs of their bodies, Remainder to 
them and the ſurvivoz of them foz his life, to hold of the Chief 
Loꝛd with a warranty to them and their Dcirs ; And whether 
this were an Eltate Tail, and a Fe expectant; oz onely an Eſtate 
Tail, was the queltion;Foz the Donæs are bead without Iſſue, 
and thePlaintiff claims under the Heir of the Donoz , and the 
Defendant claims by the Deviſe of the ſurviving Don. And 
after argument, it was adjudged, That it was an Eltate Tail 
with a Fix expectant ; Foz firſt, it is given in Fa, and the haben- 
dum, although it limits an Eſtate Tail, doth not limit the E- 
ſtate to any other, ſo the Fee remaines as at the firſt it was li⸗ 
mited ; And this is inkoꝛced by the tenure limited to the Loꝛd 
Paramount, which cannot be, if it were an Eſtate Tail: Allo, the 
Uarranty being to the Donees and their Yeirs , chew the in- 
tent to be, that they (ould have Fee ; And then the office of the 
Judges is to expound , that all the woꝛds of a Ded Gould be 
etfectual,if it might be; And by this conſtruction all the parts of 
the Dad would ſtand together: UWherefozeit was adyndged fo2 
the Defendant. And they held, that there was a diſkerence, when 
the limitation is in one a the ſame ſentence , as a gitt to one and 
his Heirs, Si hæredem de carne (ua habuerit, AS 37. Aff. pl. 15. i8: 
TUtere a gift to one and his Yeirs , Si hæredem de corpore ſuo 
habuerit, is an Eſtate Tail onely, becauſe it is one and the 
ſame ſentence ; But when the limitation is firft abſolute = 


—— —_ 


—  —_— 


after the limitation in the Habendum is fo her and the Yeirs of 
his body, and doth not limit the Eſtate over to any other, that 
ſtands well with the firlt, and both Call ſtand. Vid, 21 H. 6. 7. 
45 E. 3.20. Perkins 35, Uherefoze it was adjudged fo2 the 
Defendant. 2. Z. 254.5 om ut n8tw. 
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Travers verſus Gerrard Malyns. 


Door fo2 50 l. upon a Leaſe foz years ; The Defendant plea- (16) 

*— ded Letters Patents of Pzotection dated 5 lac. Retiting, K- 138 
whereas he was indebted to the King in 200 l. The King foz © 329 

the moꝛe ſpeedy payment of his Debt, received the ſaid Garret 
Malyns into his pꝛotection, and that none ould meddle with his 
perſon 02 gods, 02 ſue no2 implead him in any Court foz any 
Debt 02 Treſpaſs, #c. until the King were ſatisfied; And ſo 
demanded Judgment if he chould be infozced to anſwer : And it 
was thereupon demurred; Firſt, becauſe Gerrard Malyns is im- 
pleaded, # this p2otection is of Garret M alyns; ſo another per- „. 
ſon:But it was alledged, ỹ they be one a the ſame perſon, # cited { ONES 
ſome Authoꝛs and authouty foꝛ that purpoſe. Secondly,it was a«4> : 42 
alledged that by the Statute of 25 Ed. 3. theſe pzotections .4- 25:+: 19: 
are erp2eſly, that none (hall be delayed upon them, but the par⸗ 3 go: 
ty hall anſwer and go to Judgment; But execution hall tay : ,- # 441: 5: 
And foz this cauſe the Court here held, that this pꝛotection is 

not allowable ; But when it came to Execution they would ad⸗ 

viſe : Whereupon it was o2dered that he ſhould anſwer. 


Thomas Harrington verſus Sir William Garraway, 
Cujus principum ante Page, 4 QF: 424 


D Ebt upon a Leaſe foꝛ years made by Sir John Harrington to (112) 
the Defendant; And thatafterwards he was bound in a 
Statute to the Plaintiff of 1000 l. And that this reverſion and 
rent were delivered in extent: UUlherefoze he took it by the ex⸗ 
tent, unde actio accrevit z The Defendant pleaded a foꝛmer Sta⸗ 
tute to Dir W. Cockeyn of 2000 l. and that this reverſion # rent 
were extended upon that Statute : Wherefoze, ac. The Plain- 
tiff replies, that Dir William Cockeyn, after the Dtatute made 
unto him; and the Statute made unto the Plaintiff, had taken a 
Leaſe foz years of the Plaintiff, ſo he had ſuſpended his Sta⸗ 
tute; Ind Jffue thereupon; that Sir lohn Harrington demiſed 
unto him this Land, and found foz the Plaintiff, quod demiſit: 
Now Noy moved in Arreſt of Judgment, That this is no cauſe 
to give the extent to the Plaintiff, noꝛ can he avoid the Extent 
of Sir William Cockeyn; But upon this matterif there ould 
be cauſe to avoid the extent, he ought to have bꝛought an Audita 
uerela to avoid it, and not otherwiſe; Foz that he is in, by mat⸗ 
of Recoꝛd, as 17 Aſſ. pl. 45 Ed. 3. andother books 3 


— — —— —— 
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+o:4: 6:6 Dtatute being of RKecozd, cannot be avoided but by matter 


of Becozd ; Sed non allocatur ; Foz when the Plaintiff had 
ance lawfuily extended, and tye Land delivered him in ex- 
cent, he may avoid in this Action by piea, the extent upon the 
fozmer Statute, and. hail not be put to an Audita querela ; 
Fo2 the ſecond Extent never was lawfull, but was ſuſpended 
vy taking the Leale ; And then the Plaintiff having wel! 
extended, may well maintain this Action: Uherefoze it was 
' adjudged fo2 the Plaintiff, Vid. poſtea. 


unt verſes Dowman, Trin. 15 Jac, rot. 


A Ction upon the Caſe ; Uhereas the Defendant. being 
4 Leſſœ fo2 years, the reverſion in fe to the Plaintiff (and 
ſhews how) the Plaintiſt coming io the houſe to ſee if any 
walte was committed therein, oz any defect in the repara- 
tions, that the Defendant Diſturbed him, and would not ſuffer 
him to enter and view the waſte ; by reaſon whereof he is with- 
out remedy to punich the lame: After Uerdict foz the Plain- 
tiff, upon Not guilty pleaded, it was moved in arreftof Judg- 
ment, that this Action lay not; Firſt, becauſe it was not 
chewn wbat walte was done, lo as it might appear to the 
Court , that there was cauſe of Action of Waſte. Secondly, 
That it never was ſeen befoze this pzeſent, that ſuch an A- 
ction had been bꝛought; and therefoze it is not now allow- 
able. But all the Court held, that the Action was main- 
tainable; Fo2 to the firſt objection, the Law will not pzeſume 
that he can come to a preciſe knowledge what waſte is done, 
without a view; and therefoze ſhall not be bound in this A- 
ction to aſſign 02 chew it in particular. And they all held, 
that this Action well lay, foz otherwiſe none might ever 
have an Action of Waſte, if he might not Chew in what 
place the waſte is, to aſſign the waſte in ſpecie: And as the 
Law gives to the Leſſo2, oz to him who hath the Rever- 
ſion , liberty to enter, to ſæ if there be waſte, to the in- 
tent he might have his Action, if there were cauſe: So if 
he be diſturbed in his entrance and view (which is the ſole 
means to have his remedy ) the Law will not leave him 
without remedy to puniſh that wꝛong, and therefoze gives 
— this Action: WMheretoze it was adjudged koz the Plain- 


Pollard 
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Pollard verſas Blight. 


Rror of a Judgment in the Common Bench, in Treſpaſs (3) 
of Allault and Battery in London, where the Defendant y. Se 
pleaded 4e ſon aſſault deme ſu and found againſt him, and Dama⸗ 
ges aſſeſſed to 213 1,6 8 8 d. And Judgment foz the Plaintiſt and 
Erro2 thereof bꝛought, and the Erroꝛ aſſigned, that whereas 
Midd, and the City of London are ſeverall Counties, and every 
oziginal Mrit ought to be directed to the Dheriff of the County 
where the cauſe of the Action arileth; Er quælibet Actio & nar- 
ratio fundata ſuper tal: brevi locart debuit in eodem comitatu in 
quem breve originale emanavit; And whereas the Treſpaſs where- 
of tulit breve ſuum tranſgreſſionis, per idem breve ſupponitur fuiſſe 
apud London, nihilominus, the UUrit was directed to the Dhe- 
riff of Midd. Et nihilominus it appears by the Recoꝛd, that up- 
on the Defendants appearance in the ſaid Court of Common 
Bench, at the ſuit of the Plaintiff in placito prædicto, the Plain- 
tiff declared againſt him in placico prædicto, & actionem locavit 
in London, and complained of a Treſpaſs in London, prout ap- 
pears by the Retoꝛd; Notwithltanding the UArit oziginall pꝛo⸗ 
ted in placit.ſuper quo, narratio fundata fuit, direct. Fuit Vicecomit. 
Midd. abſque aliquo alio brevi originali ad narrationem illam war- 
rantizandum, & fic Actio & narratio prædict. verſus Defend. impe- 
tratur in alio comitatu, ubi breve originale emanavit. And ſo there 
is a manifeſt variance betwixt the Urit and the Declaration, 
and the Declaration is vicious, and the Judgment thereupon 
erroneous: Ind he further laid, that the ſaid UUrit was re⸗ 
turnable, and returned Trin. 13. Tac. and continued uſque 
Term. Mich. which Mrit and continuance upon them were ne⸗ 
ver certified; TUherefoze he pzayed a Urit to the Lozd Ho- 
bart, to certitie the continuances, and to Thomas Spencer Cuſtos 
brevium, to certifie the UUrit, which was in this manner, Vic. 
Midd. ſalutem, &c, Si Henricus Pollard fecerit te ſecurum, &c. tunc 
pone, &c. Willielm. Blight quod fit coram Iuſticiar. &c. qua- 
ec. re vi & armis apud London in iplum Henricum inſultum fecit, &c. 
And upon return in Hill. Term, that the Plaintiſt obculic ſe, the 
Defendant appeared, And thereupon Jſſued a Cayias returnable 
quind, Trinitat. andafter an alias Capias returnable. Octab. Mich, 
The Defendant thereupon pꝛayed a Scire facias ad audiendum Er- 
rores, & ſuper hoc the Defendant in the UUrit of Error plea⸗ 
ded In nullo eſt erratum; Ind being moved in Court, it was 
laid, that this TUrit in Midd, is no Mrit to warrant the 
Declaration in London, and then after verdict the want of an 1 
originaitis helped by the Dtatute of 18 Eliz, But the Court 444 ue 
held it was Erroz; Foz true it is, that where there is no oꝛigi⸗ p # 72 Ge 


nall, it is holpen by the Statute; but a vicious oziginall 1s 
not helped: And it being here chewn and aſſigned foz 8 
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that this was the ozginall in this plea, and this oziginall 
is certified as an oꝛiginall upon this plea, which is vicious, 
and doth not warrant the Declaration, it being variant from 
it; Wherefoze fo2 this cauſe the Judgment was reverled:; Foz 
the Court is certified that this is the UUrit in this plea be- 
twixt the ſame parties, and the Court will not intend ano- 
ther UUrit, oꝛ that it was without UUrit, 


Dominus Rex & Parker verſus Webb. 


5 — by Parker foz the King and himſelf, againſt Sir 
Iohn Webb and his Lady upon the Statute of 23 Eliz, foz 
that the Feme being of the age of 16 years did not repair to a- 
ny Church oz Chappell to hear Divine Service at any time 
within 11 moneths laſt paſt; Wherefoze he demanded 220 1, 
and pꝛayed to have the third part thereof foz himſelf, accoꝛd⸗ 
ing to the Statute. The Defendants pleaded , that this in- 
fozmation being upon the Dtatute of 23 Eliz, Anather 
Statute was made Anno 28, whereby it was enacted, that 
every offender in not repairing to Divine Dervice, who here- 
after Call be thereof once convicted, (hall in ſuch ol the Terms 
of Eaſter oꝛ Michaelmas as hall be next after ſuch conviction z 
pay tnto the receipt of the Exchequer, after the rate of 201, 
fo2 every moneth, which ſhall be contained in the Endictment 
whereupon ſuch conviction all be had; And if default of pay⸗ 
ment be made, that the Mueen ſhall take, ſeiſe, and enjoy all 
the Gods, and two parts of the Lands and Leaſes of ſuch 
oftender; And it was thereby further Enacted, That upon the 
Endictment of ſuch an offender, a proclamation ſhall be made at the 
ſame Aſſiſe wherein the ſaid Endictment ſhall be taken, whereby 
ſhall be commanded, that the body of ſuch offender ſhall be ren- 
dred to the Sheriff of the ſame County, before the next Aſſiſe or 
Goale delivery; And if at the next Aſſiſe or Goale delivery,the ſame 
offender ſo proclaimed ſhall not make his appearance of Record, that 
then upon ſuch a default recorded, the ſame ſhal be as ſufficient a con- 
viction as if it had been tried by verdict: Ind they thew, Þ the Feme 
was convicted upon ſuch a pzoclamation,# demand Judgment: it 
the inkoꝛmer ought to maintain this Action; Mhereupon the 
Attourney Generall demurred; The point ſolely is, whether a 
Feme Covert being convicted by Endictment at the Kings ſuit, be 
liable to the ſuit of an Infoꝛmer upon the Dtatute of 23 Eliz. 
after the year that che was convicted: Jn the deciſion of which 
queſtion, there are the Statutes to be taken notice of, and con- 
{idered; Firſt, the Statute of 23 Eliz. whereby it is enacted, 
That every one who is abſent foꝛ a moneth (hall fozfeit 201. 
fo: the moneth, being inde legitime convictus, to be demanded in 
any Court of Recozd within a year after. Secondly , the 
Statute of 28 Eliz. which pꝛovides further, that if a man be 


— 
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once Endicted fo2 Reculancy, this Endictment chall be god foꝛ the 
fozfeiture, and that the Oſtendoꝛ ſhall fozfert by the momth umi 
ſuch time as he confo:m himlelf, ac. Thirdly, upon the Statute 
of 35 Eliz. which oꝛdains, that the fozteitures may be recovered 


—— — 


1 


by the Queen by debt, ac. Whereas befoze there was nat any to:: 


remedy fo2 the Queen to recover the entire, but by endictment; 


And this Statue of 35 Eliz. doth not ripeal the fozmer Acts, n 22 
being in the affirmative; Jnp:wtf whereof was cited Dy. fol. eo:46 S 


19. Leſſee fo2 years ought to tak e Hedgbote by aſſignment, 
ret he may take it without aſſignment; koz the affirmative 
doth not take away the power which the Law. gives. him; 


+: $29 
"a 173 


So upon the Statute Gregories Caſe, Co. 9. Rep. fol. 19, and to g © 


20. And upon theſe Statutes of Recuſancy, Þ remedies be Cu- 
mulative, and not Privative, a$ by the Statute of Weſt. 2 Cap. 
20 of Elegic, The King may take his execution after the Dta- 
tute, he may ſue by Crchequer-pzoccſs , it he pleaſe, foz he 
is within the Statute fo2 his benefit , but not fo2 his diſ- 
advantage. Vid. Co. 6. 45. and Co, 11. 66, And whereas it 
hath ben obiected, that the King by this ſuit by the info2- 
mer chall be a loſer, becauſe now he is to have but the third 
part , whereas befoze he was to have all, after the Yus- 
bands death; Jt was thereto anſwered, that the Law re- 
ſpects a pꝛeſent benefit moze then a future poſſibility; Co. 5. 
25. And to p2ove the Kings p2erogative inſuch Caſes, were 
cited 18 Ed. 3. Scir, fac, 10, It the King bing an Action, and 
the party dies, his Urit (hall not abate; And zo H. 6. 2. 12 
H. 7.12.11 H. 7. 1, Ind 7 Ed. 6. Bro. new Caſes, Pl. 439..Jf 
an infomation be exhibited in the Exchequer by a common 
perſon fo2 the King, and the Defendant pleads in Bar, and 
traverſeth the intoꝛmation : The King may Traverſe the mat⸗ 
ter of the Bar, if he pleaſe, and is not bound to maintain 
the matter contained in the abſque hoc, &c. Vid. Title out⸗ 
lawzy pla. ultimo. UUherefoze #c. But on the contrary ſide it 
was (hewn by George Croke, that by the Statute of 35 Eliz, 
there is not any new penalty gtven,but a remedy one ly fo2 the an⸗ 
cient; Et nemo debet bis puniri pro uno delicto; And if the Hus⸗ 
band ſhould be new charged, and the King after the death of 
the Husband could ſeiſe the Gods and Lands, che had not 


khe party is convicted at the Kings luit, it is ſo appꝛopiated th 
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the King as no other may meddle therewith;Ind to that purpoſe 
he vouched Doctoꝛ Foſters Caſe, Co. 11. 65. and 34 Eliz. Hartings 
Caſe;Where an inkoꝛmation was exhibited upon the Dtatute of 
5 Edi. foꝛ buying of wwolis;and afterwards another infozmed a- 


' gainlt the ſame party, to have the ſpeedier execution foꝛ the King; 


And adjudged that he could not; Ind in 4 1ac.Ormſdich infozmed 
againſt a Papilt after conviction, and adjudged that it lay not; 


Gut note that was not in Caſe of a eme Covert) And in Trin. 
: 14 Lac. in the Common Bench ror.2582, Threeles Caſe, q Trin. 14. 


Iac, 2390. in the ſame Court accoꝛd: And whereas it hath ben 


'-- bjected, that ſhe being a Feme Covert, is not to be charged; Ye 


thereto anſwered, that the HuSband is not charged, but in re- 
ſpect of his Feme; and therefoze the perſon of the Feme being dil⸗ 
charged, hall diſcharge the Baron alſo; And Charnock & Woor- 
ſleyes Caſe in the Kings Bench. z Eliz, was cited, where Baron f 
Feme (eiſed of Land in right of his Feme (whereof the 3479: was 
entitled to be Tenant by the Courteſie) levied a Fine thereof, the 
Feme being within age; And upon Erroꝛ bꝛought, adjudged, that 


tit Gould be reverſed foꝛ both / and that the en (ould re-have 


it: ſo as the Fine was utterly avoided; Alſo in Caſe where the 
Feme is convicted of recuſancy, it is uſual to ſeize the Lands and 
Leaſes which her Husband hathin her right, by Exchequer-p20- 
ceſs;Ind therefoze lately in the Erchequer:the wife of one Wood 
being convicted there was a ſeiſure made of the Lands and Te- 
nements, and alſo of her Leaſes, dt. Montague Chief Juſtice a- 
grad, that if the had been a Feme ſole,it had been a god Bat; But 
in this Caſe he inclined againſt the Defendant; Et adjornatur, 


Sir Francis Forteſcue verſus Markham Paſch. 12 Iac. rot. 347. 


Rror ofa Judgment given in an Aſſumpſit; The Erroz al⸗ 

ſigned was, that he, the now Plaintiſt, at the time of the ſaid 
March. bzinging his Action againſt him, was, a vet is a Knight 
of Bath, in which tale the then Plaintiff ought to have bꝛought 
his Bill againlt him by the name of Francis Forteſcue Knight of 
the Bath, and not by the name of Knight and Baronet: But foz- 
aſinuch as he hath appeared to that name, and pleaded thereto, 
he hath concluded himlelf; And ſo the Judgment was . affirmed 
by ſeven Juſtices at Derjeants In in Fleetſtreet. 


Mingay verſus Hammond. 


A Nnuity, pro conſilio impendendo, bought by Mingay à — 1 
er of the Inner- Temple againſt Hammond, and demand 61. 
being the arrerages fo the years: The Defendant pleaded. in 
Bar, that he had divers injuries ofteted him, #c, fox * 
intended to exhibit a Bill in the Star Chamber, and that a Bill 
was dꝛawn accoꝛdingly, which he b t to Mingay, and intreat⸗ 
ed him to put his hand to it, and he refuſed; Uherenpon he ceal⸗ 
ed his annuity,fuppoſing that by this dental. the annuity was de⸗ 
termined; Upon this plea, the Plaintiff demurrs, and * 
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ill plea,becauſe, a Counſelloz hath ſuch a Fe)is not bound 

to put his hand to every Bill, but onely to give counſeil, Ind 

day was given to chew cauſe - why Judgment would not he gi- 

. | ; 
The Lord Chandors Cale, 


FT Womenriding over the river ot Trent, were dꝛowned by (18) 
the violence ot the water; It was moved fo2 the King that 
their Hoꝛſes ſhould be Deodands, and denyed per totam curiam. 
Hurford verſus Pile Mich, 13 Jac. rat. 35433. 
A umpſit: Whereas I. S. was in Execution foꝛ 40 l. The De⸗ (75) 
fendant ſaid, Deliver I. S. out of Execution, and what it coſt 1 

you I will repay; Whereupon I. S. was diſcharged by the Plain⸗ 
tiff : The Defendant foz plea ſaith, that after the Aſſumpſit, and 
befoze the Plaintiff had done any thing in that buſineſs, he foz- 
bad him to meddle therein, a that he would not ſtand to his pꝛo⸗ 
mile; Whereupon the Plaintiſt demurred; and it was adjudg- 94: 
ed foꝛ the Plaintiff; Foz Houghton Juſtice laid, that a man may . 
diſcharge an Aſiumpſit made unto himſelf, but he cannot diſ- po id . 62.0: 
charge an Aſſumpſit made by yimſelf; But at another day, the 
Defendants Counſell moved, that it was a god plea, and that 

long as nothing was Done, it was but an Executoꝛ⸗pꝛomiſe: 
Doderidg, i I p2omile to LS. that if he will build an houſe upon 
my Land befoze Mich. I will pay him 100 l. and J countet mand 
it befoze he hath done any thing concerning the houle, It is 
a god counter mand: Houghton e contra; but he ſaid, that may 
be conlidered in Damages; Ec adjournatur: And afterwards in 
Trin. Term, Judgment was given fo2 the Plaintitf. 

The Biſhop of Carliles Caſe, 


Da was pꝛayed upon the Dtatute of 23 H. 8. Cap. 9. (20) 
1 Foz that p Biſhop of Carlile, having a Commendatozy with- 

in his Dioceſs, libeld foꝛ Tythes in the Court of the Archbiſhop 

of York, # hanging that ſuit, died, and the Executoꝛs of the Bich⸗ 

op revived p ſuit:Doderidg Juticeztt;e queſtion is, if a ſuit being 

lawfully commenced in the Archbichops Court, all afterwards 

be pꝛohibited as illegal And inthis-Caſe, although the cauſe 

ceale, vet the ſuit Call continue; Foz by the civil law, the death of 

p Plaintiff oz Defendanc is not any abatement of te libell; But 

they have a reviver,as we a reſummons in raviſhment of Ward — _. 
And where a Court is once lawfully poſſeſſed of a cauſe, # habe 2 97 
urisdiction, it would be hard to grant a Pꝛohibition: Alſo po- ⁴⁷ 4 297 
to, that they in the Archbiſhops Court have examined their 
witneſles, ſo as the Cauſe is cauſa concluſa, # they would uot hear 

any moze examinations, but are ready to give fentence , The in⸗ 

tent of the Dtatute is not, that ſuch a cauſe (ould be remanded, 

whereby the Plaintiff Gould lofe the coſts of his ſuit ; Ind the 
Pꝛohidition was denyed per totam curiam. 
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Sir John Carews Caſe. 


Ertiorari was pzayed to remove Endictments taken in 

Wales of Riots, andit was granted; there being divers 

pꝛelidents to that purpoſe, (as the Clerk of the Crown 
inkoꝛmed the Court ;) And Doderidge Juſtice ſaid, that if Debt 
be bzought againſt one in London, and the Defendant after- 
wards removes and inhabits in Wales, a Capias ad ſatisfacien- 
dum may be awarded againlt him into Wales, oz into any Coun- 
ty Palentine, and that the Regiſter makes mention of a Certio- 
rari to remove a Recoꝛd taken at Calice, | 


Iſon verſus Gray. 


1 N Debt, The Defendant pleads Outlawzy in the Plaintiff; 

The Plaintiff ſaith, Na l tie / Record: Ind the truth was, that at 
the time of the plea he was outlawed, vut befoze the day aſſigned 
koꝛ bunging in of the Recozd, it was reverſed ; The Court o2- 
dered a Reſpondes ouſter, Dy. 228, 


Sir John Tasburgh verſus Day, Trin. 15 Jac. rot. Suff. 


Als, upon the Caſe ; Whereas he is, a fo2 theſe two years 
laſt paſt was a Juſtice ot P. ace in the County of Suffolk, dc 
whereas upon the ſeventh ol March, and long befoze, he was ſei- 
ſed in Fee of the Advowſon of Sandcroft, in the County of Suffolk, 
and intended to ſell it towards the payment of is Debts ; 
Tyat the Defendant knowing the pꝛemiſes, intending to ſlander 
him in his religion, and to cauſe him to be reputed as a Papiſt, 
and unwoꝛthy the government, and to. ſlander his title to the 
Adrowſon, and to hinder his ſale thereof , and to cauſe 
him to incurre the pains in the Statutes impoſed upon Re⸗ 
cuſants, the afozeſaid 7 Martii 14 Jac. having communication 
with divers perſons touching his title to the Advowſon, and con- 
terning his opinion in religion, ſpake of the Plaintiff theſe ſcan- 
dalous woꝛds, True it is, that Sir John Tasburgh was the true and 
undoubtea Patron of Sandcroft, but now he hath loſt that patronage 
and preſentation, by being a Simoniſt and a Recnſanty both which I 
will prove him to be: By reaſon of leck woꝛds he was ſlandered 
in his god name, hindꝛed in p ſale of p Jdvovoſon, The — 


— 


| JAc os Regis in Banco! Regis. 


485 


dant plea ded 3 and found fo2 the Plaimtiff, and Da⸗ 
mages to 100 l. Ind it was moved in Arreſt of Judgment, 
that this Action lies not: Foz he doth not ſew that he had any 
pꝛejudice by the flandering of his Title; noꝛ doth he Chew, that 
there was any communication to lel it unto any,no2 that any who 
intended to buy it, was t hindꝛed in his buying; And with⸗ 
out ſome ſpectal cauſe chewn the Action lies not; And foꝛ the 
woꝛds touching his perſon, they be not Actionable, foz they do 
not touch him in his office of Juſtice of peace, noz is there 
any Damage unto him by the ſpeaking, whereof the Common 
Law takes any Conulance; And of that opinion was all the 
Court, that the Action lay not; Uherefoze it was adjudged 
foz the Defendant, 


Hodges verſus Robert Marks ſen, and Robert Marks jun. 
Trin. 13. Iac. rot. Somerſet. 


ante 32990 


(: 


tz. 4% 


A Sen upon the Caſe; Whereas Willam Panly ſenior and (4) 


William Pawly junior, were endebted unto him by ſeverall 


Bonds in 35 l. and to obtain this debt 
out of the Kings Bench, directed to the if of Somerſet to 
arrelt them; And chews the courle of the Court, that upon ap- 
pearame, Bail (hall be put in; Whereupon he declares; #c. Ind 
that the Dheriff made a warrant to Philip Perry and others to 
arreſt them, who by vertue thereof arreſted W. Pawley junior; 
That the Defendants reſcued him, whereby he eſcaped, and 
went to places unknown, ſo as he loſt his ſuit, c. The De⸗ 
fendants pleaded Not guilty, and a ſpecial verdict found this 
matter, viz. The debt due to the Plaintiff, the pꝛoſecuting of 
the Latitat fo2 this cauſe, the making of the warrant thereupon 
tothe Sheriffs, xc. And further, they find that the ſaid W. 
Pawly was alſo endebted to Philip Perry ſenior; and that he ſu- 
eda Laticat againſt him, who made alſo a warrant to the ſame 
Bailiff to arreſt him at the ſuit of the ſaid Philip Perry ſenior 3 
That it was directed unto them conjunctim & diviſim, that they 
were not known Bayliffs, that upon 8 Ianu. 12 Iac. in the mg 
about ſix of the clock they entred into the Youſe of Robert Matks 
ſenior, the do being open, and William Pawly being there pꝛe⸗ 
lent, the ſaid Philip Perry junior laid his hands on him, and then 
having both the warrants in his pocket, ſaid unto him , here 
I doe arreſt you by vertue of a warrant that I have, but he did not 
ſhew unto him the warxant, noꝛ had it in his hand, noz told 
him at whoſe ſuit he arreſted him; and that Wiliam Pawly did 
not demand to ſæ the warrant, noꝛ at whoſe ſuit he was ar- 
reited, and that the Defendants reſcued him from the Bailifts, 
and ye eſcaped; Et ſi ſuper totam materiam, &c. Ind it was fit 
reſolved, that this arreſt without chewing the warrant, and 
without telling at whoſe ſuit, untill the other — 
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pꝛocured a Latitat 
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gal and well enough, and that he needed not Chew the warrant, 
untill the other obeyed, and demanded it. Vid, Co. lib. 5. fol, 68. 
in Mackalleys Caſe, & lib. 6. fol. 54, Counteſs of Ruclands Caſe, 
Secondly, that this arreſt in the houſe; the dw2 being open, and 
at ſir of the clock at night, was god enough againſt the party ar- 
relted, and the reſcuing him was utterly unlawfull. Thirdly, 
that this arrelt without having the Warrant in his hand, and 
having both Marrants about him, was well enough, although 
he did not Chew by which of the Warrants he arrelted him; Fo 
he being under the Bailiffs arreſt, is in cuſtody there,foz all cau⸗ 
ſes foz which the Dheriff had made his Warrants againſt him, 
although the Sheriff oz Bailiff do not mention any ſpecially, 
Vid. Co. lib. 5. fol. 8 1. Garnons Caſe, & fol. 89. Froſts Caſe. 
Fourthly, it was held, that foz this reſcous, the Plaintiff, at 


* Whoſe ſuit the arreſt was, may maintain an Action very well; 


Foz he hath the lols, and cannot have his Action againlt the She- 
ritt, and theretoꝛe it is reaſon he ſhould have his Action againſt 
thoſe who did the injury to him, whereby he loſt his pꝛoceſs, 
and his means to recover his Debt, as it was lately here ad- 
judged in the Caſe of May and Proby : Mhereupon it was ad- 
judged foz the Plaintiff, Vid. 16 Ed. 3. 4. 


Mills verſus Aſtel. 


E Rror of a Judgment in Northampton, in a Writ of Cove- 

nant;The Erroz aſligned was, that the declaration there was 
ll ; becauſe he Declares of a covenant, whereby the Defendant 
covenanted to find the Plaintiff with meat, dꝛink, apparel, and 
other neceſlaries, and doth not Chew in particular, what other 
things were neceſſary; And the bꝛeach was aſſigned as gene- 
ral as the covenant, viz. that he did not find him with meat, 
Dink, apparel, and other neceſſaries; Ind doth not chew in par⸗ 
ticular what other things were neceſſary , ſo as the Court 
might adjudge whether it were neceſſary o2 not: And koꝛ that 
cauſe all the Court held that the declaration was ill, and the 
Judgment there being given by Nihil dicic, and entire dama- 
ges aſſeſſed, the Judgment was reverſed. 


John Witton verſus Bye. 


Deb. as Adminiſtratoz of Witton, and demands twenty five 

pound; Foꝛ that George Witton — poſſeſſed of a Leaſe 
fo2 years, and 2 ac. aſſigned that Leaſe to the Defendant ren- 
dung annually during the Term 501.atthe Annunciat. and St. 
Mich, & fog 25 l. due at Mich. 15 Iac.the Action was bzought;The 
Defendant pleaded, that George Witton, 5 Jac. releaſedunto him 
all Acrions, Debts, Duties and Demands, befoze the date of 
that Releaſe ; whereupon the Plaintiff demurred : And it was 

no 
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now moved, that this Duty being accrued after the Releaſe, 
and being a future Duty, was not dilcharged. by this Releaſe ; 
no moze than if the Leſſo2 ould releaſe unto his Leſſæ fo2 
rears, all Actions and Demands ; That is no bar to the Rent 
which accrues annually, by reaſon of the pzofits received; be⸗ 
cauſe every year is quaſi a new Duty. And of that opinion was 
Houghton clearly, Foz the Rent goes with the Reverſion ; and 
this Kent being annered to the Keverſion , and attending it, 
is due annually by reaſon of the perception of the pzofits; and 
therefoze differs from the Cale in Littleton 117.-of a Releaſe of 
all Demands, which is a god Bar of a Rent-ſervice, oz Rent= {+++ £49 
charge. But in this puncipal caſe, Houghton and all the Court 

agreed, that foꝛaſmuch as the Leſſ& had aſſigned over all his 

term, reſerving this Rent, It is not attendant on the Reverſion, 
but is onely due by contrace ; And this Releaſe of all De- ate 170 | 
mands diſchargeth this Contract, and all demands concermng 2: AoC: 4%" 
it: Wherefoze the Releaſe was a god Bar to2 the Rent incur- 

red after. Vid. 20 Aſſ. Pl.5, Co.lib.8.fel.52. Althams Caſe. Co.5# 

fol.70, Hoes Caſe, Dy.217. Vid.4 Jac. betwixt Harcroft and Field, ,, 4s: 47 9 
Releaſe of all Demands is no Bar in an Action of Covenant af= 


terwards bꝛoken. 


——ů 


Whiſtler verſus Paſlowe. 


_— : Upon a ſpecial Uerdict the Caſe was ; William (7) 
Hyde being ſeiſedin fa of the Manyoz of Elvedon, where , . Rot: 464: 
of the place in queſtion (being twenty acres of Coppice-wwds)is | 
parcel, # where divers tymber-trees a others were ſparſim grow⸗ 
ing within the Mannoꝛ, made a Leaſe of the Scite and De⸗ 
meſne of the Mannoz, Exceptis & ſemper reſervat. omnibus boſcis, 
ſubboſcis, Coppices & Hedg-rows, which then were, oꝛ any time 
after, during the term, ould be ino2 upon the P2emilles, o2 any 
parcel thereof, with free ingreſs to fell, take, and carry away the 
lame at his will and pleaſure, ſo as he leave ſufficient fire-bote, 
bote, plough-bote, xc. to be taken and ſpent upon the Pꝛe⸗ 
miſlles, to Thomas Martyn and his wife during their lives, with 
liberty to take the ſaid botes, ac. And whether the ſoyle of this 
twenty acres were let to the Lefſe, o2 excepted to the Lefſoz, 
was the queſtion ; the Jtffue being, whether it were the Fre- 
hold of Paſlow, who had purchaſed the inheritance of the Man⸗ 
no2 : Ind after the firit Argument at the Sar, without any dik⸗ 
hiculty, Jt was adjudged, that the Doyle it ſelf was ercepted; 
and that it paſſed not with the Fee. Aud this diference was ta⸗ 
ken betwirt the exception ol Md and Under wand, aud the ex⸗ | 
ception of all T:mber-tves z Foz in the firſt, the Doyle it ſelf F 55 0o# 
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of the Med and Under-wod , and what is known by that 
name, is excepted ; but in the laſt Caſe, no Doyle is excepted, 
bit onely lo much ag is ſufficient fo: the vegetature err 
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Lee verſus Fydge. 


Ebt upon an Obligation of 60 1. conditicned , Whereas 

John Fydge was become Appꝛentice to thePlaintiff, if ye at 
any time during his appzenticeſhip imbezelled oz conſumed any of 
his Walters gods, Tyar if the Detendant within 3 moneths af- 
ter p2wf thereof made, by the confeſſion of the ſaid John Fydge, oz 
otherwiſe, andnotice thercof given, chould make ſufacient recom- 
pence foꝛ all ſuch things ſo i1bezelftd ; that then, c. The De- 
tendant pleaded, Quod nulla probatio facta fuit, by the confeſſion 
of the Appꝛentice, 02 otherwiſe, that he conſumed oz imbezelled 
any of his Maſters Gods, ac. The Plaintiff replies, that ſuch 
a Day and year, probatio facta tuit, that the ſaid John Fidge had 


imbezelled 41. of his Maſters ; and that the ſame day the Plain⸗ 


tif gave notice thereot to the Detendant, and that he had not 
ſatisfied ; And hereupon the Defendant demurred ; Firlt, Be- 
cauſe it is not alledged in facto, that he imbezelled ſo much; and 
without alledging it, there is not a ſufficient bzeach aſſigned ; 
Fo the Condition is, that if he imbezel, and it be ſufficiently 
p20ved ; ſo it is not ſufficient to ſay that p2zof was made, but 
he ought to alledge preciſely in facto, that there was ſuch an 
imbezelling ; foꝛ pꝛof is not material, unleſs ſuch a thing were 
done, Secondly, Jt is not alledged how the pꝛot was 
made, which ought to be of neceſſiity in this Action; Foz the 
Defendant hath the moneths after pꝛok, and notice, to make 
ſatisfaction ; And of that opinion was the whole Court: And 
rule was given, that Judgment Gould be entred accoꝛdingly 
foꝛ the Defendant, But afterwards the Court gave day un- 
til the next Term, and licence to the Plaintiff to diſcontinue 
his Suit, otherwiſe he ſhould be utterly barred of his Bond, 
Vid. 10 Ed.q 11. 15 Ed.4.25.7 Rep.2, Bar 245, Vide ante the Caſe 
betwirt Gold and Death. | 


Barbara Wood werſus Sir John Shurley and his wife, late wife 
to Sir Henry Bowyer. | 


["Rror cf a Judgment in the Common Bench in Dower, of 
E the Dower of Sir Henry Bowyer ; where the Tenant plea- 
ded) that Sir Henry Bowyer was feiſed in fe of the Manno 
of W. and infeoffed I. S. and I. D. to the uſe of himſelf and his 
Feme ko their lives, without impeachment of waſte; the re⸗ 
mainder over, which was fo2 a Joynture to his Feme; And af- 
ter he died, and the Feme entred, claiming it foꝛ her Joynture : 
Er hoc, &c. The Plaintiff replies, that the ſaid Dir Henry es 
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befoze this Feoffment by Jndenture 2 May 4 Jac. covenanted 
to ftand ſeiſed of that mannor to the uſe of himſelf in Tail, and 
fo2 default of inch Jſue, to the uſe of the ſaid #ex-- fd her life, 
and after to the uſe of Dir Thomas Henley in Tail, and after 
to his right Heirs; Ind that he afterwards upon the 22 May 4 
Jac, made the Feoftment mentioned in the Bar, and dyed with- 
out Jiluc; And afterwards the entred, claiming that Eftate by 
the Indenture, and was remitted, #c. The Tenant rejoyns, 
that the ſaid Feme after the death of her Yusband entred, 
claiming her Eſtate fo2 life without impeachment of waſte by 
the ſaid Feofiment, and demanded Judgment; Ik againſt her 
claim the may be remitted; Ec hoc &c. UWherenpon it was de⸗ 
murred, and adjudged foz the Demandant; And Erro2 being 
bꝛought, the Erro2 was aſligned in point of Law, wherein two 
queſtions were moved; Firlt, if a Zee Covert hath an Eſtate 
, hmited-to her by her Yusband foz life, remainder to 8 
in Tail, and afterwards the Dusband alters this e, 
and limits to the Feme another Eltate, whether the Fee hath 
election which Eſtates che will have, and waive the remit⸗ 
ter, and ſo pꝛejudice him inremainder; oꝛ it for the benefit of him 
in remainder , che Gall be remitted volens nolens, notwith⸗ 
ſtanding her claim to take by the ſecond Eſtate limited, ec. 
Secondly, whether the rejoynder be god without traverſing the 
Entail, claimed in the firſt Eſtate, alledged in the teplication; 
oz if the Demandant onght to have taken Travers, becauſe 
the Tenant in the Bar pleads an entry, claiming that 
Eſtate by the Feoffment; And foz both points it was adjudged 
fo2 the Demandant in the Common Bench, that che was re- 
mitted koꝛ the benefit of him in temainder, and that the Te⸗ 
nant ought to have taken a Traverſe to the matter alledged 
in the replication; and that foz want thereof, the rejoynder 
was ill in ſubltance, and not in fozm onely, and that ad- 
vantage ought to be taken thereof, although it were not chewn 
foz cauſe; And this Caſe being oftentimes argued at the Bar, 
was now this Termargued at the Bench; And Croke, Dode- | 
ridge, arid Houghcon held, that the is remitted inſtantly by her (ee u _ 
Entry, and the remainder veſted in him in remainder , er: 7 
and the claim cannot alter it, and that volens nolens Che 
is in, of her kult Eſtate, and that it is not any Joynture, j: 4 2 # 
becaule it is an Eſtate foz life limited, to begin after. an Eſtate 
Tail; Ind although the Eſtate Tail be ſpent by her Dusbands 
death without Illue, ſo that her Eſtate Jeguns preſently by the 
death of her Hus band, yet fozaſmuch asloever happensit could 
not be ſaid to be a Joynture at the 9 you afterwards 
thall not make it to be a Joynture . But Mountague Chief 
[uſtice argued (trongly againſt it, that both Eſtates being 
mited to her during the Coverture, And therefoze there is a. 
Rrr differente 


* 
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difference when the hath an ancient right befoze the Coverture, 
there if che takes a new during the Coverture , the Law per- 
adventure will judge her in her remitter, eſpecially it be⸗ 
ing foz the be of him in the remainder ; But when che 
takes two ſeverall Eſtates during the Coverture, che is 
now to have her election which of them che will have, and 
her claim Gall determine her election. Vid. 41 Ed. 3. 17 Dy. 
351. 17 H. 4r. 12 H. 7, in 20, But fo2 the laſt point 
they all agrad that the Tenant ought to have taken Traverſe 
to. the claim alledged , and the taking Traverſe made the 
un — in lubſtance; UWherefoze the Judgment was 
affirmed, 


Payn werſus Porter. 


Ee of a Judgment in Action upon the Caſe , foz that 
the Plaintiff falſo & malicioſe, impoſed upon him crimen 
feloniæ, ſuppoſing that he had robbed him; Et falſo & maliti- 
ole exhibited againſt him a Sill of Endictment , ſuppoſing 
that ſuch a day and year he robbed him; And 2 ＋ to 
the Gzand Jury in the County of Nottingham, and affirmed 


the matter in the Bill to be true, ubi revera it was falſe; 


And that the Jury found an Ignoramus thereupon, whereby 
he was infozced to great colts and charges, foz the defence 


of his god name and fame: The Defendant juſtifies, and found 
againſt him, and Judgment foz the Plaintift in the Kings 
Bench without exception; And now a Urit of Error was 
bzought, and aſſigned foz Erroz, that this erhibiting a Bill 
of Endictment is no cauſe of Action; But all the Juſtices of 
the Common Bench, and Barons of the Exchequer agreed, that 
the Action lies; Foz although the erhibiting of a Sill upon 
true and juſt gre — be exculable, and no Action 
lies, yet when it is alledged, that he falſo & malitioſe with⸗ 
out any ſuch cauſe had accuſed him of Felony, and exhibi⸗ 
ted this Bill falſo & malitioſe , that is a great cauſe of flan- 
der and grievance, and juſt ground of Action koz the Plain⸗ 
A; And the Defendant having made his juſtification , and 
all his cauſes of juſtification found to be falſe , it is god 
reaſon that the Action Chould lie; Wherefoze the Judgment 
was affirmed, 


Dewell verſus Sanders. 


T* eſpaſs upon demurrer: The caſe was ſuch;The Plaintilf be⸗ 
a Freholder within the Manoꝛ of Iſtla worth, whereck the 
Earl ot Northumberland was Loꝛd, and had a Lat, ereded a new 
Dove-cote thereon, and ſtoꝛed it with Pigeon and ſuffered them 
to fly out and in, which was pꝛeſented in the Lat, as a —— 
nuance, 
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nuſance-and an amertement of 0 s, alleſſed and atterred fox his 
offence, and a pain of ten pound impoſed that he chould ſtop it up 
betoꝛe ſuch a day; and he did not top it up/accoding to the ſaid 
pain: pon it was pꝛeſented at the next Court, and the 
pain impoled, and afferred to 12 l. and fox wnpayment, a di⸗ 
ftreſs taken; And he entred into Bond fox the payment of the ſaid 
121, and bꝛought Treſpaſſe foz the taking dt his Cattel, and 
detaining them untill he had entred Bond koꝛ the payment of 
the ſaid rz l. And the Defendant diſcloſing all thes matter vy way 
ot plea; the Plaintiff thereupon de murred ; And akter divers 
Arguments at the Bar, it was argued at — by Mon- 
tague, Crooke, Doderidge, and Houghton, and they all agred, 
that the Plea was ill in ſubſtance, as well as in foꝛm; Foz they 
all held, _ the erecting a Dove⸗coat by a Freholder who is 
not Loꝛd of the Mannoz, noꝛ owner ot the Kectozy, and reple- 


ante 3 IL: 


mlhing it with Doves, is not any Nuſance inquirable oz pumſh- v. . 127 


able in a Let, 4 H.6.10. 27 Aff. P1:6.9 H.44,-Fo2 nothing is 2 n 
inquirable there, and puniſhable, but that which is a commcn #15-02:232* 


Nuſance to all people: But this erecting a Dove⸗houſe cannot 
be a Nuſante, but to thoſe onely whole Com they eat, and not 
to all perſons ; and therefoze it is no common Nuſlance inquira⸗ 
ble there: Allo, ił it were a common Nuſance,neither the Lon of 
the Manno2, no2 the Parſon could erect a Dove-houſe moꝛe than 


any other Fræholder: Foz none can pzeſcribe'to make a common 


Nuſance;becauſe it cannot have a lawtull beginning by licence, oꝛ 
otherwiſe, being an offence againſt the Common Law; as it 
was adjudged vetwirt Fuller and Sanders, Ant. pag. Foz a com- 
mon Nuſance is to the prejudice of all people, and is a con⸗ 
tinuing offence, and cannot be diſpenſed with: Ind therekoꝛe 
they held, the opinion repozted Co. lib 5. 104. betwirt Boulſton 


and Hardy in this point, to be no Law, and no direct reſolution a: A 


in point of judgment. Allo the pꝛincipal Caſe pꝛoves the con- 
traty; fo2 it it were a Nulance, every one who hath a particu- 
lar grief might have an Action to puniſh it; as Co. lib. 5. fol. 73. 
Williams Cale : But this cannot be ſaid to be a Nuſance which 
of Law pꝛotects and favours, and foz the maintenance where- 
» Dtatutes are pzovided; Foz it appears that a Dove-coat is 
demandable in a Præcipe next in regard to an houſe, and Dower 
Gall be thereof ; as 45 Ed.3-22, and 1 H..5. 1. And an Account 
lies de columbaria, as 10 H. 7.6. and therefoze the Common Law 
Doth not regard it, as a Nuſance ; And the Statute⸗laws are 
divers which make p2oviſion againk thoſe who take oꝛ killdoves, 
02 Cot near a DoveHhouſe. And foꝛ that purpoſe. alſo ſe the 
Statute of 18 Ed. 2. Title Leet, that the diſtruction of;Doves 
is inquirable in Lets, 2 Ed. 4. cap. 14. that none Gall hot at 
any Dove-coat,8Eliz. cap.1 5,which appoints Coſts foz the taking 
of Crows, pꝛobided that they take not any Doves, 4 Jac. cap. a7. 
that none ſhall Cot within a hundzed paces of any Dove⸗houſe: 
Rrr 2 Uherefoze 


Rev . > 4: Sd: 
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Uherefoze then ail agred; that this was not any offence ingui- 
rable:no2 puniſhable in a Lt. But Montague (aid, if thoſe 
who have not any Wands at all, Gould erect Dove- and 
incrtaſe multitude.of Pigeons, to the grievance of the Coun- 
trey, it may be mquired of befoze the Juſtices of Allile, who 
have the like Juthonaty, as to ſuch things, as the Juſtices in oy 
had, to redzeſs them upon the yeoples complaint ; but not every 
Lon wityin his Let ; Fos the Let is to redzeſs Nuſantes 
within the pꝛetinct thereof, and not to extend further; Ind the 
erecting- of a Pove-houle is not init ſelf a Nuſance : Bus the 
ſtozing it with Pigeons, and [ them to flie abzoad into 
the: Countrey, which is out of the Let: Wherefoze foz theſe 
reafons-it was adjudged fo the Plaintiſt, Ne, That in the 
Argument of this Caſe, Juſtice Haderidęe (aid, that if Pigeons come 
upon my Land, I may kill them, and the owner hath not any reme- 
dy; But the owner of the Lam is to take heed, that he takes them 
not by any means prohibited by the Statutes 3 Ad quod Croke and 
Houghton accord. But Montague held the contrary, and that the party 
hath jus proprietatis in them; for they be as domeſtiques, and have 
animum revertendi, and ought;nor to be killed; and for the killing of 
them an Action lies: But the other opinion is the beſt. Doderidge 
alſo ſaid, that the Avowry, was ill g; For as they have pleaded, they 
have not made it inquirable within the Leet; for they ought to in- 
quire of publick Nuſances made within the precinct of their Leer, 
and not of Nuſances made in the County out of their juriſdiction. 
But in this Caſe they ſay, that he erected a Dove-cote within the 
Leet, Et quod columbæ volabant & revolabant, and conſumed the corn, 
ad nocumentum totius patriæ; but they do not ſhew, that they conſu- 
med any corn within the Leet. Note alſo, that where it was ſaid in 
the end of the laſt Argument, that the erecting of a Dove - cote was 
a Liberty Signioral, and not Royal, vi. that the Lord of a Mannor 
may licenſe a Freeholder to erect a Dovecote; Montague Chief Ju- 
ſtice (who before ſaid ſo) did now deny it, and ſaid, that if it were a 
Nuſance, neither the King, nor the Lord of the Mannor can give any 
liberty to ere a common Nuſance; And therefore 27 Ed. 3.6. li- 
cenſe to make a Nuſance is void; and 22 H. 6. if a man will * 3 
pardon for a Nuſance, it is void, as for the continuance thereof. 


Powle verſus Hagger. 


7 Rror of — — in the Common Beneh, Paſch. 13 Jac. rot. 
E 582, in an Aſſumpſit; Where the Defendant aſſumed, in con- 
ſideration ot divers ſummes paid unto him, that if Cooper at- 
firmed at his return from beyond lea, that he received of the 
Plainfihep |. that the Defendant would pay the 20 l. Ind al- 
ledgeth in facto, that Cooper returned from beyond ſea, and on 
fuch a day, year, and place, affirmed that he received of the 


Plaintiff 20 l. Ind that the Dekendant, licet requiſitus, ſuch a — 
year; 
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Walter verſus Manſell. 


Rror of a Judgment in Newbury: The Error aſfiqned ; Be- (13) 
E cauſe that in Aſſumpſit there, the Defendant pleaded Non aſ- Act. A 
ſumpſit, yet the Ven. fac. was de vicineto de Newbury, where it © S + N 
ought to Have ben de Newbury; foz they habe not any juriſ - . 
dictron out ot Newbury: Ind foz this point was vouched 8 H. 
5. 10. and a Caſe betwixt Loggins and Ferrer : But upon view of IT 
divers preſidents, that the Ven. fac. hath been held gad both 2% 3%. 95 
wars, the Court was of opinion; although the Cozpoza- py $992 * 
tion do not extend their juriſdiction out of the Uill, yet the Ven. 
fac. awarded de vicineto de Newbury, thoſe of the Town | 
may well be returned: And accozdingly Judgment was af- 


firmed, | 
Johnſon verſus Underwood. 


| Chr of a Judgment in Leiceſter in Aſſumpſit: The Error (14) 
aſſigned,was ; Becauſe in the ſtyle of the Court it doth not 

appear by what authouty the Court was held, viz. whether 
by Cuſtom, oz by vertue of Letters Patents from the King : 
And although it was alledged, that it needed not, becauſe there 
being an Action commenced and pꝛolecuted there, they well may 
take conuſance of their own juriſdiction, without being inſerted 
inthe ſtyle of the Court : And here in the Certificate it needs not 
to be hevon, becauſe the Mit ſuppoſeth it to be there p2oſecuted 
betwirt the parties, ſecundum conſuctudinem Villæ prædictæ; and 
lo the Court takes conuſance by what authozity the Court was 
held: And the Reco2d being removed, hall be held to be accoz „ / 
ding to their authoꝛity: Pet the Court held, that the Juriſdi- IQ 
con ought to be ſhewn ; But they would adviſe, Vid. 13 Ed.q.3. f off 


v. 262, 


Whittingham 
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| W hittingham werſus Hill. 


(15) Eu of a Judgment in Shrewsbury: here in an Aſſumpſit 

i: Rob: > 29: L topay ſuch a ſumme fo2 wares ſold, the Defendant pleaded, 

that he was within age at Þ time of the wares ſold. The Plain 

— tiff proteſtando d that he was not within age pro placito; that 3 
9 r 


he bought them pro neceſſario victu & apparatu, & ad manutentio- 
nem familiæ ſux. The Defendant rejoyns, that he kept a Mercers 
chop at 1 — _ thoſe — to — ag: And 
traverieth, that pro neceſſario victu & apparatu: 
Ind it was thereupon demurred ; And befoze Baron Bromley, 
being Steward there, it was adjudged foz the Plaintiff; and 
Error thereof bꝛought, and the Error aſſigned in point of Law, 
_ Ip — 1 —— — — b = NI al⸗ 
— 7 e oꝛ the maintenance o ade, not 
ne? bind him: And ok that opinion was all the Court here; Foz an 
Gr: 0H D(tuxa Jnfant Gall not be bound by his bargain fo2 any thing, but foz 
0 his neceſſity, viz. diet and apparel, oz neceſſary learning: But 
ef 122-4 his buying to maintain his trade, although he gain thereby his 
| living, alt not bind him; no2 his Covenant to bind himſelf ap- 
4502: 57579 pientite, unleſs it be by ſpecial cuſtom: Mherefoꝛe the Judg- 
K* EC rap 4: ment was reverſed. Vid. 18 Ed.4.2, 10 H. 6. 24. Perkins fol. 4. 
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in Banco Regis. 


Sir Walters Rawleighs Caſe. 


Emorandum, (This Term Sir Walter Rawleigh Knight, (1) 
who was attainted of Treaſon, Term, Mich. primo Iac. at u 14: 
Wincheſter befoze Commiſſioners, and had been a pzi- 
ſoner inthe Tower always afterward, untill about ky years 
laſt paſt, that he was permitted to go? at large, and had a 
Commiſſion fo2 a voyage to Guiana, and after his return was 
remanded to the Tower, the Kecozd of the Attainder being 
bꝛought and certified into the Kings Bench; Ye was by Hab. 
Corp, Directed to the Lieutenant ot the Tower, bzought unto 
the Bar, where Yelverton the Kings Atto2ney ſhewed, how by 
the Kings favour he had lived thus long, and ſince had done 
Acts, fo2 which in jultice he ought not to be further ſpared; 
the King had given command to pzay Execution; UW 
he now Hoxtd Execution of this Judgmene foz the Ri 
__ eupon being demanded vhat ye could ſay, why the — 
Id not ptoceed and grant Execution againkt him, he an⸗ 
ſwered, that he could not deny but that he was attainted of 
—— as afozeſaid, but he ſuppoſed, that having committed 
no other Acts ſinte, the King would not cauſe execution pen 
the koꝛmer Judgment; Ind he conceived, in as much as the 
king had granted him as large a Commiſſion for his Maje⸗ 
ties and the Realms ſervice, and thereby had 1 au⸗ 
thozity to execute judiciall Law ard power over the Jiv 
others-that it was a diſpenſation to him ſoꝛ his founer — 
and he ought not now to be called in queſtion foz them: But 
the Court replyed unto him, that he being aetaigted of Trea- 
ſon, there could not be any Diſcharge thereof, but by the ings 
expꝛeſle pardon; and no Treaſon could be pardoned bug by 
p2efle woꝛds mentiomng it; Ind the King might-uſe the ſervice 
of any of his Dubjects in what ſervice pleaſcd, and it - 
Gould not 2 any dikpenſation fox fozumer : And Yel- 
verton Attorney ſaid unto him, that he had ant n of- 
fences which were jult cauſes of ey: one 
he being a puſoner -attaintcd and Dead in Laws there could 
not be any p2ocedings againſt him foz theſe new gffencys, 
but to take execution upon the foꝛmer Judgment, and ſo he 
Ao ght be done: Uhereupon Montague Chief Juſtice uſed 
of erhoztation to the Puſoner, and then comman- 


ded that execution Gould be done actoꝛding to the firſt Judg- 


Ad. 4 — — 
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ment, not mentioning any of the offences, oz foꝛmer Judgment, 
Ind the Lieutenant of the Tower had the pꝛiſoner delivered in⸗ 
to his cuſtody, and the Sheriffs of Midd. had a Urtt given 
themin the Yall to receive him, and to doe execution; which 
was done the day after Simon and Jude; in the great Court 
retwirt the Hall and Saint Peters Church. 


Waite vcrſus the hundred of Stoke. 


AC tion upon the Statute of Winton of Hue and Cry: Upon 
Not guilty pleadcd, and a ſpeciall verdict given; The queſti- 
en was onely , where one being robbed upon the Sunday 
mozning in time of Divine Service, and makes hue and cry, 
Uhetyer the hundzed not pzoducing any of the Robbers, 
Gall be cyargeable by the Statute: And this being twice 
argued at the Bar on both lides , the Juſtices delivered their 
opinions ſeriatim, (becauſe it was a leading Cale in this point, 
and had never befoze been queſticned:) And Croke, Doderidge, 
and Houghton held, that the Hundzed was chargeable; And al- 
though the robbery was made upon the Sunday, and in time 
of Divine Service, yet that is no excule foz them; foz they are 
to pꝛovide that robberies be not committed, and if they be, 
that the robbers be ſuppzeſſed; And this Act is made fo2 the 
peace of the Realm, and in advancement of Juſtice, and there- 
toze hall be liberally conſtrued; And the purſuing of Felons 
who attempt to violate the Sabbath, is no offence, but a god 
wozk of Charity and Juſtice, and ik otherwiſe would cauſe rob- 
beries upon the Sunday, fo that they eſcaped unpurſu- 
ing; And ſometime divers perſons are upon neceſſity infozced 
to travel on the Sunday, as Phyſicians , Chirurgions , 
Midwives, at. And it is reaſonable they ſhould be pzotected 
in their journey: And by the Statute of 27 H. 6. cap. 5. It is 
allowed that Fayres may be held upon the four Dundays in 
Harveſt, and ſo it allows riding upon the Sunday; and then 
they who ride, ought to be p2otected that day, as well as any 
other: And Juſtice Croke put the Caſe, if an inſurrection Could 
be upon the Dunday, (as it was in London in the Earl of Eſſex 
Caſe, ) it it be not ſuppzeſſed immediately, the Officers are Fina- 
ble: So ik an affray be made upon a Sunday in view of the 
Conſtable, if he doth not ſuppzeſle it, it is Finable; A multò for- 
tiori, robbety ought to be ſuppeſſed; Alſo the Dtatute doth not 
mention any day, no2 time of the day, but that every day robbe⸗ 
* ryſhall be ſuppzeſſed, Vid. Mackalleys Caſe, lib. 9. fol. 66. That 
an arreſt upon the Sunday and other Miniſterial Acts are god, 
but not judiciall Acts; foʒ a judiciall Writ bearing Teſte upon 
& Sunday, 02 a pꝛoclamation of a Fine upon a Sunday, 
are ill and erroneous; Foz they ſhall be intended as fictious, 
becauſe it is well known the Court doe not fit that bay; 


—— — 
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But an oziginall Urit oz patent bearing Teſte upon the 


Sunday, are god enough; Foz the Chancelloz may ſeal 
Urits' 02 Patents upon any day: This Statute extends 
to the day and not to the night, and to robberyupon the high 
way, and not committed in Youles , becauſe: the Countrey 
cannot purſue in the night, noꝛ know what is done in pꝛivate 
Houſes; Foz which, dc. Mountague Chief Jultice to the con- 
trary, Foꝛ the Countrey is not bound to watch upon the Dun- 
day, and thefoze reſembled it to the Caſe in lib. 5 Ed. 4 fol. 
27. And becauſe the Law appoints that men chould be at 
Divine Dervice, they are not bound to purſue robbers, and 
it is at their perill who travel upon Sundays, if they be rob⸗ 
bed: And this Dtatute is to be taken in equity, that robberg 
(ould be purſued in convenient times, which is not upon the 
Sunday, no moze then that they Could be purſued in the 
night; TUherefoze he held that it was a god ercuſe- foz the 
Hundzed: But notwithſtanding his opinion, Judgment was 
given fo2 the Plaintiff, 


; Fitzhugh Cranvell verſus Sanders. 
jectione ſicmæ; Upon evidence to a Jury, it was reſolved 
E by the Court, and ſo delivered to the Jury,that it one makes 


his Mill in writing, of Land, and afterwards upon com⸗ 
munication ſaith, That he hath made his Will, but that ſhall 


(3) 
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7. 


not ſtand; 02, I will alter my Will, &c. Theſe woꝛds are not aue d 


any revocation of the Mill, foz they be woꝛds but in futuro, 3: rx 


and a Declaration what he intends to do ; But if he ſaith, J 
doe revoke it, and bear witneſſe thereof, he hereby abſolutely 
declares his purpoſe to revoke it in præſenti, and it is then a 
revocation: Alſo Mountague ſaid to the Jury, and it was not 
denyed by any other of the Juſtices, that as one ought to be 
of god and ſane memozy at the diſpoſing, ſo ought he to be of as 
god and {ane mimoꝛy when he revokes it; Ind as he ought 
fo make a Mill by his own directions, and not by queſtions, 
ſo ought he to revoke it of himſelf, and not by queſtions, 


Martin Leeſer his Caſe, 


Ne” that a Preſident was ſhewn and read in Court, Trin. 2. H. 4. 
rot. 2. one Martin Leeſer was endicted in the County of Syarrey 
before the Iuſtices of peace , Becauſe that he feloniouſly entred 
the Houle of J. S. andteloniouſly ſtole 18 d. Upon Not guilty plea- 
ded, the Iury found a ſpeciall verdict, that the ſaid Martin Leeſer 
and one I, B. and I. N. de cognitione ſua communes Luſores haſer- 
datores, Anglice Common players and haſerdors , cum aleis, An- 
2lice dice, and that they uſed to play with falſe Dice, and cou- 
. len the Kings Liege people at pla ym that they entred _— 
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houſe of the ſaid I. S. and deſired him to play with them at Dice, and 
with falſe Dice they won of him 12 d. ob. And if this be Felony, 
they prayed the diſcretion of the Court: And this Endictment 
and verdict was removed into the Kings Bench, and thereupon 
Iudgment was entred, That although this was not an offence for 
which he ſhould loſe life or member, yet becauſe it was found 
that he was a common Cozener of the Kings people, It was or- 
dered, that he ſhould be ſer upon the Pillory three ſeverall days 
in the Strand, and three ſeverall days in Southwark, where the of- 
fence was committed, Note, that . Noy ſhewed this Preſident 
to the Court, and preſently the Roll was viewed and read : 
And Montague commanded a coppy to be taken thereof, as a 
good Preſident for the juriſdiction of the Court, and government 
of the Commonwealth, 


Lawley verſus Gattacre, Hil. 14 Iac. rot. 3368. in Com. 
Banc, & Paſc. 15, Iac. rot. 747. Salop. 


PR of a Judgment given in Dower; The Erro2 aſſign- 
ed was, fo2 that the firſt Declaration was of a dem..nd 
de tertia parte unius meſſuagii acr. terr. acr, Prat. act, pa- 
ſtur: in Harley; all was with blanks. But the lecond Declara- 
tion after the imparlance was perfect, (viz.) de uno meſſu- 
agio, 100 acr. terr. 40 acr, prati, 40 acr, Paſtur, cum pertinentiis in 
Harley, And to this the Detendant pleaded, and tryed ag aint 
him upon 2«2ques ſeiſſie pleaded > and Judgment given ac- 
cozdingly;Ind now Erroꝛ was aſſigned to2 this fault in the 
Declaration, which is the materiall Declaration; foz the o⸗ 
ther is but a recitall of this Recozd, and it is not helped 
by the verdict; And of this opinion was all the Court: TMUhere⸗ 
foe the Judgment was reverſed. 


William Pemberton verſus Shelton, Trin. 16. Iac. rot, 270. 


Deb. of 33 l. againſt the Defendant, upon the Statute of 
2 Ed. 6. fo2 not ſetting fozth his Tythe : The Plaintiff being 
Parſon of High-Onger in the County of Eſſex, Chews that 
the Defendant occupied ſo much of arable Land, and the Com 
was worth, the tenth part whereof was and ſo much 
of Me dow, and that the Yay was wozth 33 $. and 8 d. per an- 
num, ſo the entire value was wozth 11 1. and the treble value 
33. fo2 which he bꝛoͤught the Action; The Defendant pleaded 
non debet, and found againſt him foꝛ 20 g. And it it was now al⸗ 
ledged in arreſt of Juda ment, that the Declaration was not god, 
fo the third part of 331.4 8d. is 11 l. 2Y.#not 111. onely, and the 
treble value of 11 l. 8 d. is 33 land not 33 e And he ought 
not to demand leſs than the due debt, unleſs he chew ſatisfacti- 
on; as in 40 Ed. 3. 13. and 9 Ed. 4.5 1. Debt upon a Specialty 02 
Innuity cannot be demanded leſs than is in the Specialty, 
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he ought to acknowledge ſatisfaction of the reſidue : Sed non al- 
locatur ; Foz all the Court held, it was well enough; Foz there 

is difference, where it is grounded upon a Specialty, 02 upon a (: tz: 48 
Contract, which is a ſumme certain, 02 upon a Statute, which pof{$30-<59 
gives a certain ſumme fo2 the penaliy; Foꝛ no demand can be of <3 

a leller ſumme, but he mult ew how he was ſatisfied of the 4 259: 
relidue; and he may not vary from the Specialty: But when % 247: 
the demand is of no ſumme certain, noꝛ what he all recover in „ 31 
certainty, but onely ſo much as chall be given by the Jury; al- 

though he varies from the firſt valuation, it is not material; 

Foꝛ he (hall not recober accoding to his demand in the Decla⸗ 

ration, but accozding to the Uerdict ; Uherefoze it was ad⸗ 

judged foz the Plaintiff, 


Hunt verſ Jones, Trin. 16 Jac, rot. 901. 


Por of a Judgment in Briſtol, in an Action foꝛ woꝛds: The (7) 
Error aſſigned was , That the wozds were not actionable ; 

And there the Plaintiff chewed, that che being a widow of god 

name and fame, and having uſed foz divers years the trade of a 

Baker, whereby che got gains koz the maintaining of her ſelf 

and her family , and being a widow, was deſired in marriage 8 

by many honeſt men; The Defendant knowing the Pꝛemiſſes, 

ſpake theſe ſcandalous wozds of her, in ſpeaking to the Plaintiff 

in the pꝛeſence of divers others, Away you pick-pocket, thou (in- 

nuendo the Plaintiff) art a ſcurvy pocky whore ; whereby the 1s 

hurt in her fame, and loſt her marriage, and divers fozbear to 

buy bꝛead of her. After Not guilty pleaded, and found foz the 

Plaintiff, and Judgment foz her, it was now aſſigned foz Er- - 
ror, that an Action lies not fox thele wozds ; Foz it is not chewn, 44 523: 
that che was in communication with any koꝛ marriage, # there- 

by had loſt her marriage: Alſo ſhe doth not chew, that che was 

a common Baker, and ſo had any loſs by theſe wozds ; but ge 
nerally, that che baked ; Alſo the woꝛds are adjectively ſpoken, als: Of- 
and not ſo ſtrong as if they had been abſolute wozds ; And they tft 22 
are wo2ds which do not chew any intention that he ſpake of the 

French por, which ought to be chewn by ſome particular cir- 

cumltances from the woꝛds. And of this opinion was all the 

Court: Uherefoze the Judgment was reverſed, 


Thomſon verſus Field, 


Debt upon an Obligation, conditioned, to perfom the Cove (z 
nants in an Jadenture, whereby he lets Land, rendang 
the rent of 10 l. per annum, oꝛ within ſix days after thoſe Feaſts ; 
The Defendant pleaded perfo:mance of Covenants ; The Plain- 
tiff aſſigns breach, That he, ſuch a day, being the ſirth day after 
the Feaſt, befoze ſun⸗ſet _ e |. koʒ rent then due — — 
2 
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neith'r the Defendant, no2 auy fo2 him, were there ready to pay 


it; Foz which, ac. And hereupon the Defendant demurred ; And 
it was moved by Dexjeant Chibborn, that the Declaration was 
not god, becauſe ye doth not ew the certain time when he 
came befoze ſun-ſet, and how long he remained after ſun-ſet 
to demand the lame; lo as it might appear to the Court that 
there was time lutticient foꝛ telling ot it out: Sed non allocatur; 
Joꝛ it being ſo ſmall a ſumme, it requires not much time foꝛ the 
telling thereof ; And when he came befoze ſun-ſet, and ſtayed 
there after, and none came to pay it, it is well enough alledged, 
alt hough he doth not ſay what time he came betoꝛe ſun-let, noz 
how long time in certain he remained there to demand it. Se⸗ 
condly, Jt was objected, that this demand is not god, becauſe 
he demanded it as a Bent then due; whereas he ought to de⸗ 
mand it as a Rent due at the laſt Feaſt ; Sed non allocatur; Foz 
the Rent being reſervable,and payable at the ſaid Feaſt, oꝛ within 
ſix days after, it is not due to be demanded until the ſirth day; 
but it may be paid, if the Tenant will, befoze : Uherefoze the 
demand was well enough. Thirdly, Jt was allo reſolved, 
that the Condition being fo2 the perfozmance of Covenants, 
Payments, and Azrem:nts, the non-payment of the Kent up- 
on demand on the laſt day was a bzeachok the Bond: Uhere- 
foe it was adjudged fo2 the Plaintiff, 


Batesby verſus Brooksbeck. 


S ſumpſit: And declares, wheras he bargained with Sim. Bateſ⸗ 

by to ſell and deliver unto him 150 ſtone of woll, foz 114 1. 
to be paid at a certain day to come ; That the Defendant in con- 
ſideratton the Plaintiff would deliver the ſaid wwll to the laid 
S. B. became fidejuſlor fo2 the ſaid S. B. Aſſumendo, & adtunc & 
ibidem promittendo to the Plaintiff, to pay the ſaid money to the 
ſaid Placntif! ; And alledgeth in facto, that he truſting to the 
Detendants pꝛomile, delivered the laid woll to S. B. And the 


114 l. not being paid, he thereupon bzought this Action. Upon 


Non aſſumpſit pleaded, and found fo2 the Plaintiff, it was mo- 

ed in arreſt of Judgment, that the Declaration was not god; 
Foz he grounds his Declaration upon the Aſſumpſit, and there is 
not any Aſſumpſit in the Cale, but that he became fidejuſlor : 
And then it ought to have been chewn, that the Paincipal 
had not paid it, being demanded ; and ſo to have alledged a 
defalt in him, and afterwards a demand of the Surety : And 
this not being alledged, there is no default alledged, and there- 
foze the Action lies not againſt him. And of that opinion was all 
the Court, abſente Montague: UWherefoze it was adjudged foz 
the Defendant, Vid. 40 Ed. 3. 5. 39 Ed. 3. 12. Dy.370. 


Moore 
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Moore verſus Bullock. 


Rohibition; The ſlurmiſe was, that the Abbot of Beauchiefe 
in the County of Derbie, was ſeiſed in Fe of the Rectozy of 
Norton, Which was appꝛopꝛiated to the ſaid Abbey, time where- 
of, ac. and was ſeiſed in Fer of a Cloſe called the Medow-clole 


Reb 645 


in Greenſton, in the pariſh of Norton; and held the (aid Cloſe, 


and twk the pzofits thereof in right of all Tythes of Yay within 
the laid Hamlet of Greenſton : The Defendant pleaded, that 
the Abbot was ſeiſed in Fe of that Cloſe, as parcel of ſuch a 
Farm, and tra verſeth, that he had it und took the thereof 
in lieu of the Tythes ol Hay in the ſaid Hamlet: And Jſlue be⸗ 
ing ioyned thereupon, it was found fo2 the Plaintiff ; And was 
now moved in arreſt of Judgment, that the ſurmiſe was not 
gud; Foꝛ he chewing that he was ſeiſedin fe, that is as parcel 
of his Glebe , and it cannot be in recompence of the Tythes : 
But it ought to have been chewn, that it was given in ancient 
time in recompence of the Tythes ; oꝛ chewn, that he and his pꝛe⸗ 
deceilo2s, time whereof, dic. have had the occupation of that 
Cloſe, and the pzofits thereof, in lieu of Tythes ; And not to 
ſay that he was ſeiſed, which (hall be intended as parcel of the 

Glebe ; Sed non allocatur ; Foz it is a better foꝛm to ſay, that 

he was ſeiſedin fe ; fo2 it is lo ancient that it cannot be (hewn 

when, oꝛ by whom it was given: But having had it always in 

lieu of Tythes, it is god enough, and (hall be intended to be 

given bekoze time whereof, ic. in recompence of the Tythes : And 

that in regard of that Land the diſcharge of thoſe Tythes had 

its beginning: Mherekoze it was adjudged fo2 the Plaintiff, 

Vid. 8 Ed. 4. 14. Co. 2 Rep. fol. 44. Pigot and Herns Caſe; And 

a Preſident was cited, Hill. 42 Eliz, Awſten andPigot, where ſuch 
a p2eſcriptton was held to be god. 


Guy verſus Liveſey. 


T2 eſpaſs of Aſſault and Battery: Foz that the Detendant 
did allault, beat, and wound the Plantiff 3 Nec non fo2 
that he aſſaulted and beat the wife of the Plaintiff, per quod con- 
ſortium uxoris ſuæ fo2 tha days amiſit: The Defendant pleaded 
Not guilty, ànd it was found againlt him in both, and damages 
aſleſled to 80 l. (it being in truth a great battery to the 3 
and the damages given, foz that the Plaintiffs wife went with 
the Defendant, and lived with him in a ſuſpicious manner: And 
it was now moved in arreſt of Judgment, that the B ought 
not to joyn the battery of his Feme with the battery which was 
done unto himſelf ; And he cannot have an Action foꝛ the battery 
of his Feme, but ought to joyn his Fee with him in the Acti- 
on; Foz the damage done to the Feme, che ought to have 10 CS 
urvi 
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ſurvive her husband; And lo the Petendant may be twice pu⸗ 
niſhed fo2 one and the ſame battery, if the Plaintiff here ould 


recover; Foz this recovery of the Barons (hall not bar her of bꝛin⸗ 


ging her Action, if che ſurvive him: Uherekoze if the 3are» will 


bꝛing the Action, he ought to have joyned his Feme with him. 
But all the Court held, that the Action was well bzought ; Foz 
the Action is not bꝛought in reſpect of the harm done to the Feme, 


but it is bꝛought foz the particular lsſs of the husbands, fo: 


that he loſt the company of his wike, which is onely a damage 
and loſs to himſelf, foz which he chall have this Action, as the 
Malter hall have foz the loſs of his Dervants ſervice : Ind a 
Pꝛelſident was chewn in 28 Eliz, rot. in this Court, where one 
Cholmley bzought an Action foꝛ the battery of his Feme, per quod 
negotia ſua infecta remanſerunt; Ind had Judgment to recover, 
And another P2eſident was cited to be in the Exchequer in Doy- 
lies Caſe, that ſuch an Action was adjudged god: Therefoze 
it was adjudged here, that the Plaintiff Could recover, 9 Ed. 
4. 51. 46 Ed. 3. 3. 22 Ed. 4. 44. 3 Ed. 3. brevium 737. 20 Ed. 3, 
brevium 251, 22 Aſl. 


Harris Caſe. 


Ndictment of Nuſante againſt Harris and others, foꝛ erecting a 
Nuſance upon the River at Barnſtable: The Detendant plea- 

ed Not guilty, and found againſt him; And the Kecozd being 
here againſt them by Certiorari, it was viewed, and there was 
not any Jſſue joyned ; Foz where the Entry upon the Jſſue, Not 
guilty pleaded, Could have been by the Clerk of Aſſiſe, who ought 
to have joyned the Illue, it was omitted; ſo the Verdict was 
without Jſ\ne ; Which being moved in Court, they oꝛdered 
that it ould be amended; Foꝛ it is but matter of courſe, and 
by intendment was then omitted in the Entry by default of the 
Clerk: And although it were divers years ſince, and in the 
time of another Clerk of Aſſiſe, who was now removed, yet it 
was oꝛdered, that the Clerk of Aſſiſe who then was Gouid 
mend it; which was done, and it was mended; And theſe woꝛds⸗ 


Et Richardus Warer (who was then Clerk of the Aſſiſe) qui pro 


Domino Rege ſequitur ſimiliter, &c. were by oꝛder of Court inter⸗ 
lined ; Foꝛ it was ſaid, that it ſuch faults ould not be amen- 
ded, many of the trials upon Endictments (and peradventure 
in caſe of felony} would be overthrown. 


Bourn verſus Carrington, 


Por of a Judgment in Derby in Debt againſt the Heir, up- 
on an Obligation by his Father: The Defendant pleaded 
Riens per deſcent : The Plaintiff replies Aſets, but doth not Chew 
any place: And it was found fo2 the Plaintiff; And yr 
aluügned, 
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aſſigned, becauſe he did not chew in his Replication any place 
where the 4/e:- ſhould be; and ſo there is no place from whence 
the Venue could come. Ind although it were alledged, that 
this being in a Cozpozate Ull, which yath not any jurisdicion 
to try any matters out thereof (and theretoꝛe may be well in⸗ 
tended to be in Derby, where the Action was bzought) yet all the 
Court held it to be erroneous; Foz intendment ſhall not help it, 
and the Replication is ill ; Ind it is all one whether the Action 
is bought in a Cozpozation, oꝛ in any other Court: Foz in 
both the Plaintiff ought to chew the place of Aſets; and be- 
cauſe he did not, it was ill, and the Judgment was rever- 
ſed : And in the ſame Term, a Urit of Error was bzaught 
of a Judgment in Lichfield , betwixt Clerk and Broughton, 
where in Debt againſt the Heir, upon an Obligation of his 
kather, the Defendant pleaded Kent per deſcent: The Plain⸗ 
tiff replies, that he had 4ſſers by deſcent, but they did not finde 
any place where: Ind the Plaintiff had Judgment, and this 
Judgment was affirmed, although it were objected, that this 
being a pꝛivate juriſdiction, they had no authouty to enquire 
of any thing out thereof ; And that this differs from the Caſe 
of Actions bꝛought in the Kings Courts, which have a ge- 
neral juriſdiction ; Sed non allocatur ; Foz this enquiry is god 
enough; as an enquiry may be of 4ſſets in Ireland: UWhere- 
= "= ons was affirmed. Vid. Co. lib. 6. fol.46, Dow- 
ales Cale, 


Leneret verſus Rivet, Trin. 16 Jac, rot. 


A Sſumpſir; Whereas one Thomas Ogle had acknowledged 

himſelf to be indebted to the Plaintiff in 101, foz divers 
treſpafſes done unto him; which 10 1. the Plaintiff at the De⸗ 
kendants requeſt was contented to accept ot: The Defendant in 
conſideration that the Plaintiff, at the Defendants requeſt, 
would acquit and diſcharge the ſaid Thomas Ogleof the ſaid 
debt, and permit him to carry out of the Plaintifs houle cer- 
tain Gods of the ſaid Thomas Ogles, which were then there, 
allumed and pꝛomiſed the Plaintiff to pay unto him the ſaid 
10 l. at ſuch a day; And alledges in facto, that he acquitted and 
diſcharged the ſaid Thomas Ogle of the ſaid 10 l. debt, and ſuf- 
kered him to carry away. his ſaid Gods out of his houſe ; 
And that the Defendant had not paid the ſaid 10 l. to the Plain⸗ 
tit accoꝛding to his pꝛomiſe. The Defendant pleaded Non al- 
ſumpſit and tound againſt him: And it was now moved in ar- 
reft of Judgment, that the Declaration was not god, becauſe 
he doth not ew how he acquitted the ſaid Thomas Ogle ; Foz 
it cannot be without ded, which ought to be particulariy Chewn: 
And although that the conſideraticn, to ſuffer him to carry out of 
the Plaintiſts houſe the ſaid Gods, had been a nificiens cont 
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Foz he ought to have ſtayẽd the bꝛinging of his Action until - 


deration, and was well alledged, if it had been by it ſelf ; ret 
when it is joyned with another conſideration, which is god, if 
it had been well alledged to have ben perkoꝛmed; It not being 
well alledged to have been perfozmed, makes the whole De- 
claration to be ill; And of that opinion was the Court: Where- 
foe it was adjudged fo2 the Detendant. 


Blunden verſus Euſtace. 


A Ction upon the Caſe : Whereas he was a Durveyoz and 
3 meaſurer of Lands, and gained his living by ſurveying 
and meaſuring of Land, The Defendant having communication 
with him about meaſuring of Land, ſpake of him theſe wozds, 
Thou art a cozening and a ſhifting knave, and a cheating knave. Jf- 
ter UerDict, upon Not guilty pleaded, it was moved, that theſe 
woꝛds are not actionable, foꝛ the woꝛds be to general: But Cal- 
thrope fot the Plaintiſt moved, that he might have Judgment, 
inaſmuch as they touch him in his pꝛokelſion and means of get- 
ting his living; And the Art of ſurveying and meaſuring of 
Land, is an Art whereof the Law takes conuſance ; And Mon- 
tague Chief Jultice ſaid, Although generally to ſay that one is a 
cozener, an Action lies not; yet to2 ſuch a particular perſon, this 
touching him in his means of living, the Action well lies: But 
the other Juſtices doubted thereof ; TWherefoze they would ad- 
viſe, Afterwards in Hillary Term being moved again, all the 
Court agreed, that in regard a Durveyoz is an Dfticer of Skill, 
and there is ſuch an Officer foꝛ the King, who is mentioned in 
Acts of Parliament by that name, thele woꝛds touching him 
in his pzofeſſion thereof, and taking from him his means of 
aintng his living, the Action well lay; Ind it was adjudged 
oz the Plaintiff. 


Beckwith verſus Nott, Mich. 15 Jac. rot. 510, 


| Eee of a Judgment in an Action upon the Caſe , upon 
an Aſſumpſit made at Southwark: The firſt Error aſſigned, 
That the Declaration was not god; Foz he declares, UWyere- 
as the Pefendant was indebted unto him in four pounds, 
he p2omiſed at Southwark, upon ſuch a conſideration , that 
he would pay it him by five chillings the moneth: And al- 
ledgeth in facto, that he had not paid the ſaid four pounds, 
noz any parcel thereof , accozding to his pꝛomiſe: And the 
Action was bought within four moneths after the pꝛomiſe 
made, ſo befoze all the money was due; And declares ad 
damnum fix pounds: And upon Non aſſumpſit pleaded , and 
found fo2 the Plaintiff, and damages aſſeſſed to four pounds, 
and Judgment accoꝛdingly, it was alledged to be erroneous ; 
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had bien due, oꝛ to have demanded the ſumme which was due foz 
the four moneths onely; and not the entire debt; As in Deb: 
upon a Bill, oz recognuſance, payable at two days, he may not 

ung his Action unrill the whole ſumme is due uponthe Bill. 
But it was thereto anſwered, that this is not like to the Caſe 2 
of a Bill ot debt, which is grounded upon the ſpecialty, and (2926 
cannot: be demanded: untill the entire lumme be due; But here 
it is grounded upon the pzomiſe, which is bzoken by every non- 
payment acco2ding to the pꝛomiſe; And he doth not demand any 
ſumme certain, but onely Damages, and it is at the duccreti⸗ 
on of the Jury, ikhey w ill find the entire ſumme in Damages; 
02 onely foꝛ ſo much as is due: But bed give the entire „ros 
Damages ; as here, Doderidg (aid, that it is with an a⸗ P Ne 
verment, that it is given koꝛ the entire ſumme; and it chall de a '4*+ 4 
god bar in a new Action upon the Caſe upon that pronnſe: Ind 
of that opinion were all the Juſtices, beſides Houghton, who 
doubted thereof, and held that the Declaration was not god, 
- becauſe he did not declare in certain, that the pzomiſe was not 
perfoꝛmed by the non-payment at ſuch days, and did not de mand 
Damages foꝛ it: and not to ſay that the four pound is not paid, 
noꝛ any parcel] thereof; foz the 4 l. is not yet due. Vid. Co. lib, 
4. fol. 94. Dy. 112. Another Exroꝛ was aſſigned, becauſe the x 
Ven. fac; was awarded de 9::44i49 de Southwark, where it onght ae 455" 
to be de Southerk. 9. H. 5. 10. Sed non allocatur; UMherefoze the 41 
Judgment was afirmed;Nora ex hoc That where a man beings 
luch an Action foꝛ bꝛeach ot an Aſſumpſit upon the fir day, it 
is beſt to count of Damages koꝛ the entire debt, foz he cannot 5. . Ca. 31. 


have a new Action, 
Bennus verſus Guyldley, Trin. 16. Iac. rot. 1389. 


A upon the Caſe; Uhereas the Defendant recovered a= (17) 
gainſt yim 71, 10 f. fo2 coſts and damages, and upon that, Ne. +17: 
Judgment the Plaintiff paid unto him 7 l. and the Defendant 

made unto him a releaſe of that Judgment, and by his Ded 

covenanted that he would withdzaw all pzoceſs of execution foz 

that Debt; That the Defendant intending unjuſtly to ver him, 

againſt this releaſe, and againſt his pꝛomiſe inthe ſatd writing, 

the 20 Iune 15 Jac, ſued a Capias ad ſatisfaciendum againſt 
Plainniff foz this Debt, returnable ; Trinicar, following, which 
he Delivered to the iff to execute , who by fozce there- 
of afterward (viz) the 20 July 15 Jac, arreſted and detain⸗ 
ed him in puſon, untill he paid the 7 1. 10 8. to his Damage, 
#, The Defendant demanded Ger of the Derd, which vv 
entred in hec verbaz Wherein was the clauſe of telegle 
covenant to withdzaw the pzocels of execution: Ind alſo ano- 
ther Covenant (which was not mentioned, (viz) to acknowledg; 
fatisfaction upon the ee upon requeſt: ar — 


N 


- 
— 
— 
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kendant pleaded hereto, that the Sheriff did not arreſt him 


his appointment: Upon which plea, being vicious, the Plain- 
tiſt demurred;And upon argument the Defendant did not mam⸗ 
tain-yis plea , but tok exceptions to the Declaration, Firſt, 
that he ought not to ſue this Action in nature ot a deceit, (as it 
was pleaded,) foz ſuing toꝛth execution againlt his own re- 
leaſe; But he ought to have relieved himſelf by an Audita que- 
rela, Derondly, that he ought to have had an Action upon the 
Caſe, upon the pꝛomiſe, to withd2aw proceſs of Execution; Ind 
if he had extended, yet an Aſlumpſic lies not thereupon, becauſe 
it is by Dird, and ſo he ought to have an Action of Covenant, 
and not an Aſſumpſit; And of that opinion was the whole Court 


as to that point. Thirdly, it was objected, that it appears by 


the Plaintiffs own chewing, that he was not grieved by this 
pꝛoteſs of execution; Foꝛ it is chewn that the Dheriff arreſted 
him upon the 20 of luly, which was a long time after the re- 
turn of the UUrit, ſo it was done without warrant, and is 
falſe impaſonment in the Dheriff, who took him by colour of 
that p2oceſs; And foz that cauſe paincipally this Declaration 
was held by all the Court to be ill. Fourthly, it was objected, 
that the Declaration was not god, becauſe he declares upon a 
Ped, and recites but parcell, whereas he ought to ſhew the 
whole Deed: Sed non allocatur; Foz he mentions as much as 
ſer ves fo2 his purpoſe, in this Action, and the reſidue Cewn 
Doth not alter it: Uherefoze foz the firſt and third exception 


| it was adjudged foz the Defendant. 


Clerks Cale, 


Cet of Hertford being expelled from being a Burgeſle there, 

P20cured a Urit to the Maioꝛ and Burg elles to reſtore him, 
oꝛ (ignifie the cauſe; who returned, that he being Churchwar⸗ 
den, pꝛeſented one of the Burgeſſes malicioufly without cauſe 
fo2 being abſent from the perambulation; fo2 which beiug re- 
buked by the Majoz, he (aid contemptuouſly, I care not for Mr. 
Major nor any of the Burgeſſes; And fo2 this cauſe he was ex⸗ 
pelled: And it was held to be nocanſe of erputſion; VWherefoze 
there was another TUrit of reſtitution awarded. 


Michel! verſus Sir John Croft and others, Trin. 11, Iac, rot, 119- 


Cir, fac, upon a Judgment in Debt againſt Thomas Rivet fo2 

200 l. againit his Tertenants The Dheriff returned, that 
he warned Sir lohn Crofts and the other Tertenants; the three 
made default; Sir Iohn Croft pleaded, that one Thomas River 
was Tertenant of 20 Acres in ſuch a Utll, which are the 
Lands of the ſaid Thomas River, againſt whom the recovery 
was at the time of the Judgment; Ind demand — 


— — 


— 
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if ye Wall be put to anſwer ; untill the 


gument at the Bar, it was adjudged fox 


detwirt a Scit. tac. to have executin 


But in a Scar, tac. to have execution of a Debt, becauſe ny 
one ought to be contributary foz his part, the one Chal 
not anlwer as long as he can chew that another is con- 
tributary with him: Ind although the Sheriff return, that 
ſ\nchare Tertenants, yet that ſhall not conclude the Defendant, 
but that he may lay, that another is Tertenant of parcell, who 
is not warned; And a purchaſer cannot have an Audita querela, 


untill he be grieved by the execution ſued againſt him, as 17 to. 


Aſſ. and 17 Ed. 3. 29, Ind being warned, if he doe not plead, 
that another is Tertenant, who ought alſo to be charged, he 
never afterward (hall have an Audita querela : Ind that one 
may have an averment again a Sheriffs return, appears, 


2 Eliz, Dy. 173. 41 Ed. 3. 36. 11 Ed. 3. Brevium 286. This plea 4: t 519: 


pleaded was allowed tobe god; But that the UWrit Could 
not abate, and that the Defendant Could not anſwer untill the 
other was warned, Vid. 12 Ed. 3. Execu. 77, Wherefoze it was 
adjudged fo2 the Defendant, 


Roberts verſus Trenayne, Trin. 14, Tac; rot. 850, Cornub, 


Reſpaſs de clauſo fracto in Northall: Upon Not guilty pleaded, 
© a ſpeciall verdict was found, that Cyprian Cory was ſeiſed 
in Fe of the Land in queſtion; Ind that it was agred that one 
Mary Adington chould lend unto him 150 l. and foz the ſecurity 
of the repayment thereof, Cyprian Cory leaſed unto þl aid M. this 
Cloſe foz ſixty years, to commence at the end of two years, upon 
condition that if he paid the 150 l. at the end of two rears, that 
the Leaſe ſhould be void: And it was then further agred be- 
twixt them, that the ſaid Cyprian ery foz the deferring and 
giving day of payment of the ſaid 150 1.foz two years-hould pay 
unto the laid Mary fo2 intereſt yearly 22 l. 10 f. quarterly, if the 
ſaid Mary chould live ſo long; That in perfozmance of this agræ⸗ 
ment, che lent the ſaid Cyprian Cory r501, and he made the ſaid 
Leaſe foꝛ ſirty years, and granted by Fine to the ſaid Mary A- 
dingron an anmuall tent of 22 l. 10 f. to be paid quarterly, if 
che lived ſo » and afterwards conveyed the Inheritante 
to the Plaintiff; and that the ſaid 150 l. was not paid; and that 
the laid Mary to to Hus band Trenayne, who entred fo2 non- 
payment; Et fi ſuper totam, &c. The firſt queſtion was, whether 
it were an uſurious contract . the Statute; 9 — 

$ 2 


* 
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ſaid Thomas River be 
warned; And thereupon the Plaintiff demurred : Ind after ar⸗ 
2 the Defendant, that 
the plea was geb, Foz as Houghton ſaid, there is difference 
upon a Judgment in Debt, 
and to have exerution upon a Judgment in a reall Action; foz .* 
in the laſt, this is not any plea, foz every Tenant Call anſwer 
fo2 that which he hath; and the one may loſe, and the other not; 


4: (2: $40* 
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Was @ mar caſuall bargain; Foz ik che died befoze any day of 
payment of the Kent, the Kent was gone, and yet he Gould 
retain the 1501, foz two rears, and pay nothing foz ut; And it 
was reſolved, that it was an uſurious bargain, foz by intend- 
ment che might live above two years, and it is an apparant 
poſlibility that he ould receive that conſideration whereby the 
is within the Statute, Vid. Co. 5. fol. 70, Cleytons Caſe. Se⸗ 
fondly, it was mored, whether this Leaſe, being taken fo2 the 
pa} ment of the pꝛincipall money, and not toz the paz ment of a- 
no part of the ulury, ve within the Dtatute, to make the bar- 
gam void; And it was reſolved, that it is, becauſe it is fo? 
rhe ſecurity of money lent upon Jntereſt, and fo2 the ſecu- 
ring ot that which the Dtatute intends he Could loſe; Fo2 
otherwiſe it would be an evaſion out of the Statute, that 
he would pꝛovide fo2 the ſecuring of the paz ment of the pꝛin⸗ 
cipall, whatſoever ulurious bargain was made; which the Law 
will not permit. Thirdly, it was objected , that this verdict 
found, that there was an agreement between them in the lame 
manner, prout, #:,But it doth net tind that it was corruptè agre- 
atum, Which ought to be pzeciſely found, to dꝛaw him to be an 
offender within the Statute: And therefoze in an inkoꝛmation, 
if it be not alledged, that corrupte agreatum fuit, it is not god; 
So upon the Statute of 5 Eliz. of perjury, if it be not al- 
edged, that ye voluntarie et corrupte commit perjurium, it is not 
god: Sed non allocatur; Foz there is a difference betwixt an in⸗ 
to:mation, which ought to be pꝛeciſely alledge d, and a ſpeciall 
verdict, wherein all the circumlilances are found, which being 
apparant to the Court to be uſurious, and cannot by intendment 
have any other conſtruction, it ſufficeth; And here it is appa⸗ 
rent, that the money was lent koꝛ Intereſt, and is moze 
then the Statute permits; Uherefoze being uſury apparent, 
the Court Gall adjudg it accozdingly ; And one Higgens and 
Mervins Caſe was cited to be adjudged, that if the cozrupt a⸗ 
gra ment be not expꝛeſled in the verdict, and the matter is ap- 
parent to the Court to be uſury, there the Jury needs not to 
Gew that it was cozruptly, foz res ipſa loquitur; Otherwile it 
is, if it be but implyed: UWherefoze it was adjudged fo2 the 
Plaintiff, Note, that Juſtice Doderidge took theſe differences in caſes 
of caſuall uſury. Firſt, if I lend 100 1, to have 120 l. at the years 
end upon a caſualty; if the _—_ goes to the Intereſt onely, and 
not to rhe Principall, it is uſury: For the party is ſure to have the 
Principall again, come what will come; But if the Intereſt and prin- 
cipall are both in hazard, it is not then uſury: And it was therefore 
adjudged in the Common Bench in Dartmouths Cale, where one 
went to the New. fonnd Land, and another lent unto him 100 * 


for a year to victuall his Ship; and if he returned with the Ship, 


he would have ſo many 1000 of Fiſh, and expreſſes at what 


rare, which exceeded whe Intereſt which the Statue allows; And 
1 
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if he did not return, that then he would loſe his Principall It: was 

adjudged to be no uſury. Secondly, if I ſecure both Intereſt and 

Principall, if it be at the will of the party who is to pay it, it 

is no uſury; As if Ilend to one 100 l. for two years) to pay for Ca: 
the loane thereof 301, and if he pay the Principall at the years w; a 
end, he ſhall pay nothing for Intereſt, this is not uſury: For the 

party hath his election, and may pay it at the firſt years end, and 

ſo diſcharge himſelf. 


Sheriff verſus Wrotham, Trin. 15. Iac, rot. 615, 


T Reſpaß quare clauſum fregit apud Ridgwell: Wpon Not guilty (21) 
pleaded, a ſpeciall verdict was found, that William Wade RoF916. 
being Leſſee kor 21 years o the Land inqueſtion, by his Will © 40 
deviled the benefit of his Leaſe to Alice his wife foz fir years = | 
after his death; And further deviſed, that aſter the laid ſir years. 
ended; Then John my Son, if he come home, (all have t 
« benefit of my ſaid Leaſe, during the reſidue of the Termʒ and if 
« John my Son doth not then come home, then William my Son 
« hall poſſeſſe and have that Leaſe unto his benefit , untill 
c Johti my Son do come home: Ind he deviſed to his Feme All 
his Gods; Chattles, and implements ot Mouſe, and made 
her Executrix, and died; Alice enters Clamando virtute le- 
gationis: William the Son, during the ſix years (John being 
beyond Deas, and not returned, ) made his Mill and deviſed 
that Leaſe to Heſter his wife, and made her his Executrix, and 
dyed: The ſir years afterwards expire, Iohn Doth not return; 
Heſter takes to Husband the Plaintiff, who enters Alice takes 
to Husband the Defendant;And which of theſe had right, was 
the queſtion: And after divers arguments at the Bar, it was 
adjudged foz the Plaintiff, That Heſter had god right as 
Legatee, 02 as Executrix of V Villiam the younger ſon , al- 
though he dyed befoze the ſix years expired: And although it 
were objected, that it was a mer poſſibility in the ſecond ſon, 
and that he could not have it, unleſs he ſurvived. the ſix. 
years, and his Bother did not return; ſo as there were two 
contingencies therein, and it was never veſted in the Teſta⸗ 
toz; And therefoze he could, deviſe that his Executrix ſhould 2 
have it; Foz che can take nothing unleſſe her Teſtatoꝛ had 
the Intereſt in him) Foz che cannot take it as bona Teſta- 
toris, when the Teſtatoz never had it: Pet all the Court held, 
when it was fut deviſed foz tix years; and afterwards foz2 
e reſidue of the Term: It is not a poſſibility, but the Fntereſt 
the Term after the ſir years expired; And although it ould 
be atcounted to be a poſlibilityin the Teſtatoꝛ, vet toꝛ as much 
as it is ſuch a poſſibility, that the Term might have. veſt= _ 
in him, if he had lived untill after the ſir years: expired, 
Feme by her Entry having agreed to that a” 
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the reſidue of the term might have veſted in him without any 
other ceremony z It was held, that that poſſibility might well 
go to his Executrix: And the Executrix Gould have it, becauſe 
it might have velted in the Teſtatoz, Vid. Co. lib. 3. fol. 16. Bora- 
ſtons Caſe, That a term certain being limited to one, and after 

0 that it chall go to another, it is not à contingent Eſtate, but a 
mer intereſt. Vid. Plowd. 519, Weldens Cale, and Co. 10. 51. 
Lampets Caſe ſo reſolved ; And although a Judgment was ci- 
ted in this Court, Trin. 8 Jac. rot. 439. betwirt Price and At- 
mere, that ſuch a poſſibility of a term Call not go to an Execu⸗ 
toꝛ oꝛ Adminiltratoz, they held that it was not Law; but con⸗ 
ceived the reſolution in Lampeis Caſe to — — Law in this 
point : And it appears here, that the Defendant not any 
Contract of claim; Fozit is limited unto her but foz fix years ; 
ſo ſhe ought not to have it foz a longer time; And that John was 
not to have it, unleſs he were returned : Mheretoꝛe it veſted in 
William; And thereupon adjudged fo2 the Plaintiff. 


Havergill verſus Hare, Hill, 13 Jac, rot. 


(22) E Aceton firmæ of a Leaſe of William Fiſher , of Lands in 
„Nor. g: Plumited foxthue years : Upon gy pleaded, a 

of Roy: 49:9: Uerdict was found, That William Parker Was ſeiſed of that 

"INE Hod: Land in fe, and the 31 Octob. 8 Jac. by Jndenture inrolled with- 

270% in it moneths, granted a Rent of 20 1, per annum to Iſaac War- 

den, and his Heirxs and Aſſigns, payable at Michaelmas and the 

Annunciation, with clauſe of diltreſs ; And by the ſame Inden⸗ 

ture covenanted, foꝛ himſelf, his Yeirs and Aſſigns, re⸗ 

queſt by the ſaid Iſaac Warden, his Yeirs oz Alligns, to levie a 

Fine of the ſaid Lands to Robert Hill and William Pewall, which 

Fine ould be to the uſes following, and that ould ſtand and 

be ſeiſed to the uſes, intents and purpoles alter expꝛeſſed; That 

if is hall happen the ſaid yearly Rent of 201. to be behind and 

unpaid, aud that no ſufficient diſtreſs can be found upon the pꝛe⸗ 

miles, os any refcous, poundbzead, 02 replevin call happen to 

be made, That then and from thencefozth it chall and may be 

lawtull foz the ſaid Iſaac Warden, his Heirs and Aſligns into 

the ſaid Lands to enter, and to have and enjoy the Rents there- 

of, until the ſaid Rent of 201. with the arrearages thereof, if 

any be arrear, be fully ſatished uato the (ad Iſaac Warden, his 

Yelrs 02 Ther finde that the ſaid I. W. by Ded inden⸗ 

ted and wit hin the ſir moneths 12 Junii Anno 9 Jac. bar⸗ 

gained and fold that Nen to William Fiſher the Leſlog, with all 

penalties, foxfeitures; paofits and advantages compiled in the 

ſaid Jndenture ; That tu 19 Ocob. 11 Jac, the Rent due at Mi- 

chaelmas being arrear, was demanded by William Fiſher, and not 

patid,no2 vet is paid: That in Trin. 12 Jac, William Pewall, at the 

requeſtof William Fiſher, levied a Fine to the uſes compꝛiſed — 

the 


— 3331 = - 


. — 


Jaco BI Regis in Banco Regis. — 


the laid firſt Jndenture ; That afterwards 23 Septemb. 13 Jac. 
William Fiſher diſtrained fozthis Rent bf 10 l. due at Mich. : 1 Jac. 
and impounded the diftreſs,. and the Defendant ſued a Replevin, 
and hab the diſtreſs delivered by Replevin: And that William Fi- 
ſher entred and let it to the Plaintiff foz thi years, prout in the 
Declaration: Ind the Defendant ouſted him; Er f, &c. And this 
Caſe was oftentimes argued at the Bar. andafterward at the 
Bench. The ful queſtion made, was, whether the entire Kent 
not being arrear, but onely 10 1. foz half a year, be cauſe of en⸗ 
try * the Proviſo; foz that the woꝛds t are, If the ſaid 
Rent of 20 l. be arrear; and doth not ſay, if any part o2 parcel 
thereof, ac. Ind this being a Condition, ought to be taken firi- , a 
ctly, But as to that, all the Juſtices agræd, that it is a ſuffi- 7* 1 779 
cient cauſe of entry; Foz the Rent is arrear, and he may have? K * 
an alſiſe de redditu prædict. although halfe a veares Rent is 

cnely in arreat, and it is within the woꝛds and intent of the 

Condition : Allo, this is not a Condition, but a Limitation of 

the uſe, which is to be conſtrued accozding to the intent of the 

parties: And the wozds are not, If 201. Rent be arrear, but, It 

the Rent of 20 l. be arrear; And that is ſaid to be arrear, if any 

of the half year be arrear ; Wherefoze this non-payment of the 

10 l. and Replevin bzought upon the Diſtreſs, are ſuffictent cau- 

ſes of entry. The ſecond queſtion was, whether —— — 

and future ule to riſe upon non-payment of the and the 

Replevin ſued upon the Diſtreſs which was limited to Iſaac War- 

ture of bargain and ſale ; Fot it wag ſtrongiy urged by the De⸗ = 
fendants Counſel, that it is a matter in pubity and poſſibility ,. Red 40.9 
onely, which is not tranſferrable befoze it falls in eſſe: But 

all the Juſtices reſolved, that it being a matter of inheritance, 

and being fo the ſecurity of the payment of Rent, and waiting Las: 
upon the Rent, might well be tranſferred with the Kent ; and by 12 55 

the grant of the Rent. the penalty a advantage well paſſed : But 

if it had been a meer poſſibility, oꝛ a contingent Eſtate, not cou- 

pled with any other Eſtate, then it had not paſſed. Thirdly, ad- 

mitting it to be a ſufficient beach, and that he hath the Title 

well conveyed unto him, the queſtion then is, what Eſtate he 

gained by his entry ? becauſe the woꝛds are, That he ſhall enter 

and retain, until he be fully ſatisfied  UNhether he hath ſuch an E⸗ 

ltate,as that he may make a Leaſe foꝛ the years out of it; and 

whether the Leſle upon ſuch a Leaſe may maintain an Ejectione 

firmæ; Foz it was much i upon; and very ſtrongly urged 

at the Bar to the contrary ; but. onely that he Gould have the 2 N 
Lands quali as a pledge, og as Tenant at ſafferance, until the +: {* 22" 
Rent was paid: But all the Jultices reſolved, that he had ſuch Ref 0967 
an Eſtate, that he might make a Leaſe, and that this Leale . 

was gwd, until the Kent was paid : And it is quaſi à conditional 

Inheritance, which ſhall go to his Heirs and Aſſigns , —_ 


— — 


—— 
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ways determinable upon the pax ment of the Rent, as in the Caſe 
in Littl. 74. Feoffment reſerving Rent, upon condition to re⸗enter 
and retain until ye be ſatisfied, it is no abſolute defeat of the E- 
ſtate, but a retainer as a pledge. Vid. 44 Aſſ. Pl. 3. 21 H. 7. 7. 
38 Ed. 3. 5. Dy. 375. 14 H.8.4. Co, 8. fel. 96. The fourth que- 
ſtion was, Whether this Kent of 101. due and demanded be- 
fore the Fine levied (at which time foz uon payment no uſe could 
beraiſed) And aftervoard rhe Fine is levied, and then a Di⸗ 
itreſs is taken fo2 the Rent due, betoze the Fine levied, and al⸗ 
terwards Replevin ſued thereupon z whether this gives Title 
of Entry to William Fiſher: Ind tn this pint the Juſtices were 
divided; Foꝛ Houghton and Doderidge held, that he had not any 
Title to enter; Foz this Rent being due 'beioze the Fine levied, 
by the levying of the Fine tte uſes were raiſed, and not befoze; 
and that cannot extend tothe Kent foꝛmerly arrear ; Foz it ought 
to be arrtarages after the uſe raiſed, and there ought tobe a di- 
ſtrels taken koꝛ that Rent which is arrear after the uſes raiſed, 
and not to any Rent befoze ; Foz the woꝛds are, If the Rent be 
behind, and diſtreſs taken, and Replevin ſued; Then, &c. which 
cannot refer to any Rent due befoꝛe the Fine : But Croke and 
Montague held, that the Fine levied, and the firſt Indenture, 
8 Jac. (Which was bekqze the Rent due) were but an aſſurance ; 
And therefoze being levied, hath his eflence foz the raiſing of u⸗ 
ſes, and is guided by the firſt Jndenture, which was long time 
befoze the Rent due; Foz the execution of all things erecutozy 
reſpect the oꝛiginal act, and hall have relation thereto, and all 
make but one act, although done at ſeveral times; as the Carl 
of Rutlands Caſe, covenant to lebie a Fine of 100 acres within 

the year; the year expires, and a Fine is levied of 80 acres, the 

Fine Gall be tothe firlt uſe. Alſo there is no cauſe of entry, but 

foꝛ the Diltreſs taken, and the Replevin ſued, which are both af- 
ter the Fine: CUherefoze they held, that he might well enter. 

But if the Diſtreſs had been befoze the Fine levied, and the Re- 

plevin afterit might peradventure have been otherwiſe : Uhere- 

fore fo2 this point they would adviſe. Vid. Co. lib. 2. fol. 93, Bu- 

chams Cale, lib. 1. fol. 99. Wades Caſe put in Shelleys, Co, 9. 
tol.7. Dy.291. 


The King verſus the Executors of Sir John Daccombe 
in the Exchequey, 


K James made a Leaſe to Dir John Daccombe and others, 
A. of the p2oviſion of Mines foz his Majeſties houſe fo2 ten 
rears, in truſt foz the Earl of Somerſet: They made a Leaſe foz 
all the term beſides one moneth, rendꝛing 900-1. per annum. The 
Earlof Somerſet being afterwards attainted of Felony, the que⸗ 
ſfion was, whether the trult which was fo2 44 ſaid Earl, was 
coxfeited to the King by this Ittainder: And it was referred — 

all 


— 


—— 
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all the Juſtices of England, by command from the Ring, to be 


conſidered ot, and to certifie their opinions: And now Tai field 
Chief Baron delivered all their opinions to be, that this truſt 
was fozfeited to the Ring; And that the Executoꝛ ſhall be com- 
pelled in equity to aſſign the reſidue of the term, and the Rent, as 
to the King : And he cited a Caſe to be adjudged 24 Eliz. where tos: 
one Birket had taken Bond in anothers name, and was after⸗ 


wards outtawed, That the King (ould have this Bond : And 
that in 24 Eli. one — being Leſſe foz years, aſſigned it 
to another in truſt foꝛ himſelf; and being attainted of felony, tyis 
truſt was foꝛteited to the King. But he ſaid, they all held, and 
ſo it was reſolved in Lale, that a truſt in a Freehold 
was not foꝛteited upon attainder of Treaſon, Note, This Caſe 
I — * = Report of Humphrey Davenport, who was of Counſel 
in t Ale. 


The King verſas Iohn Death, in the Exchequer, Trin. 15 Iac. 


]T was found by inquilition, that one York had recovered in an 

Action upon the Cale, foz woꝛds againſt Iohn Allen 500 1. At- 
terwards lohn Allen and Edward Allen purchaſed Land in fe, 
and aliened it to Iohn Death; York was outlawed, and ſo his 
Debt vecame foꝛleited to the King ; The queſtion was, whether 
the King chould have execution of the moity of the moity of Iohn 
Allen, 92 the entite moity ; And it was reſolved, that he Could 
have the entire moity, altyough York Chould have had but the 
moity of the moity : But the Debt ccming to the King, he chall 
by his Pꝛerog ative have execution of the entire moity ; And it 
was adjudged accoꝛdingly. 


Dalton verſus Barnard, Trin. 16 lac, rot. 


1 Whereas he was ſeiſed in fee of the Manno: of 
Ruskington in Ruskingron, and Leſingham; and he, and all 
whoſe Eſtate, at. have had Eſtrays within the Mannoꝛ, as to 
his Mannoꝛ appertaining ; That the D nt 9 Octob. 15 Iac. 
one Dre coming as an eſtray into the [ard Mannoz, apud Le- 
ſingham afozeſaid, twk and carried away ; The Defendant plea- 
ded Non culp. and found foz the Plaintiff, and moved in arreſt 
of Judgment, that the Ven. fac. was ill awarded; Foz the Ven. 
fac. is of Leſingham, where it ought to habe been of the Man⸗ 
no2 of Rus kington, o2 from both Uills (viz.) R. and L. Sed non 
allocatur ; Foz it doth not appear, that the pzeſcription was in 
queſtion, as now it ought to be bzought ; But the Treſpaſs be⸗ 
ing alledged in L. and he pleading Non culp. which may be, foz 
that he never took the Ore, oz fo2 ſome other cauſe, the Ven.tac. 


was therefoze well awarded: UUherefoze it was adjudged foz 
the Plaintiff, 


Uun Califord 
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Califord and Ioan his wife verſus Knight, Trin. 16 Iac. 


7 — fo2 woꝛds: Thou (præfatam Johannam innuendo) art 
Mutcombs hackney, thou art a theeving whore, and a pocky 
whore; (innuendo that the ſatd Joan had the French ox) and 1 
will prove thee a pocky whore. The Detendant pleaded Non culp. 
and found againſt him: Ind after Uerdict, it was moved in ar- 
relt of Judgment, that theſe woꝛds be not actionable ; Foz the 
firſt wo2ds, Thou art Mutcombs hackney ; and the ſecond woꝛds, 
Thou art a theeviſh whore, is not any accuſation of felony ; Foz 
Ge may be theevich in that which is not felony: And fot that pur⸗ 
pole two Prelidents were cited, viz. 5 Iac. betwixt Powell and 
Hutchins ; and Paſch. 3 Iac. betwixt Robins and Haberden, Ind 
fo2 the laſt woꝛds, the innuendo cannot make the woꝛds to be in⸗ 
tended the French Por, when it is not chewn by any other cir⸗ 
cumſtances; as to ſay, that Ge was laid of them, o2 the like; 
And of that opinion was all the Court: Uherefoze it was 


adjudged fo2 the Dekendant. 


Violet verſus Blague. 


Rohibition p2ayed to the Admiralty ; Foz that Violet libelled 

in that Court againſt Blague, ſuppoſing him to be in a Ship 
lying at anchoꝛ at Limehouſe : The Label was in nature of a De⸗ 
tinue at the Common Law; And becauſe it is, In corpore Comi- 
tatus, And not within the Admiralties Juriſdiction, the Prohibi- 
tion was pꝛayed; anda Cale cited in 13 Iac. where a Ship ly- 
ing at anchoꝛ at Blackwall, was bꝛoken by another Ship; and 
thereupon Suit being commenced in the Admiralty, a Prohibiti- 
on was granted Et per curiam ; it was granted in this Caſe, 
Vid. Temp. Ed.1, Avowry 192, 46 Ed. 3. Conuſance 36. and Ed.2, 


Corone 399. 
Sly verſus Finch, 


SJ fac, verſus Finch, Dherilf of Gloceſter; Fo2 that the Plain- 

tif having bꝛought a Fieri fac. upon a Judgment againlt one 
Turke, of 1601. Directed unto the Detendant Finch, he retoꝛned, 
that he had taken into his hands Gods to the value of 72 1. 
and had ſold as much of them as amounted unto 11 l. &c. And 
that the relidue did remain in his hands, pro defectu em _— 
until ſach a day; at which time he putting them to ſale, they 
were then reſcued from him: Upon which retozn the Scire facias 
was b2zought; compꝛehending all this matter; Uhereupon the 
Defendant demurred ; And after argument at the Say, it was 
argued at the Bench ; And Houghton Juſtice held, that a Scire 
tac, lay not in this Caſe ; Jt was agreed on both lides > 25 


— 
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the retom is not gad as to the reſcue ; And chat the Oheritt 
by this retoꝛn hath charged himſelf; The queſtion onely is, whe⸗ 


ther he hath charged himſelf by this Writ : And he held, that fel: ese 


he had not; And to that purpoſe he cited 34 H. 6. 36. Dy. 241. 
and 9 Ed.4.50. Foz alt the Dheriff yath retoꝛned, that 
the Goods are of the value of 721. It is not any Eſtopple unto 
him, but that he may ſell them foz moze oz leſs, as he can get foz 
them; Ind therefoze it is not reaſonable he Gould be charged 


with that eſtimated value, at. Doderidge Juſtice to the contra- 6e 


ry ; And that the Sheriff is chargeable by the Scire facias; Foz 
he cannot diminiſh ought from the power that the Law gives 
him ; And foz that purpoſe he cited 19 Ed,2. Execut. 147. 2 H. 4. 
15. 13 Ric,2.74. and the Statute of Welt, 2. is, Quod Viceco- 
mites multoties dant reſponſiones, quod non poſſunt exequi præcepta 
Regis propter reſiſtentiam poteſtatis alicujus magnatis, de quo ca- 
veat Vicecomes de cætero; quia hujuſmodi reſponſiones redundant in 
dedecus Dom. Regis & Coronæ ſuæ. Another queſtion hath been 
made, whether the Sheriff hath charged himſelf by this Re- 
toꝛn: And he held, that if he had retozned onely, Quod rema- 
nent in manibus pro defectu emptorum, he ſhould not have char- 
ged himſelf, foꝛ therein he had done his Office; And in ſuch caſe 
a Diſtringas ſhould iſſue to ſell the S s, and to deliver the mo⸗ 
ney to the new Sheriff; accozding to 34 H 6. But when he ſaith 
further, that they are reſcued out of his cuſtody, he therein hath 
miſdemeaned himſelf; and therefoze he is chargeable, 33 H. 5. 1. 
Dy.141. Thirdly, he held, that the it had charged yim- 
ſelf by this Scire tac. as well in regard ok his miſdemeano2, as 
alſo foꝛ that he hath his remedy over: Noz may we award a 
Mrit de Venditioni exponas, becaule it is contrary to his own 
retozn, and ſo abſurd and repugnant, To the objection, That 
peradventure he had ſeiſed the Gwds again, ſo as now he may 
ſell them, and make Execution upon a Venditioni exponas; he 
thereto anſweredthat he ought to have pleaded it to the Scire fac. 
and it had been a god anſwer, And whereas it was ſaid, that 
he Gould not be charged this eſtimate value; as to that, 
he ſaid, It a Fieri facias iſſue to the @heriff, and he takes divers 
Beaſts, and reto2n}. Quod cepi catalla ad valent. 100 l. and after- 
ward the Cattel die foz want of meat, in this caſe he ſhall have 
the value from the Sheriff himſelf ; Foz it is now impoſſible 
they Chould be reduced to any other certainty ; Uheretoze, 3c. 
Croke Juſtice againſt both; And that in this Caſe he (hall be 
charged with a Diſtringas vicecomit. ad habendum denarios hic 
in curia, Montague Chief Juſtice accoꝛded with Doderidge, &c 
Er adjournatur, 


Britton verſus Wade. 


\ Crion' (ur Trover and Converſion of two Lambs: The De- 
fendant was found Not guilty = one of them ; And (02 — 
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othcr, the Jury gave a ſpecial Uerdict to this effect ; The Paioz 
of Deyncre was ſeiſed ot the Advowlon of Norton, appꝛopzia⸗ 
ted to their Pziozy, and alſo ot the Uicarage of Norton, which 
Uicarage was endowed with the Altarage and [mall Tythes ; 
And this Ippzopuation and Endowment was in the time of King 
John; and ſo continued until the Reign of H.6. when, upon the 
Pꝛioꝛs Petition to the Pope, in regard the Pꝛioꝛy was poor, ac. 
the Pope granted by his Bulls, Quod de cætero, the ꝛioz ſhould 
appoint one of his Monks to officiate the Cure, who ould be 
removable ad nutum Prioris , &c. And whether the Uicarage 
was hereby diſſolved, was the queſtion; And it was argued at 
the Bar by George Croke and Davenport foz the Plaintiff, and 
by Crew and Noy foz the Defendant. And foz the Plaintiff 
ſaid , that in regard here was not any At of the Dzdina- 
ries, no2 any Licence from the King, it might be objected, that 
the Vicarage ſhould not thereby be diſſolved, But it was there⸗ 
to anſwered, that the want of either of them cannot let aft this 
Uicarage ; Foz the Oꝛdinaries act 02 concurrence was not re- 
quiſite, it being god enough by the Pope onely; becaule at that 
time the Pope was lupꝛeme D2dinary, to whom the inferiour 
Ozdinaries ſubmitted : And it was god allo without the Kings 
Licence, in regard that the making and endowing were Spiti⸗ 
tual Acts, and done by the Ozdinary, the Patron not Having 


any thing to do therein; Then, eodem modo quod factum eſt dil- 
* ſolviturz Js in 14 H.5.16. it is ſaid, that the making of a Ui⸗ 


cat is a Spiritual Act: The Statute ok 15 R.2. cap.s. enacts, 
That upon every Appꝛopꝛiation, #c. the Ozdinary of the place 
Gall pꝛovide, that the Uicar be well and ſufficiently endowed; 
ſo as the power of the endowment is given to the Oꝛdinary 
onely : But in _— the O2dinary did not perfozm that which 
was the intent of the Dtatute (which was alſo defective) it 
was afterwards p2ovided by the Statute of 4 H.4. cap.13. that 
in every Church appꝛopꝛiated, one Chould be oꝛdained Uicar- 
perpetual, and be canonically inſtituted and inducted, and con⸗ 
veniently endowed by the diſcretion of the O2dinary ; Do it is 
plain, that the Uticar was to be endowed by the Oꝛdinary onely. 
And the Bk 40 Ed. 3.27. ſets down how a Uicar was made by 
the D2dinary, by the conſent of the Parſon and Patron: But 
the Bok faith that the Oꝛdinary might do it by the conſent of the 
Parſon ſole : Ind further, that it may be done without licence 
trom the King; Foz he takes nothing from the Tempozality, 
but onely from ths Spirituality ; As alſo, that the Ozdinary 
may make reſtitution to the Parſon again, if the Parſonage 
Gould happen to be tw peo2 ; And the difference is there taken by 
Mowbray, when a Lay-man gives Lands to one who is a Ui⸗ 
car, and when the Uicar is endowed by the O2dtnary of the 
Parſons Land, cc. Foz in the firſt Caſe the Oꝛdinary hath no po- 
wer to diſſolve the Uicarage, as to the Land; but other wiſe — 

the 
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the other. Vid. 20 Ed. 3. Annuity 32. 16 Ed. 3. Annuity 24. & Br. 
152. I. And theretoze in regard the Oꝛdinaty might have diſſol- 


pꝛeme Oꝛdinaty, might have done it: And he agred, that to e⸗ 


ved it without the aſſent of any, The Pope then, who was ſu⸗ pl. 84 5:6 


very Ippzopaationathe Patrons aſſent and Rings licence are ne⸗ 
ceſſary ; Jo} the Parronage is a thing Tempozal, but the En- 
dowment ok the Uicarageis ſpiritual, and io is the diſſolving 
thereof ; As it is ſaid in Grendons Caſe, Plowd.497. which fully 
pꝛoves this point, That that which the Oꝛdinary of the Dioceſs 
might do, the Pope might have done, who had ſupzeme Ju- 
riſdickion over all Oꝛdinaries;; Ideo fruſtra fit per plura quod fieri 
poteſt per pauciora. But admitting there ould be any Detect 


therein in this Caſe, yet it is found by the Jury, that in reputa⸗ auks 3 


tion, it was dillolved at the time of the ſurrender of the Pꝛioꝛy: 
And it is alſo found, that the Pꝛioꝛy received the pꝛotits to their 
own ule ; and that at the time of the ſurre there was not 
any Uicarage ; Ind that it was then accoun@ to be diſſolved: 
Myich, whether well oz ill, is not now to be diſputed ; Foz the 
Law pzeſumes that all things neceſſary thereto were then Done, 
Concurrentibus his quæ in jure requiruntur. Vid, Co, Rep.z. Irch- 
biſhop of Canterburies Caſe, But it was argued to the contrary 
on the other ſide, and four queſtions made in the Caſe ; Firſt, 
UUhether a Uicarage⸗perpetual may be Diſſolved, after the 
Statute of 4 H.4. And they held, it could not; Foz the Appꝛo⸗ 
pꝛiation makes him to be Uicar-perpetual, which runs alwell 
to thoſe which are appꝛopꝛiated, as to thoſe which are not. Vid. 
Le Stat. the woꝛds whereof be, Shall from henceforth. Setondly, 
admitting it might be diſſolved; yet whether the Pope had any 
ſuch power to make an Ozdinance againſt this Statute: And it 
was held, he could not; Foz he cannot diſpenſe with an act int 

affirmative : Admitting alſo, that the Uicarage might be diſſol- 
ved by the Ozdinary, yet the Pope could not diſſolve it; Foz it 
appears by divers Statutes, that the Pope had not any right 
to meddle with any Advowſons, Benefices, ac. Vid.the Statute 
25 Ed. 3. cap. 22. & 22 Ed. 3, of Proviſion and Premunire, Vide 
30 Aſſ. pl. 19. 14 H.4.14.N,B.64, E. & 441, And in 11 H. 4. Hank- 
ford ſatd, that the Popes Bulls cannot diſpenſe with the Tem- 
pozal Law, noz meddle therewith, although they tend in ordine 
ad Spiritualia ; AS appears 18 Ed. 1. Munchenſies Caſe. + multò for- 


4 U. 4·cefe 


tiori, then, not with the Dtatute-law ; And in the Statute ok 


28 H.. cap. 16. it is ſaid, that all Diſpenſations, c. from the Bi⸗ 
chop of Rome were void, and of no foꝛte, contrary to the Law of 
the Land, and timorouſly ſuffered,#c. Then, when the · Law pꝛo⸗ 
hibits him to meddle with Benefices, he may not diſſolve Uica- 
rages. Thirdly, admitting all the other, yet this Inſtrument is 
not ſufficient ; Foz although the rule, Eo ligamine, &c. is true, 
yet herein be not auy ſufficient woꝛds koꝛ diſſolving,no2 any which 
tant amount, 02 ſo much as that the Pꝛioꝛ (hall take the on_ 3 
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but onely, that the Uicar Gould be governed, and be ad nutum 
Prioris, xc. Fourthly, the Jury concluding, that it the Plaintiff 
had title, then they found toz him; it not, then koꝛ the Defendant, 
The Plaintiff here hath not any title; Foz the King grants unto 


hum the Rectozy oꝛ Parſonage, © the Uicarage cannot paſs from 


the King thereby, as it ſhould do in the caſe of a common perſon 
17 Ed. 3. Grants 57, And whereas it was alledged on the other 
ſide, that the beginning ol Uicarages was in the eighth year of 
King John; Noy thereto anſwered, that if their beginning ve 
known) it was in Ann.8 H:3. and fo2 that purpoſe cited Hove- 
den, fol. ult. de vita Will. Conq. And he ſaid, that a Parſonage 
and Uicarage are two Diſtinct Eccleſiaſtical Senefices, and the 
Parſon and Uicar both have Curam animarum; the Parſon ha- 
bitualiterꝭ the Uicar actualiter. Vid.z1 H. 6. 14. 17 Ed.3.76. 5 Ed.2, 
Quare impedit 165. And that although the Uicarage be Spiri- 
tual, yet the Coꝛpaation is a thing Tempozal, which the Pope 
cannot diſſolve, AP himlelf hath confeſſed ; Foz when he diſſol- 
ved the Oꝛder of Templers, he ſatd, Licer hoc de jure non poſſu- 
mus, volumus tamen de plenitudine poteſtatis, which was Done in 
5 Ed.2. yet they were not diſlolved here in England till the 17 Ed. 
2. and then by authozity of Parliament: And a difference was 
taken, when a Uicarage is diſſolved into a Parſonage-pzeſen- 
tative, there is not any loſs oz pꝛejudice to the King ; Foz what 
is lolt in the one is gained inthe other, and they both grow to- 
gether : But when it is diſſolved into a Parſonage-appzopuato- 
ry, it is now come in manum mortuam; And the King thereby 
Gall foꝛ ever loſe his Title of Lapſe; And therefoze Trin. 3 Eliz. 
Auſtins Caſe, It there be an union of a Uicarage to a Dean and 
Chapter,02 Colledge-it ought to be with the Kings conſent. Vid. 
Temp. R. 2. Grants 104. 6 H. 7. 13. 50 Ed.3.26. In the Argument 
of this Cale it was ſaid, that a Donative cannot fall in Lapſe, 
but the Patron may lole the p2ofits thereof if he will: But if 
any take the pzofits from him, he cannot maintain an Action, but 
he ought to put in his Clerk, and he maintain the Action. Vid. 
33 Ed.z. Aide 107. 6 H.7.14. 17 Ed. 3.45. Ind at another day in 
arguing this Cafe, a Caſe was cited betwixt Parry and Bancks 
12 Jac. in the Exchequer , A Parſonage was app2opziated to 
the Deanry of S.Aſaphs in 24 H.8, and a Uicarage endowed ; 
And afterwards the Biſhop in 24 Eliz. diſſolved the Uicarage, 
and Parry pꝛetending that this Utcarage was not diſſolved, but 
that it was in the Kings hands by Lapſe,obtained a Pzeſentati- 
on: And it was reſolved by the Barons of the Exchequer, that 
after the Statute of 31 H.8. which made Parſonages Lay-fes, 
the Oꝛdinary may not diſſolve the Uicarage, when the Parſo⸗ 
nage is in a tempozal hand;fo2 that ſhould be to deſtroy the Cure: 
But being in this Cale appꝛopꝛiated to the Dean, tt ſo remaining 
in his hands, may very well be diſſolved ; And accoꝛding here 
ugto was the opinion ot Juſtice Doderidge. 
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Salkold ver ſus Skelton, quod vide ante pag. 


He Caſe was now moved again, That the Defendant, 
although he did not matze his Avowꝛy to have retomn, 
- Gouldnotwithltanding have Judgment to have retozn ; 
Fo2 it appears by the Declaration, that the Defendant took 
them; ſo he had poſſeſſion ; And that by the Replevin ſued, they 
were delivered to the Plaintiff : Wherefoze when the UUrit is 
abated, it is reaſon that the retoꝛn of them chould be adjudged 
to the Defendant , that he may be in ſtatu quo prius: As if the 
Plaintiff were non-ſuzted befoze the Declaration, the Defen- 
dant (ould have retom ; But there the reaſon is, becauſe he is 
prevented ol us Avow2y, ſo as he cannot make it: And of that 
opinion was all the Court, That retozn Could be awarded in 
this Cale, and in every Caſe where it appears, that the De⸗ 
fendant was in poſſeſſion of the Beaſts, ac. if they be delivered 
by Replevin, 36 H. 6, 35. 


Hurleſton verſus Woodroffe, 


Ebt: Suppoſing that he let certain acres of Land, Et unum 

ovile , Anglice a Dheep-walk , cum pertiuentiis in D. foꝛ 
rears, rend2ing Rent: Ind foz Rent arrear he bꝛought the A⸗ 
tion ; The Detendant pleaded Non deber, and found foz the 
Plaintiff : And it was moved in arreſt of Judgment, that this 
Declaration was not god, becauſe a Dhap-walk is but in na⸗ 
ture of Common, which cannot be demiſed without Ded; And 
the Declaration not mentioning it to be by Dad, was not god: 
But Houghton ſaid, they have ſuch phꝛaſes in Norfolk; That 
it is known by the name of Land, and there be Leaſes of Land 
with the Sh&p-walk : Alſo, if it Gould be taken as Common, 
not being demiled with the Land, vet by the name cum pertinen- 
tus, it chould be intended to be appurtenant, and to paſs without 
Deed, as Land with the Advowſon, and a Rectozy with the 
Tythes : And the Uerdict finding Quod deber, it hall be inten⸗ 
ded, that it was a god and available Leaſe ; Uherefoze it 
was adjudged fo2 the Plaintiff, 
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Samuell verſus Hoder. 


TR gi againſt two; The one pleads Not guilty, The other 
juſtifies, by reaſon of an amercement in a Lat; Uhere- 
upon it was demurred, and adjudged foz the Avowant, and 
the Jflue was after tryed, and found koꝛ the. Defendant, and 
Damages and colts aſſeſſed foz both: And now moved, that 
no Judgment ſhould be given foz the Damages and colts, 
fo2 it is out of the Statue 7 H. 8. and 21 H. 8. Ind the Court 
at firſt were in much doubt thereof; But afterwards; upon con- 
lideration of the Statute which gives colts to the Defendant, in 
every Action where the Plaintiſt hould have Coſts , they 
held, that the Jvowant Gould have coſts; but adviſed him to 
releaſe his Damages, and to take his Judgment foz the coſts, 
and to have return; And ſo it was adjudged, Vid, Paſc. 38 Eliz. 
rot. 892. betwixt Chapley and Harſley like Judgment was gi- 
ven: And Mich. 44 and 45 Eliz, betwixt Mackworch and Shep- 


hard. 
Bradford verſus Woodhouſe, Hill 16. Iac. rot. 416. 


Rror of a Judgment in the Common Bench; Upon a Nihil di- 

cit, the Erro2 was aſſigned, becauſe Bradford being an At- 
tozney, had bought an Action of Debt there, and demanded 
101, upon eight ſeverall retainers; Firſt, becauſe. the Defen- 
dant there as Solicitoꝛ to Sir Thomas Elvys, retained him to 
p2oſeeute an oziginall Uirit of Treſpaſs foz the ſaid Dir Tho- 
mas againſt one Williamſon, and to be Attozney fo2 the laid Dir 
Thomas Elvys, quamdiu placuerit the Plaintiff and Defendant, 
capiendo his fœs, and expences of ſuit of him: And alledges, 
that he pꝛolecuted the ſaid UTirit , which continued the 
Terms, and that he laid out therein to divers Dfficers 13 8. 4 d. 
and 10 8. were due unto him foz Fees, io as 23 8. 4 d. were due 
unto him; per quod Actio, &c. The ſecond retainer was by him 
foꝛ the laid Sir Thomas Elvyes to be his Solicitoꝛ in the Rings 
Bench quamdiu placuerit the Plaintiff and Defendant, capiendo 
his Fes, fc. And alledges, that the ſuit continued there foz 
four Terms, wherein he was Solicitoꝛ, and had therein laid 
out ſuch a ſumme to the Officers, ac. Foꝛ which, ac. er ſic de alis; 
But thze of them were upon his own retaining the Plaintiff 
in his own Actions: And it was moved, that the Judg- 
ment was erroneous; Foꝛ although an Attomey may have 
Debt foꝛ his Fees, and ſummes of money which he dilburleth, 
yet it ought to be againſt him foꝛ whom he is Attozney, who 
is the Walter, and not againſt the ſervant, oz ſolicitoꝛ who 
onely retained him, and who hath not any pꝛolit thereby > 
no2 is there any conſideration, foz which he <ould be charg⸗ 


5 


ed: But upon the firſt motion (abſente Doderidg) it was over- 


ruled 


PR 
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ruled upon reading of the Recozd, that the ſervant retaining 

him, capiendo of him the ſaid Fees, Jt is a god contra, and that 
the Action well lies; Ind it was cherefoze compared to the Cafe „e * 
where one pꝛomiſed to a Durgeon 10 l. foz ny another, or 5", Arg 
to a Carpenter to make an houſe ko I. S. ye will pay foz it; 4 
And to Simpſons Cale, where one pꝛomiled to a Tayloz, that (7 

if he will make a garment foz one of his ſervants he will pay 

him; That an Action of Debt oz an Aſſumpſit well lies in ſuch 

caſes; So here, becauſe theſe are Ads, as As done by him who 

makes ſucha contract, and they be lawfull Acts; But to main⸗ 

tain ſuch a ſuit fo2 another is not lawfull; And the Judgment 

without any further day given was affirmed, Vid: Dy: 256. 


Haydon verſus Mynn; 


3 a Judgment in Debt in the Common Bench, and G) 
- aſſigned; Whereas the Defendant appeared by 1. S. his 

Attozney, and Judgment was given ggainſt him by Nihil di- 

cirz That the ſaid I. S. was no Attozney of the Common Bench 

at the time of his appearance, no2 at any time within the ſaid 

Term: And the Defendant pleaded In nullo eſt erratum; And 

becauſe it appears that the Defendant appeared by the ſaid 

I. S. and imparled untill another Term; So the Court admit- 

ted him to be an Attozney, and it is againſt the Recozd to ſay — 
he is not an Attozney: Allo it he were not an Attozney of Re- a 359 
coꝛd befoꝛe, yet this admittance of the Court doth implicitly 

admit him to be an Attozney in this Action, and he is a god At- 

toꝛney in this ſuit; Wherefoze this cannot be aſſigned fo Erro2: 

And althoughthe Defendant inthe Common Bench hath bꝛought 

a Urit of Error, and it is not demurred upon this Erroz aſ- 

ſigned ; Pet it was held that the now Defendant may well take |, 4.5 : 14+ 247 
advantage thereof, and that this plea; In nullo eſt erratum, is in 

nature of a demurrer;Wherefoze the Judgment was affirmed. 


Sir Edmund Button verſus Awdley. 


Pho to reverſe an Outlawꝛy: The Erroz aſſigned, foꝛ that (6). -- 
the Outlawzy being in Suſlex, the Outlawzy is returned 

after the quinto exactus ideo utlegatus eſt, and doth not ſay, per 

Iudicum Coronatorum: And fo this cauſe it was reverſed, 


Sir Iohn Brett verſus Cumberland. 


C Ovenant; The Caſe was, Sir Iohn Brett, and Margaret his (7) 
wife as Alligne of King H. 8.and Quen Eliz. bzing a Writ 049: 57 7 
of Covenant againſt Iohn Cumberland, Executoz of William „ N $17 & 
Cumberland: Foz that Queen Eliz. by her letters patents, da- 
ted Anno 26, Regni ſui letter * the ſaid William Cumberland 

rr one 
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William Fiſh, who entred, and paid the Rent to the Queen, and 

alter wardg in prim. Iacobi paid the rent to the King; and ſince 

the reverſion was granted unto the Plaintiſt, paid the rent un⸗ 

ſo the P/aintiff, which he accepted : Et hoc, &c. And upon that 

the Plaintiff demurred;And this Cale was oftentimes argued 

at the Bar: The kirſt queſtion was, whether thele wozds in 

the patent, to which the Qneens ſeale was onely affired, Call 

1 enute as a Covenant to bind the Leſſee and his Allignes: 
* K £17", Andtt was relolbed-that it ſhould, foz the L elfe takes thereby, 
aul 300 37“ pecaule it is matter of Recoꝛd; Although in ſhew they be the 
Mode: ss wozds of the Leiloz onely, yet he accepting thereof, and eniop⸗ 
ing it, it is as well his Covenant in facto. and ſhall bind him 

as ſtrongly as if it had been a Covenant by Indenture. Vid. 40. 

aul: 2 Ed. 3. 5. 45 Ed. 3. 11. 38 Ed. 3. 8, Paſch, 8. Iac. inter the Loꝛd 
Ever and Strickland. The ſetond queſtion, and the more difficult, 

was, whether the Allignee of a reverſion. who hath accepted the 

rent from the Jſſignee ofthe Term, and ſo taken him fo: {1s 

Tenant, ſhall charge the executoz of the Leſſee f:2 this bzcach 

of Covenant made after the Aſſignment of the Term, and af- 

ter the Aſſignment of the reverſton : And as to this point it 

depended long in queſtion ; And after much argument it 

was at length reſolved, that he was chargeable with the 

et ſod: c yyeach of this Covenant, and that the All ignee of the rever- 
auto So: Fon ſhould have the Action, by the Statute of 3 H. 8. Foz 
7: alc) 340: A it is à Covenant in Fai, and by the expꝛeſſe wordz rung along 
with the Land: And notwithſtanding the Alignment, the 

Lovenante and his Executozs are always chargeable; and that 

neither by his aſſignment over of his Eſtate, noz by any Act 

that he can doe, can he diſcharge himſelf oz his executoꝛs, who 

are chatgeable by the Act of their Teſtatoz,having.4/*:-, as long 

ds the Leſſoz continues the reverſion in him; Fo: the erecu- 

toꝛs are not chargeable, by reaſon of the pꝛibity of contract, but 

| byreaſonof the covenant it ſelf, and by the expzeſſe _ — 
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Statute of 32 LI. s. uch remedy as the Leſſoz might hade had 


32:#:0: 34 


ſhall have againſt them, it being a Covenant in Fur, which a 2, vid af 


the Land: But otherwiſe it is of a Covenant in Land, which 
is onely created by the Law, oz of a Rent which is created 
reaſon of the contract, and is by reaſon of the pzofits of the Land, 
wherein none ts longer chargeable with them, then the pzivity 
of the Eſtate continue with them: And this Covenant may charge 
the Allignee who hath the Eſtate, and the 1 cſſec and his Ex⸗ 
ecutoz3 who made the Cobenant all at one and the ſelf ſame 
time; But execution (ha!l onely be againſt one ot them: Foz tf 
he ſuean I:tion againſt the one, and afcer againſt the other, as 
he well may doe, ik he take ſeveral! executions he whois laſt (az 
ken in erecution ſhall have an Audita querela: udheretoze it was 
adiudged foꝛ the Plaintiff. Vid Co. lib. 3.tol.21.1ib.5. fol. 16, and 
24 Dy. 27& 114. Nat. Br. 146, Temp. Ed, 1 Covenant 16,and 28. 


Hill verſus VVade, 


A Sſumpſit, in conſideration that he would bny ſuch Land of 
the Defendant, and pay unto him 401. fox it; The Defendant 
p2omiled to pay unto the Plaintiff 91. which 1. S. oweDunto the 
Plaintiff, when he ſhould be thercunto required: And alledgeth 
in ſacto, that he bought the Land, and paid 40 1, to it and that 
the Di fendant, licec Læpius requiſitus, had not paid the 9 l. Alter 
verdict, upon Non aſſumpſit pleaded, aud found fo: the Plain⸗ 
tiff. It was moved in arreſt of Judgment, that the Beclarati⸗ 
on was not good, becauſe there was neither time no: place al- 
ledged ot the requeſt: And although Gwyn foz the Plaintiff of- 
tentimes moved, that it was not materiall, becauſe the Pefen- 
dant plead:d Non aſſumpſit, and ſo hath not taken advantage 
thereof, The Court reſolved, that fozaſmuch as it is a ſtran⸗ 
gers debt, and was no duty by the Defendant befoze the pꝛo⸗ 
nuſe, oz payable but upon requeſt, and ſo no bꝛeach untill re- 
queſt be made; Therefoze to enable the Plaintiff to the Acti= 
on, an expꝛels re queſt ought to have been alledged, and a (\ pi- 
us requiſitus will not ſerve : Ind Houghton Juſtice took this dif⸗ 
ference, where a requeſt is upon a duty; as it ſell an houſe foz 
51, tobe paid upon requeſt, there a licèt ſæpius requiſitus ig ſufftict= 
ent and where it is upon a collaterall mattet; Foz there he ought 
actually to alledge a requeſt, although Jfne be iopned upon 
the Aſſumpſit: And this Difference was affirmed in Griggs Caſe 
in a Writ of Error: And ſothe opimon of the Court was againſt the 
Plaintiſt: Et adjournacur, and afterwards foz the Befcndant. 


Dandridge verſus Iohnſon Parſon of Burghfield. 
Rohibition wag prayed to ſtay a ſuit in the ſpirituall Court 


* fo: Tythes of a Fulling-mill; wherein he ſuggeſted in the 


ſpirituall Court, that the Defendant there by his Will 
Err 2 Fulled 
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Fulled every week fozty Clothes, and did gain by every cloth 
28. Wherefoze he demanded the Tythes / whereas by the Law 
or the Land he ought not to demand yt hes of ſuch Mills: And 
upon this kurmiſe onely, that by the Law of the Land Tythes 
are not payable, a Pꝛohibuion was granted; Foz Doderidge 
ſad, that ot ſuch things whereof the gain comes onely by la⸗ 
bour of men, Tythes are not payable; But of things renovani,fc, 


Fawnes Caſe in the Court of Wards. 


ON? Brediman was endebted to Richard Coles by a Dtatute 
in 2000 l. Coles made his Feme Executrix and dyed; She af- 
terward married with Edward Fawne, who was endebted to the 
King , by Bond acknowledged in the Court of Mards; Ye 
and his Feme by Ded enrolled 14 Tac. inthe Court of Wards, 
aſigne unto the King that Dtatute foz the payment of the 
ſaid debt And whether this Alſignment were god, 02 void 
by the Statute of 7 Iac, which enacts, that no Debt (hall be 
aſugned to the King by his debto2 Accomptant, oz other then 
ſuch debts as did befoꝛe oꝛiginally grow due to the Kings debt⸗ 
02 Aocomptant bona fide, and that all other Aſſignments ſhould 
be void; It was reſolved by the two Chief Juſtices,and the 
Chief Baron, that this was a god Aſſignment; Foz although 
this debt is not due unto him oziginally, but in right of his 
wife, who had it from her Te ſtatoꝛ: yet fozalmuch as they have 
the ſole Intereſt therein, and the Baron who is the Kings Debtor 
diſcharge it by his releaſe , Jt was reſolved that it was all one 
as if it had ben made to him in his own name, and within 
the meaning of the makers of that Act to be Aſſigned; Foz the 
intent of that Statute is onely. to reſtrain Aſſignment of debts 
which are not due to the Debtoꝛs themlelves, but aſſigned to, 
o2 by him to other perſons; Uherefoze it was reſolved that this 
Aſſignment was god, and that p2oceſs chould be awarded fo2 


the levying thereof, 


Pincomb werſus Thomas, 


ON lets a Tenement, a Cloſe whereof was a d Md, and 
commonly known by the name of a Wod, and in the Leaſe 
was) an 1 all ſaleable Mods now growing, oꝛ which 
hall grow hereakker, which have been ſold by the Lord of the 

ze miles, with free Entry, Egreſs, and Regreſs, foz felling, ma- 
Ling,and carrying of the ſame at all times convement:Ind whe- 
ther the ſoyle of the Med was paſſed hereby, was the queſt⸗ 
ton; And reſolved by all the Juftices cleerly, that in this Cale the 
ſoyl was not excepted, but paſſed to the Leſſee, 


Gray 
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Gray verſus Gray, 


De upon an obligation foz perkozmance pf an award, (12) 
which was, that the Plaintiſt chould not pzoſect © 02 pp0- 
exd in the lame Term, in ſuch an Action; Ind it was held by 
the Court to be a god award, Vid. 3. 6 H. 6. 23. 18 H. 6. 9. 5 
H. 7. 2. 19 Ed. 4. 1. y, it was agred> that the award 
being that he ſhould not pzoſecute in ſuch an Action in the ſame 
Term, that the entry of Con tinuance from Term to Term is 
not any bzeach; And by Doderidge arid Houghton Juſtices, if 
one be obliged that he Call not continue ſuch a ſuit, if he con⸗ 
tinue it by Attozney, it is a bꝛeach of the Obligation; But if 
the Attoꝛney enter the Continuance without his pzivity, it is 


no beach, 


Egertons Caſe, 


Exe upon a Judgment in the Common Bench in a Writ (13) 
of Covenant, where two Errors were d, Firſt, fo2 
that a Fine being levied by Jndenture, declared. the uſe to be 

to the wife of I. S. And the Court of. r 

ed it to be an Eſtate foz life, whereas it is not ſo expreſſed; 

And as to that point the Judgment was affirmed; Foz Dode- 

ridge ſaid, al h the Fine be but as a grant, yet an Eſtate 
kor life may paſs. Vid. Cok. 1 fol. 106. Shelleys Caſe. Another 
Erroꝛ Aſſigned was, that the Covenant was fo the Tene- 
ment called Broceknouſe in parochia de D. in tenura Willielmi Frit- 
ton, and ſo the firſt Declaration was; but the ſecond Declara⸗ 
tion is of the Tenement called Broceknoule in parochia de D. &c. 
But Juſtice Doderidge ſaid, that in regard there is ſuch pꝛe⸗ 
cile certainty befoze, it is no materiall variance; and pꝛincipal⸗ | 
ly foꝛ that the ſecond Declaration is but a recitall of the firſt, a dd. 
and refers it ſelf thereto ; Foz it begins, alias prout patet per re- 
cordum, &c. Uhereto the Court agred; aud the firlt Judg- 
ment was affirmed, 
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Willis verſus Neilder. 


Reſpaſs: Foz that he tk and carried away 
apud D. th load of wheat, being ſevered 
koꝛ Tythes, contra pacem, &c. omitting tie 
woꝛds, vi & armis: After verdict foz tie 
Plaintiff, upon Not guilty pleaded, it was 
moved in arreſt of Judgment, that the Bill 
3 cqhould therefoze abate; fo it is the eſlential 

| part of the Declaration, which induceth to 
have a Fine fo the king; Ind it is not aided by the Statutes of 
Feofayls : And of that opinion was the whole Court; Uhere- 
koꝛe Judgment was given foz the Defendant. And a Pꝛeſident 
was chewn, Hill. 13 Jac, betwixt Welſted and Taylor, where 
Judgment was reverſed fo2 taking a bag of money, becaule vi 
& armis was omitted, being aſſigned fo2 Erroꝛ. 


Smithſon verſus Cage. 


; queſtion was moved; There being a Copy-hold Meſſuage 
called Symonds, whereo divers Copy-hold Lands were apper- 
taining ; The ſatd Meſſuage called Symonds, cum pertinentiis, 
being ſurrendzed to the Loꝛd, and all his right therein, whether 
by that ſurrender the Copy-hold Land ſhall paſs, oz onely the 
ſaid houſe, with the Curtilaps thereto appertaining : Ind Yel- 
verton the Kings Attoꝛney, and Walter, moved, that in caſe of a 
Copy-hold, the entire Land (ould paſs: But all the Court held, 
that it is all one in caſe of a Copy-hold and Free-hold ; And that 
nothing Gould paſs but the houſe, with the oꝛchards, yards,and 
au Fado by theſe woꝛds cum pertinentiis, A ſecond queſtion 
was moved, if Baron and Feme Copy⸗ holder, in right of his 
Feme ſurrender out of Court into the hands of the Steward ; 
and che was examined by him, it not being pꝛoved that he was 
Steward by Patent, noꝛ any ſpecial Cuſtem to warrant it; = 


Ege firmæ: Upon evidence to the Jury at the Bar, a 
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ther it was good oꝛ not; And they all reſolved that it was: Ind 
Montague ſaid, that he had known it to be ſo adjudged. 


Spicer verſus Spicer, 


Jectione firm: : Tpon a ſpecial Uerdict,the Caſe was; That (3) 
one Spicer was ſeiſed of Land in fe, holden in Socage, 
and deviſable in Gareltzind, and deviſed it to his Feme foz her 
life, paying 3 l. per annum to Thomas his ſon during his life; 
And that (he ſhould take but two load of wood foꝛ Fire-bote ; And 
if che died befoze the ſaid Thomas, then he deviſed all his Land 
to Richard his ſon, paying to the ſaid Thomas 3 1, per annum, and 
paying to ſuch one of his ſiſters 205. and to another ſilter 20 s. 
The Feme dies, Richard enters; The queſtion was, what Eſtate 
Richard had by this Deviſe: And it was adjudged, that he had 
a fe; Foz when ie deviſed it to his Fe for life expꝛeſly, ac. and 
to Richard generally, without limiting the Eſtate, and appointed 
. himto pay to Thomas 3 1. per annum During hts life, that carries 
in it an intendment that he ſhould have fe (eſpecially when his 0 
father dies) by his Mill; That his ſon Richard hall pay two aul 4 | 
other ſummes in grols, and none of them to be out of the profits, eff. 9 597 
it is by intendment, and by implication a fee ; Wherefoze upon - 9: 6: 
the fixkargument it was adjudged fo2 the Defendant ; Foz they 
ſaid, (Hat theſe things which have been ſo often adjudged, ought 
to reſt in peace. Vid. 4 Ed. 6. Tit. Eſtates 78. 29 H. 8. Br. Teſtam. 
18, Dy. 371. Wellock and Hamonds Caſe, 32 & 33 Eliz. cited in 
Boraſtons Caſe, Co. 3.20,21, and Colliers Caſe, Co. 6. 16. 


Palfreys Caſe, 


——  —_ 


Ne Palfrey was endicted, that he was communis Barrecta- 

tor litium, & diſcordiarum inter vicinos ſeminator, & pacis 
Regis perturbator, in magnum contemprum Domini Regis, & malum 
exemplum aliorum delinquentium, omitting theſe woꝛds, contra 
pacem Domini Regis, vel contra formam Statuti: And ercepticn 
was taken fo2 theſe cauſes, and foꝛ that he did not alledge in 
what point of ſpecial matters he was a common Barratoꝛ, 02 
where he was communis pugnator, 02 communis pacis perturbator : 
But this exception was not allowed ; Foz the Endictment was 
god without alledging ſpecial matter : But foz the omiſſion of 
contra pacem, &c. it was held to be inſufficient, fo2 it is an eſlen⸗ 
tial part of the Endictment ; Ind therefoze it was reverled, 


Fitz-Hughs Caſe. 


Fla nen being endicted; traverſeth the Endictment ; And it 5) 
2 was found againft him, and exception taken, becauſe upon 


the Porſe of the WMrit of Diſtringas, it was retozned, ——_ 
| Itius 
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Ae, iſtius brevis, &c. no2 the Dheriffs name: But it was held to be 


ns: A 


(6) 


Efbe 


6 HE: > bk 
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(7) 


peſt 551 


(3) 


$-02* 236: 


god enough, oz it it were not, it ould be amended ; Foz the 
Ven. tac. being god, and there being the ſame Jurozs who were 
retozned upon the Ven. fac. it was his own fault ; Foz he who 
traverſeth ought always to bzing the Kecozd, and lo to the 
retoꝛn ot Writs; Wherefoze it was held, that it chould be amen⸗ 
ded ; But if the Ven. fac. had been Album breve, without a reto2n, 


it had been otherwiſe, koꝛ that cannot be amended : Uheretoze 


rule was given accozdingly; that it Gould be amended. 


Booth verſas ——— 


Cire fac. to have execution of a Judgment koꝛ damages reco- 
vered in an Action of Trover and converſion againſt an Execu- 
toꝛ, who pleaded Nunques Executor, and Jfſue thereupon ; The 
Ven fac. was, Ag triandum exitum inter partes prædict. in placito de- 
biti : And a trial was thereupon, and this matter was aſſigned 
in arreſt of Judgment, and held god by all the Court; And a 
Ven. fac. de novo was awarded, 


Patricks Caſe. 


O Ne Patrick being out⸗la wed upon a Quo Warranto ht 
againſt him foz keeping of an Inne, bzought a W Er- 
ror to reverſe the Dutlawzy ; And the Erroz aſſigned, was, be⸗ 
cauſe he was out-lawed per judicium coronatorum, and he doth 
not ew the name of any of the Coꝛoners: And foz this cauſe 
it was reverſed, 


Smith verſus Bowyer. 


Rror of a Judgment in the Kings Bench, where Debt was 
bꝛought by an Executoꝛ, foz arrearages of Rent foz ſeven 
years, reſerved upon a Leaſe foꝛ years, and the Demiſe was in 
London of Lands in Norfolk: The Defendant as to two years 
arrearages pleaded Non detiner ; And thereupon Iſſue was joy- 
ned: As to the relidue, he pleaded, that the Teſtatoz entred into 
parcel of the Land demiſed ; And thereupon Illue was alſo joy⸗ 
ned. The firſt Jſſue was tried in Trinity Term in London; and 
the ſecond Flue at Norfolk Aſſiſes afterwards : But no conti- 
nuance was made by Curia adviſare vult, from the day of the re- 
ton of the Diſtringas in London, to the dayof the retozn of the 
Diſtringas in Norfolk; neither any entry of the Judgment reſpi- 
ted quouſque. The ſecond Jfſue was tried as of right it ought to 
be in this Cale: And the want of this continuance was aſſigned 
foz Error, and that it was not helped by any of the Statutes of 
Feofayls : But all the Juſtices and Barons held, that it is aided 
by the ſaid Dtatute, as well after Uerdict as before, 1 
elk 


— . 
* 
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well where there be two Uerdicts, as where there is but one. 
Vid. Paſch. 10 Jac. rot. 104. Debt was bought in the kings 
Bench, upon four obligations to pay money; them of them were 
tried in London in Trinity Term, the fourth was tried at Lear 
Aſſiſe after, and there was not any continuance from Trinity 
Term unto Lent Aſſiſe, which was much inſiſted upon; And vet 
Judgment was given fo2 the Plaintitk. 


Parker verſus Sir John Curſon and Dame Magdalen his wife; 
Intrat,plac,Coron. Hill, 16 Jac, rot. 433, 


] Nformation fox the — and himſelf : Fo2 that the ſaid Feme 

being above the age of (irten years from 10 Septemb. 15 Jac, 
unto 9 Septemb, 16 fac. did nat repair to any Church; Mhere⸗ 
foze fo2 eleven monethys he demanded 220], WMhereupon che 
Defendants appeared, and the Keco2d was entred, Ec predict, 
Johannes Carton & Magdalena veniunt, & prædicta Magdalena di- 
cit, quod ipſa non eſt inde culpabilis, & de hoc ponit ſe ſuper patri- 
am, & Attornatus Domini Regis ſimiliter: TUhich being tried at 
the Bar this Term, it was pꝛoved that the was ſuch toꝛ a great 
part of the time, and ſo to have ercuſed her: Pet fozaſmuch as 
it was alledged that che was a Recuſant both befoze and af- 
ter, it was ſaid by the Court, that it ſhall not excuſe her; Fo2 
it all be intended, that che obllinately fozboze during that 
time, c. UWherefoze che was found guilty foꝛ all the time. And 
it was afterward moved in arreſt of Judgment, that an Infor- 
mation lies not againlt Baron and Feme fo2 the Recuſancy of 
the Feme , to recover 20 l. the moneth ; Foz the Statute of 
7 Jac. cap. 6. appoints, That if a Feme-covert be convicted, che 
Gall be committed to pꝛiſon; and if the husband redem her 
out of pꝛiſon, he (hall pay 101. per menſem: So that Statute 
being Lex poſterior , Doth abzogate the fozmer Law in this 
point, that the husband chall not be charged with the Kecu⸗ 
ſancy of his wife, but onely at 10 l. the moneth; and not with 
this, but to redwM her out of pꝛiſon: Sed non allocatur ; Foz 
this Dtatute doth not alter any of the fozmer Laws, but pꝛe⸗ 
ſcribes, That a Feme-covert Recuſant being eonvicted, if the 
after the moneths do not confom her ſelf, che Call be com- 
mitted to pꝛiſon, unleſs the husband will pay 101. foz every 
moneth that che (hall be ont of pꝛiſon, and not confozmed, De- 
condly, That this Information is not god, becaule the offence 
is alledged to be from the tenthof September, 15 Jac. unto the 
ninth of September, 16 Jac. which is thirtan moneths complete, 
ercept one day: Then being thirteen moneths, and he deman⸗ 
ding but foz eleven moneths, and it appears not fo2 which of 
the ſaid moneths the penalty is demanded, the demand is un⸗ 
certain: As if one ſhould demand 201. upon a Bond of 40 l. 


and doth not acknowledge aan fo2 the reſidue, it is 5 ; 
VP - 
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Sed non allocatur; Foz although he Doth not demand ſo much 
as he might, yit it is well — and foz the Defendants 
advantage, and the recovery (hall be intended fo2 tte eleven 
moneths, when che was firſt abſent ; Ind the addition of moze 
time is not material: And it was ſaid at the Bar, that ſo it had 
been befoze adjudged betwixt Smith and Wetherheard, in an 
Information fo2 uſing a Trade, not being Appꝛentice, cc. Thirdly, 
It was objeqed , that here was not any Jſſue joyned ; Foz 
it is onely the plea of a Fœme . covert, and tye Bro» Doth not 
joyn with her therein, and a plea by a Feme- covert is void: 
And the Court doubted thereof at firlt; But it was after- 
wards moved, that the Docket was „ Quod Johannes Curſon 
Mile, & Magdalena uxor ejus, &c. placitant non culp. And it 
was thereto ſaid, that that was the warrant foꝛ the Noll, and 
onely is but the mil⸗ entry of the Clerk, and ought to be a- 
mended , and the husbands name inſerted ; But it was there⸗ 
unto anſwered, that it could not be done, the Kecozd being 
of another Term, and the Jſſue joyned , being onely the 
Jiue of the Feme; The Verdict paſſed upon that Jfſue 
cannot now be amended ; Foz it was ſaid, that the Doc⸗ 
ket⸗roll is but fo2 remembzance to the Clerk, and to in- 
ſtruct the Maſter of the Office of the buſineſs in Court, and 
as a Kalender thereto ; But when the Roll is made up, and 
of another Term, it cannot be guided by the Docket :; Sed non 
allocatur z Foz it being manifeit to the Court, that they both 
appeared, and the Docket is, that they both pleaded, it is a 
ſufficient guide to the Clerk to d2aw the Plea in both their 
names: And when he omits the Barons, it is but the mil⸗ 
puſion of the Clerk, which hall be amended ; And it was 
adjudged that it Gould be amended, and Judgment fo2 the 
Platntiff. Vide 2 R. 3.17. 4 Elizab. Dy. 211. But note, if the 
Baron And Feme plead , Quod ipſi non ſunt inde culpabiles, and 
it is found, fc. this finding is ill, and cannot be amended; 
Fo2 it would alter the Jue if it ould be amended, 


Sparham verſus Pye, 


Ction fo2 theſe woꝛds; Sparham did ſteal a Mare, or elſe God- 
A win is forſworn: After Uerdict, upon Not guilty pleaded, it 
was moved in arrelt of Judgment, that theſe woꝛds be not 
actionable ; Foz there is not any Direct affirmance oꝛ charge in 
them: But Richardſon foꝛ the Plaintiff moved foz Judgment; 
Foꝛ it is ſhewn in the Declaration with an averment, that God- 
win never {woze any ſuch matter, and then it is a ſpech of his 
own imagination; As if he ſhould ſay, I. S. is a thief, if I. N. his 
repozt be true, with an averment, that he never made any ſuch 
repoꝛt: It hath been adjudged that the Action is — 


* 
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But all the Court here held, That an Action lies not; Foꝛ it is 

not a direct ſlander of him, and none hath cauſe upon theſe + 
woꝛds to dꝛaw his like oꝛ his name in queſtion, and then it can 

not be a loſs unto him: Mheretoze without argument it 

was adjudged fox the Defendant. | 


Garrard vcrſus Regem. 


E Ror toreverſe an Outlawꝛy in a Quo warranto; The firſt Er= (11) 
roꝛ aſſigned, becauſe he had not any addition in the Exigent: a 
Sed non allocatur; Foz neither in Infoꝛmations, noꝛ inreturn of 2 578: 
relcous , is it the courſe to have additions. Another. Er- 

ro2 was alligned, becanſe the Exigent is returned, Ideò utle- 

gatus eſt; And he doth not name any Coꝛoners; Sed non allocacur; 1:20 
Foz this Outlawꝛy being in London, where there is not any Co- ; 260: 
roner , but the Maioꝛ fo2 the time is perpetual Cozoner ; And aue 

the courle is not to return there per Judicium Coronatorum , but 

generally, Ideo utlegatus eſt, 21 H. 7. 23. Dyer 317. 


Oliver and his wife verſus Stephens. 


A Ction fo2 woꝛds to the Feme, Thou art a Witch; After Uer- (12) 
dict fo2 the Plaintiff, It was moved in Arreſt of Judgment, 

That an Action lies not toz theſe woꝛds; Foz it cannot be 

known, and ik it could, it is not chewn that any fact was 

commited by her: And of that opinion were all the Jndges ( ab- 4 3997 
lente Montague; But being afterward moved, when he was in 7”. ..-.: 
Court, he held, that the Action well lay; Foz by the Statute 

of primo Jacobi, every Uitchcraft is puniſhable by Pillozy , oz 

as Felony : Uherefoze the general woꝛds will well maintain 

the Action; Uherefoze the Court would adviſe thereof until a⸗ 

nother Term, 


Hawkes werſus Auge, 


Ction fo2 theſe woꝛds, Thou art a Witch, and by thy means (13) 

I have loſt my Mare. It was moved in Arteſt of Judgment, 54. 
That theſe wozds be not Actionable ; Foz the firſt words are . 
too general, That by her Witchcraft his Mare was loſt: Ind of ante: 399 
that opinion was all the Court, (abſente Montague) and gave 44S :.5 6: 
rule that Judgment ſhould be entred foꝛ the Defendant, 


Pendavis verſus Kenſham, Hil, 16. Jac. Rot,742. 


DE»: upon an Obligation: The Defendant pleads, That the (14) 
"Plaintiff inthe Kings Court at Penwarth,bzought Debt upon 
this Obligation againſt one — — » who was obliged with 
him in the ſaid Bond jointly and 8 2 » and recovered, — — 
PP 2 
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aud Ag . 


had him in Execution; And that the Gaoler voluntarily ſuffer- 
ed him to go at large: And upon this plea, it was demurred, 
Firft,berauſe he doth not chew, that the ſaid Court being a pꝛivat 
Court, had power to hold plea ; TUhich he ought to chew 
to the Court here, otherwiſe the Court cannot take conuſance 


o S their Juriſdiction , and otherwiſe the Judgment is void, 


auld: 330 


& coram non judice : And of that opinion was the whole 
Court. Secondly, That this plea was not god in ſubſtance ; 
Fo? the eſcape of the paſoner (although it be by the voluntary 
permiſſion of the Gaoler) is not any diſcharge of the Debt, and 
by conſequence the Action lies againſt the other, Coke 5. fol. 86. 
Blumfields Caſe, And ſo it is held, where two be in Execution, 
and the one eſcapes; this is no cauſe of Audita querela: And 
of that opinion was the whole Court. Ind therefoze being no 
plea fo2 both theſe reaſons, it was adjudged foz the Plaintiff, 


Warners Caſe. 


VI Arer one of the Churchwardens of All-Hallows in Lon- 

don, p2ayed a Pꝛohibition; Foz that, whereas by the 
tuſtome of the ſaidPariſh, the Pariſhioners uſed every ycar to 
elect one of the Pariſh, who had bozn the office of Scavenger, 
Sideſman, oz Conſtable,to be Churchwardens; And that every 
year one who ſo had been elected Churchwarden, was to con- 
tinue a year longer, i to be the Upper-Churchwarden, and ano- 
ther was to be choſen to him whois called the Under-Church- 
warden;That ſuch a choice being made in thatÞPariſh of the ſaid 
Warner to be Churchwarden: The Parſon withſtanding that e- 
lection, nominated one Carter to be Churchwarden, and pꝛocured 
him to be ſwo2n in the Eccleſiaſtical Court, and denxed the laid 
Warner to be Churchwarden accoꝛding to the election of the Pa- 
riſhioners; and this by colour of the late Canons, Thac che 
Parſon ſhould have the election of one of the Churchwardens : 
And this being againſt the cultome, a Pꝛohibition was p2ayed, 
and a pꝛeſident ſhevn in the Common Bench, Paſch, 5 Jac. foz 
the Pariſhioners of Walbrook in London, where ſuch a Pꝛohi⸗ 


.Er bition was granted; Fo2 it being a ſpecial cuſtome, the Canons 


poft: = 


( 16) | ofa Judgment 


cannot alter it, eſpecially in London, where the Parſon and 
Churchwardens are a Cozpozation , to! purchaſe and de⸗ 
mile their Lands; Ind if every Parſon might have election of 
one Churchwarden without the allent of the Pariſhioners, they 
might be much pꝛejudiced, c. 


Parkhurſt verſus Powel. 


in the Common Bench, in an Action up⸗ 

on the Caſe foz himſelf and the King; Foz that whereas 

he had a Capias utlagatum after Judgment againſt I. S. _ — 
iver 
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livered it to the Dheriff al Deoby to execute, who ſeeing 1. S. 

and being required to execute it, did not execute the ſame, but 
ſuffered him to go at large, ſo as he Wiſe himlelf to places ne 
unknown: And afterward the ſaid Dherilt returned a Non eſt poft +61! 
inventus here to Weſtminſter, in deteit of the King, and p2eju- | « | 
dice to the party of his laid debt: The Defendant pleaded Not 

Guilty, which was found againlt him, and Judgment accoz- 

dingly ; Foz which he bangs Error, Firit, becauſe the action is 

bzought by the King and himlelf , where it ought not to be lg 

bzought ; Sed non allocatur; Foz it is the Kings UWrit,and the 

King is to have the benefit thereof,as well as che party; Where= ,,46: 361: 
foze the Action here is well fo2 the King and party, and he ſhall 

be fined thereupon, Secondly, foz that the trial was de vicine- 

to de Weſtmonaſt. where the offence is alledged to be at D. in 

Comit. Denbigh , and from the (aid place the Venue ought to 5 
have been: Sed non allocatur; Foz the falſe return was here at 4 
VVeſtminſter, which is the cauſe of the Action; Uherefoze the d 2-29 
Judgment was alkirmed. 


Geffrey Booth verſus Potter. 


EIcuone firm of the Leaſe of Henry Fowler , of the Rectczy (15) | 
of Much. hampton, in the County of Glouceſter z Ind that the A: 31: Et 6: 

Leſſo2 was pzeſented by the Loꝛd Windſor upon the Depzivation 

of Anthony Lapthorn befoze the High Commiſſioners ; -Upon 

Not guilty pleaded, the Defendant claimed under the ſaid An- 

thony; Upon Evidence it appeared that the Advowſon was 

the Inheritance of the Lozd Windſor, who granted che next a= +. 

voidance thereof to Doctoꝛ Gooch: And attex the Church be- 

ing void, one Richard Fowler, father of the ſaid Henry Fowler, 

dealt with the ſaid Doctoz Gooch , the Church being void, to 

permit the Lozd V Vindfor to pꝛeſent the ſaid Henry Fowler to 

the laid Church; And foz that cauſe gave unto him 2001, and 

. thereupon pꝛocured the Lozd V Vindſor to pꝛeſent the ſaid Henry 

Fowler, who (as it was alledged) knew not of this agrament; 

and he thereupon was admitted, inſtituted, and inducted, . And 

this matter being diſcloſed in the Court of Wards „ Jt was 

reſolved and decreed in the ſaid Court by the advice of the 537. 

Chief Juſtices, and the chief Baron, that he was preſented by! /** 296 

Simon, and that by the Statute of 31 Eliz. it belonged to 4«4*: 

the King to pꝛelent, without depꝛivation oz removing of the Jn- 

cumbent by Quare impedit, UWhereupon the King pzeſented the 

laid Anthony Lapthorn, who was admitted, inſtituted, and in⸗ 

ducted , and continued there fo2 thx years ; and afterwards 

the laid Richard Fowler the father ſued him befoze the High 

Commiſſioners foz miſdemeanozs , and p2ocured him to be de- 

pꝛived; And ten days befoze the depzivation, pzocured a grant 

of the next Aboidance to I. S, And after the W 
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ten days pꝛotured the ſaid I. S. to pꝛeſent the [aid Henry Fowler, 
who was again admitted, inſtituted, and inducted , and made 
this Leaſe to try the title. Ind it was hereupon moved upon the 
Statute , That the Pzeſentation of Henry Fowler is meerly 
void, and he is a perſon diſabled by the expzeſs wozds of the 
Statute ever to accept of that Benefice, and his admiſſton and 


inttitution thereunto is meerly void; And everyone who is in 
* .. poſſeſſion hath god title againſt him and his Leſſee , ſo as the 


Plaintiff cannot maintain this Action. And of that opinion 
was all the Court, and delivered the Law to be clearly ſo to 
the Jury: Mhereupon the Plaintiff was non⸗ſuited. 


Moor werſus Blackwel. 


r Reſpaſs: Clauſum fregit, & alia enormia ei intulit; Upon Not 
A guilty pleaded, and Damages found to 400 1. in reſpect 
of the abuſe of the Plaintiffs wife ; it was moved in 
Arreſt of Judgment, that upon the return of the Ven. fac. 
there wanted theſe woꝛds , Quilibet jurator. per legios, Do it 
is as if there had not been any. return of this TWrit, But the 
Court held, that it was not as a blank return where no return 
is at all, oꝛ that the name of the Sherift is omitted; But here 
is an inſufficient return, which is aided by the Statute of e. 
fails. And although no pꝛeſident can be Gewn , where ſuch 
returns have been amended , yet they ſaid they would make a 


pꝛeſident thereof ; Foz the emiſſion of the pledges is but mat⸗ 


ter of fozm, and not like to Doctoꝛ Huſleys Caſe , where there 
was want of pledges upon the Oziginal; UWherefoze it was a- 
warded to be amended, Another exception was taken, that a 
uroꝛ was named Franciſcus in the Ven. fac. # upon the Diſtringas 
*rancus, And ſo another perſon ; Sed non allocatur; Foz they be 
both but one name abbzeviated; UWherefoze it was adjudged fo2 


the Paintiff, 
The Biſhop of Ofartes Caſe in Ireland. 


] dgment was given in the Kings Bench in Ireland, and with- 
in two days after the Judgment given, the Defendant delive- 
red to the Chief Juſtice a Mrit ot Error, purchaſed out of the 
Chancery in England, returnable in the Kings Bench in England: 
And whether they might award Execution notwithſtanding, 
was the queſtion, becauſe the Recoꝛd it ſelf remains with them, 
out of which they might award Execution, as they conceived ; 
Foz that is not lent into the Kings Bench to England, but the 
Tranſcript onely: And thereupon they deferred the Execution, 
and pꝛayed the advice of the Juſtices of the Kings Bench in Eng- 
land. And by the opinion of all the Juſtices , the UUrit in 
Judgment of Law is a Superſedeas , although the _— 
e 
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ſelf be not ſent ; Foꝛ i Error be bzought in Parliament upon a 
Judgment in this Court, the Tranſcript is onelyſent , and the 
Reco2d remains in the Kings Bench, and yet the Court is foze- 
cloſed; So ot Error in the Exchequer Chamber, the, Tran- 
ſcript is onely ſent, and yet the Court is foze-cloſed, Pendente 
placito indiſcuſſo. Vide 5 Ed.2. Tit. Error 89. 8 H. 5. 15 Ed. 3. 
Tit. Error 33. And Doderidęè ſaid, that the Recozd it ſelf 1s 
not ſent, becauſe the Sea is betwixt England and Iceland z And 
if the Tranſcript Gould miſcarry, they could again reſozt unto 
the Recozd; But if the Recoꝛd miſcarry, the caſe is loſt: And 
he ſaid, that thoſe of the Kings Senchin England might not a- 
ward Execution; But upon a Judgment given, they thould ſend 
a ſpecial Mandate to the Chief Juſtice of Ireland to do it. And 
they all reſolved that the Urit of Error was a Superſedeas until 
the Error was examined, affirmed, oꝛ reverſed, 


Webb verſus Cook. 


Rohibition was pꝛayed; Foz that Cook ſued Webb in the (19) 0 
Spiritual Court, foz ſaying, That he had a Baſtard : Webb 

the Defendant alledged in the Spiritual Court, that the Þlain- 

tiff was adjudged the reputed father of a Ballard by two Juſti- 

ces of the Peace, accoꝛding to the Stat. Uhereupon he ſpake 

theſe woꝛds: And they of the Spiritual Court accepted his 

confeſſion, but would not allow his jultification z Uherefoze pef+: 65" 

he pꝛayed a Prohibition, which was granted him, 


Jobbins Caſe. 


—— was pꝛayed to the Court of Requeſts; Foz that (20) 
Jobbins Adminiſtratrix ſues in that Court, complaining, 

that the had taken Adminiſtration of her husbands gods, think- 

ing that he was out of debt, unleſs fo2 ſmall ſummes which he 

owed to Labourers, at. And that ſhe had payed thoſe debts, 

and other the like, and ſo adminiſtred the gods. And akter⸗ 
wards Actions of Debt upon ſpecialties were bꝛought againſt 

her; UWhereupon che payed an Injunction, and had it: And 
—.— matter chewn, a Prohibition was granted per to- 

tam Curiamz 
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Betts verſus Trevaman. 


Ction foꝛ theſe woꝛds; UUhereas he was a Scrivener 
A and Fræman of London, that the Defendant ſpake of him 

theſe wozds, Thou art a Rogue, a Coney-cacching Rogue, 
a Cozening Rogue, a Cut-purſe Rogue: After Uerdict fo2 the 
Plaintiff,it was moved in Arreſt of Judgment, that theſe wozds 
were not Actionable ; Foꝛ they do not touch him in his pꝛotel⸗ 
ſion; And the firſt wo2ds, Thou art a Rogue, are but woꝛds of 
ſpleen, and no caule of Action; Ind the woꝛds after relie upon 
the wozd Rogue , and are but additions and adjectives to the 
wozd; Uyherefoze the Action lies not, and it was adjudged 
fo2 the Defendant, 


Gainford verſus Tuke, 


Ction fo2 theſe wozds , Thou waſt in Launceſton Gaol for 

Coining; The Plaintiff replies, It I was there, I anſwered 
it well enough; yea, ſatd the Defendant, you were burnt in the 
hand for it : Wpon Not guilty pleaded, and Uerdict fo2 the Plain- 
tiff, it was moved in Arreſt of Judgment, that theſe woꝛds be 
not Actionable; Foz to ſay, that one was in Gaol foz Coin- 
ing, no Action lies; Foꝛ it is no alfirmaticn that he did Coin; 
And he doth not ſay,fo2 falſe Coining: And the ſubſequent woꝛds, 
That he was burned in the hand, Chew, That it cannot be foꝛ falſe 
Coining, and they be but idle yozds : But the Court reſolved 
to the contrary, That theſe te malicious wozds , and chew his 
intent to accuſe him fo2 being impꝛiloned foꝛ Coining ; And the 
ſubſcquent woꝛds exaggravate, and diminiſh not the fozmer ; 
UWerefoze it was adjudzed that the Action well lay, 


John Ford verſus Julian Ford. 


Rror to reverſe a Judgement in Treſpaſs in the Common 
Bench; The Error aſſigned was, becauſe in the firſt Decla⸗ 
ration there wanted theſe wozds, vi & armis: But the ſecond 
Declaration which was after imparlance, whereupon the Jſſue 
was jorned, and the Uerdict given. was god and perfect : And it 
was moved by Bridgman, that the firſt was god enough; Fo2 the 


Urit is recited therein wherein is vi & armis: And the —_ 
eo 
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yereof in the Declaration is the default of the Clerkonely, and 
there:oze it hall be amended. But the ſecond Declaration be- 
uig god, the Uerdict and Judgment thereupon are god, and not 


reverſavle : Sed non alocatur; For the omiſſion of vi & armis, aut#:443: $6 


is matter of ſubltance, which can never be amended; And the 
firſt Declaration being ill, which is the foundation, the ſecond 
is but the recital thereof ; And if the firſt be not god, the ſecond 
will not help it; And therefoze Houghton cited a fozmer Judg⸗ 
ment, viz. the Caſe of the Biſhop of Rocheſter, in Waſte, where 
the firſt Declaration was not god, although the ſecond were 
good, aud Judgment thereupon, yet it was reverſed, And 37 El. 
Rot, 350. Sheen and Bridges Caſe ; Uhere an action of Battery 
was bꝛought, and the Declaration was, Quod cum the Defen- 
dant did allault and beat him without any aſtirmance of vi & ar- 
mis) And the ſecond Declaration was god, that the Defendant 
Inſultũ fecit, &c. Pet fo2 this defect in the firſt Declaration, the 
Judgment was reverſed: And ſo in 31 El.betwirt Winch & War- 
ner, Debt upon an Obligation, and declares upon an Obligati- 
on made primo Mau; And the ſecond Declaration was upon an 
Obligation made ſecundo Maii, and the Obligation was chewn, 
c. And upon Non eſt factum found foꝛ the Plaintiff, it was ad- 
judged to be erroneous, becauſe the firſt Declaration was not 
good, ſo here: And of that apinion was the whole Court; Wherez 
koꝛe the Judgment was reverſed, 


Bultivant verſus Holman, 


Rror of a Judgment in the Common Bench in a Writ of Co- 

venant : The Erro2 aſſigned, That the Declaration was not 
god; Fo2 it was upon an Indenture, which recites, Quod cum per 
Indenturam Teſtatum exiſtit, That the ſaid Bultivant infeoſted 
the Plaintiff of ſuch Land, and therein Covenanted to diſcharge 
and ſave him harmleſs from all fozmer Powers o2 Jncum- 
bzances ; And ſhews, that one Furſſe was ſeiſed in fee of that 
Land, betoze that Bultivant had any thing to dotherein , and in⸗ 
feoffed Bultivant, who infeoffed Holman the Plaintiff : And that 
the voife of Furſſe had bzought a UUrit of Dower againlt him, 
and had recovered; and ſo he had not perkoꝛmed the Covenant. 
Mhereupon the Defendant demurred in the Common Bench, a 
there adjudged koꝛ the Plaintiſt: And now aſſigned foz Erroꝛ, 
that itis not alledged by matter in fact that he inkeoſted him. and 
that he was ſeiſed in fee by vertue thereof; But only Quod teſtatũ 
exiſtit, which is onely by way of recital, and theretoꝛe not god: 
And in p2ot thereot he relyed upon 21 Ed.4.49. and Dy. 139. But 


all the Court reſolved to the contrary z And that the difference +.,:: 195 
ae 393 


is, where it is by way of Declaration, and where it is by way of 
bar 02 replication ; Foꝛ in the Declaration, Teſtatum exiſtit is 
lutkicient to induce the Action, and to aſſign the bzeach ; And the 
Judgment was affirmed. 335 Miller 


anks : 499: 
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Miller verſus Regem. 


G) E Rror of a Judgment given in an Jnkfozmation in the Court 
| of Guildhall befoze the Waioz of London: A queſtion was 
Gase made, Whether it might be refozmed here, 02 it ought to be by a 
= ſpecial Commiſſion in London, acco2ding to their Charter: But 
it was chewn, That this being matter concerning the Crown, a 
Certiorari WAS thereupon awarded to remove the Recozd ; which 
being removed, a Writ of Error was brought, Coram vobis reſi- 
det; And ſo be divers Pꝛelidents: Ind the Erroꝛs aſſigned were, 
Firlt, becauſe the Jnfozmation was bꝛought in London, upon the 
Statute of 5 Eliz. foꝛ ererciſing a Trade, whereto he was not 
bound Appꝛentice, and therefoze demanded 40 s. foz every month; 
And thts being a Penal Law, ought not to be ſued but in the 
Kings Courts at Weſtminſter, where the Kings Attozney is to 
acknowledge oꝛ deny; as Co. lib. 6. fol. 19. And therefoze is not 
ſuable there; And foꝛ that cauſe it was erroneous. Decondly, 
becauſe the Judgment was, Quod eſſet in miſericordia, where it 
— be, Quod capiatur; Uherefoze the Judgment was rever⸗ 
ed. 


Hyde verſus Scyſſor. Paſc. 17 Iac. Rot. 157. 


TReſpaſs; Foz that the Defendant, 21 Mai 6 Tac, made an al- 


ſault upon Elizabeth the Plaintiſts wife, Et illam verberavit, 

& male tractavit, Nec- non the ſaid Elizabeth, ſimul cum one Gown, 
one Petticoat, &c. ot the gods of the Plaintiff, ſimul cum the ſaid 
Elizabeth, apud D. tunc & ib. cepit, abduxit, & abcariavit, Nec non e- 
andem Elizabetham per 5 annos ab eodem le Plaintiff detinuit & cu- 
ſtodrvit,per quod le Plarntiff ſolamen & conſortiũ, nec non conſilium 
& auxilium in rebus domeſticis quæ idem le Plaintrff habere debuiſſet 
& potuiſſet cum uxore ſua per totum tempus prædict. perdidit & ami- 
ſit, & alia enormia, &c. The Defendant pleaded Not guilty , and 
found againlt him, and Damages found to 300 1, and Judge⸗ 
ment found foz the Plaintiff, and now Erroz thercof bꝛought in 
the Exchequer Chamber: The firſt Erroꝛ aſſigned,was, becauſe 
the Action was by the Bæron ſolely, fo2 the battery of his Feme, 
+ which ought not to be; Foz the 7-7 and Damages are pꝛoperly 
done to the Feme; And therefoze the Baron ſole without the Fewe 
could not maintain this Action ; And then the Damages being 
entirely given, the Judgment is erroneous. Vid. 9 Ed. 4. 52. 
46 Ed.3.3. 22 Afl. Pl. 16. ante fol. But all the Juſtices and Ba- 
rons held, That true it is, the Baron fo the battery of his 
Feme, dught to joyn his Feme with him in the Action, if this had 
been bꝛought fo2 that cauſe ; But here the Action is not bꝛought 
ko the battery ol his Feme, but foz the loſs and damage of the 34- 
ron, (02 want of her company and aid : And all is concluded with 
the per quod, &c. which extends to all that was befoze;As ns 
n 
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an Action is bzought by the Maſter fo the battery of his ſervant, 
per quod ſervitium amiſit, &c. A ſetond Erroꝛ aſſigned, was, be⸗ 
cauſe it ig cepir & abduxir, where it ought to have ben rapuit; Foz 
ſo is the Regiſter fo2 UUrits b2ought in ſuch caſe ; Sed non allo- 
caturz F02 it may be both ways: Wheretoze the Judgment was 


affirmed, | 
Godfrey verſus Dixon. 


— ——ů—ů— 


8 Godfrey, an Alien of Spain, had Iſſue Daniel, boꝛn in (7) 
Flanders, in Leigeancia Regis Hiſpaniæ; The father and ſon | 
came into England in 4 Eliz. The father is made a Denizen, and 

after hath Jiſue Cornelius his younger ſon, voꝛn here in England 

in 40 Eliz. The father Dies, Et Anno 3 Jac. Daniel ts naturaltzed 

by Parliament, and after purchaſeth Copy-hold Land, and dies 

without Jfſue;And whether Cornelius the younger fon ſhould in⸗ 

herit this Copy-hold, was the queſtion:The woꝛds of the Natu- 

ralization are theſe, That Daniel ſhall be enabled to purchaſe, inhe- 

rit, have and enjoy,and demand as heir to any Anceſtor lineal or colla- 

teralʒ And that he ſhall be adjudged a natural Subject of the Kingdom 

of England, in every reſpect, condition and degree, to all intents, con- 
ſtructions, and purpoſes, The Doubt onely grew upon theſe wo2ds; 

becauſe it is enacted, that he hall be heir to his Anceſtoꝛ lineal oꝛ 

collateral : But it is not ſaid, that they ſhall be heirs unto him. 

Indit was objected that at the time of the fathers death , the el⸗ 

deſt ſon had no inheritable blood in him, and in defect thereof, the 

young eſt ſon might not be heir unto him. But it was thereto an⸗ . 9: a: 
ſwered, that true it is, there was a diſabllity,but not in þ blond, 

viz. his blood was not the caule of his diſability, but the place of 

his birth; Foz the Lam reſpeas not the blood, where there is not 

any allegiance ; But here is not any coꝛruption ot᷑ : blood, oꝛ any 

half-biod ; But it is, as if the eldeſt bꝛother had gone out of the 

way, 22 H. 6. Doct. & Student, if an Alien hath a ſon Alien, and 
afterward the father is made a Denizen,# hath another ſon, here 

the ſecond ſon Gall inherit, although the eldeſt ſon be alive: In te Sa 
this caſe allo, there needs not any blood from the father,becauſe the 

Land came not from the father : And to that purpoſe Holbies 

Caſe 41 Eliz. was cited; A father hath iſſue a ſon and daughter|; ,_ 2 9: a: 
the father is attainted and executed, the ſon purchaſeth Lands; 9 
and dies without illue; a diudged that the daughter chall inherit. 

And when it is laid, that he (hall be adjudged as a natural bozn 

Dubject , the conſequent is, that he Call have heirs to inherit 

him, both lineal and collateral; Relativorum cognito uno,cognoſci- 

tur & alterum: And it was without argument adjudged foꝛ the 

Plaintiff, viz. That the younger ſon {ſhould inherit: And the C29. a- 
Chief Juſtice ſaid, that naturalization is always by Parlia⸗ 

ment, and perpetual ; Fo2 if one be naturalized fo2 a day, it is 

god foꝛ ever: Dentzation is by Patent, and may be pro tem- 

pore, AS f02 years; like, ar; 
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to-11-90: 6: 


Warrens Cale, 


F Arren being one of the Council of Corentrey, hs remo- 

ved, and obtained a Urit of Reſticucion ; And thereup⸗ 
on the Coꝛpoꝛation retozned, that they had a cuſtom to elec any 
to be of the Common Council, and to remove him ad libitum; 
And that Warren was removed, #c. And the Court held, that 
— od And this difference taken, where a man is 
a Fre-mano2 Alderman, xc, they cannot remove him from his 
fredom oz plate, without cauſe ; And in ſuch cale ſuch a cuſtom 
is void, becauſe the party hath a Fre-hold therein; But to be 
of Council, is a thing col to a Cozpoꝛation; And then 
the Council ſurmiſed that he was an Alderman, and removed: 
Uhereupon a new WMrit iſſued to reſtoze him to his Alder⸗ 
manchip. Vid, 26 H. 8.5. ä 


Termino 
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Alſop verſus Bowrrell. 


E — — in — the —— Hert- (1) 
ord: The q Was, upon to ury, w 388 
ther Edmund Andrews dying the 23 of Fa fy yd _— . ReF-356 
and A. his Feme being privatement enſeim, but not delivered un- 
til 5 Jan. 1611. (which was fozty weeks and nine days, and then 
delivered of a daughter named Elizabeth) Call be reputed the 
Father to the ſaid Elizabeth, oz that Che were a baſtard ; Foz it 
was p2oved, that he fell lick upon the 22 day of March, and died 
the day following of the plague : And that Edmund Andrews 
(father of the ſaid Eamund who was dead) in malice to his ſons 


wife, did much abuſe her, and cauſed her to be diſlodged from 


fed 


places where the was harboured, and to lie in the cold ftrets ; 
And that che was ſo uſed foꝛ ſix wers together befoze her tra- 
vail ; And che being bzought into a womans houſe, who commiſe⸗ 
rated her caſe, having warmth and ſuſtenance, was delivered 
preſently within twenty four hours of the ſaid Elizabeth: And 
this being pꝛoved, and this miſuſage, by five women of god cre⸗ 
dit, and two Doctoꝛs of Phyſick, viz, Dir William Baddy and 
Doctoꝛ Mundford, andone Chamberlaine (who was a jan, 
and in nature of a Mid wife) upon their oath, they in 
that the child came in time convenient to be the daughter of the 
party who died; And that the uſual time foꝛ a woman to go 
with child, ws nine moneths and ten days, viz. menſes Solares, 
that is, thirty days to the moneth, and not menſes Lunates, And 
that by reaſon of the want of ſtrength in the woman oꝛ the child, 
02 by reaſon of ill uſuage, che might be a longer time, viz. to the 
end ol ten moneths, 02 moze ; And ſo both ancient and modern 
Authozs and experience pꝛoves: The Court held here, that it 
might well be as the Phyſicians had aſfirmed, that tenmoneths 
may be laid pzoperly to be the time mulieribus pariendo conſtitu- 
rum. Againſt this a Recoꝛd was p2oduced, Trin. 18 Ed. 1. rot. 1 3. 
inthis Court, That becauſe a Feme went eleven moneths after , H 4.5 
the death ot her husband, it was reſolved, that the Jſfue was / 
not legitimate, being boꝛn poſt ultimum tempus mulieribus part- f-: 4 125: 67 
endo conſtirutum. But note, it is not there Chevon, what was 
ultimum tempus mulieribus pariendo conſtitutum. And the Phyſi-. 
cians further affirmed , that a perfect birth may be at ſeven 


moneths, accozding to the ſtrength ok the mother, oꝛ of 2 qu 
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auks: (Ot: 
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wich is commonly occaſioned by intrmities or the body, 02 pal⸗ 
{ions of the mind: And lo the Court delivered to the Jury, that 
the ſaid Elizabeth who was bon foꝛty werks and moze after the 
Death of the ſaid Edmund Andrews, might well be the daughter 
of the ſaid Edmund: Ind in this Cille the marriage betwixt 
them being at Utrick beyond leas, and certified under the Deal 
of the Minister there, and of the ſaid Town, and that they co- 
habited fo2 two years together as man and wife, was a ſuffici- 
ent pzwok that they were married. Vid, 1 H. 6. 3. 21 Ed.3.9. 
41 Ed, 3. 11. What ſhall be ſaid to ve the time mulieribus parien- 
do conſtitutum, [& Dir Thomas Rydleys View of the Civil Law, 
fol.55. where he relates of a widow in Parts, that was delive⸗ 
red of a child the fourteenth moneth aiter her husbands death, 
and yet the Judges awarded the child to be legitimate, The 
ike Judgment was given in the Conſiſtozy at Witenburgh, in 
cale of a woman who was bꝛought to bed in the eleventh month 
arter her husbands death. Vide Cornadi Mauſeri partem ſecun- 
dam de Matrimoniis, cap. 36. fol. 150. Selden de ſucceſſionibus, fol. 
22. Crokes Anatomy, lib. 6. fol. 336. 


Draycot verſus Heaton, Hull. 14 Jac: rot. 771, 


ERror of a Judgment in the Court of Derby, in Debt upon an 

Obligation, where the Defendant pleaded Non eſt factum, and 
found againſt him; The Judgment entred,was, Quod capiatur: 
But the Judgment certified was in this manner, Ideo in miſe- 
ricordia capiatur; andthis was alſigned fo2 Error: And it was 
moved, that theſe woꝛds (in miſericordia Were ſtricken out, and 
{ the line under it chews; And the Judgment onely is Capiatur: 
And to intoꝛm the Court, a Certiorari was awarded, which cer- 
tified, that the woꝛds / in miſericordia, were not itfthe Judgment, 


but a Capiatur onely. And being now moved, the Court would 


nat allow thereof, but ſaid, that a Certior. ſhould not be awarded 
to an inkeriour Court, to certifie that which the Recoꝛd chould 
certifie; Mheretoꝛe not having regard to that Certiorari (becauſe 
the Keco2d certified,had thoſe woꝛds (in miſericordia) in it, and the 
line underneath, is no defacing oꝛ dꝛawing them out, and the Ca- 
piatur was with another hand) it was therefoze reverſed ; And 
after that day, ſuch another Recoꝛd out of Norwich was Sewn; 
where the Plea was in Treſpaſs upon the Caſe, and all the pꝛo⸗ 
teedings were Treſpaſs, becauſe it is not warranted by the 
Plaint, yet (although the Steward was pꝛeſent, and chewed 
his Book of Entry of Plaints, that it was miſpaſion) it might 
not be amended, but was reverſed foꝛ this caule, 


Richard 
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Richard Bourns Caſe; | 


ON Richard Bourn was impaiſoned at Dover by the Loꝛd 
Warden of the Cinque poꝛts, becauſe he tk Anchoꝛ and 
Cable as wꝛeck, in the Liberty of the Rape of Haſting ; wht 
the Loꝛd Marden pꝛetended to be within the Cinque-pozts; and 
to appertain unto him, becaule he hath the juriſdiction of the 
Admiralty there: Ind he being foz twenty the weeks impꝛi⸗ 
ſoned there, an Habeas corpus was granted to remove the body 
cum cauſaʒ And the Loꝛd Warden of the Cinque⸗poꝛts would not 
obey it: Mheretoꝛe now in open Court an Alias habeas corpus 
was pꝛayed, with a penalty, becauſe the Loꝛd Marden pꝛeten⸗ 
ded that this TTirit was not awardable to the Cinque-pozts, noꝛ 
retoꝛnable by him; Fo2 he pꝛetended that the Kings Urit ran 
not there: And a Pꝛelident was cited in this Court, 43 Elizab. 
that one Browley was committed in Bar wick, and a Writ of Hab. 
cotp. being awarded, the Mayo: of Barwick would not obey it, be⸗ 
cauſe it was pꝛelended, that the Kings UUrit ran not there, fo 
that it was part of Scotland, and no part of England; and 
was an erempted Juriſdiction after it was annered to this 
Crown: But ſuch pꝛetences were diſallowed , and an At- 
tachment was awarded againſt the Mayoz, and he was im- 
puſoned and fined foz his contempt. Allo Keeling the Seconda⸗ 
ry in the Crown-office vouched a Pzeſident, 22 Ed. 1. in the 
Exchequer, where Pzoceſs out of the Exchequer fo2 the Kings 
debt was awarded to one or the Cinque-pozts ; and becaule they 
would not retozn the Writ, upon pꝛetente of their pziviledge, 
that the Kings Mrit did not run there, they were fined 1001, 
And 30 H. 6.6. that the Kings Wrlt in particular caſes may 
be granted to the Lozd Uarden of the Cinque-poxts. And 
Montague Chief Juſtice ſaid, that the pꝛiviledge of the Cinque⸗ 
pozts, that the Kings UUrit runs not there, is to be intended 
between party and party; But no ſuch pꝛiviledge can be again 
the King: And this TMrit is a Pꝛerogative⸗wzit, which con- 
cerns the Kings Jullice to be adminiſtred to his Dubjects ; Fo: 
the King ought to have an accompt, why any of his Subjects 
are impꝛiſoned; and it is agreable to all perſons and places; 
and no anſwer can ſatishe it, but to retom the cauſe, with Pa- 
ratum habeo corpus, &c. And this Writ yath been awarded out 
of this Court to Calice, and all other places within the King- 
dom: And to diſpute it, is not to diſpute the Juriſdiction, but 
the Power of the King and his Court, which is not to be diſpu- 
ted; And of this opinion were all the other Juſtices ; And Do- 
deridge ſatd, that he had oftentimes ſen where an Alderman oz 
any other Officer was diſplaced without cauſe , that a TWrit 
of Reſtitution had been awarded hence to the Cinque-pozts z 
And that he remembꝛed the Caſe of one Brierley, where it _ 
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ſo awarded: Uherefoze they all held, that an Habeas corpus, 
with a great penalty, (ould be awarded, retoznable at another 


day, 
Heath verſus Dauntley. 


Ele- of a Judgment in the Exchequer Chamber; The Plain- 
tiff declared, whereas he had ſold unto the Defendant cer- 
tain clothes foz 370 l. one moity of the money to be paid within 
fourteen days , and the other moity to be paid at the end of 
the moneths ; whereof the Detendant had paid the one moity 
at the end of tourteen days: That the Defendant the twenti⸗ 
eth of May, anno ſupradicto, in conlideration that the Plaintiff 
would accept his Bill foz 137 1. to be paid the firſt day of 
December following , aſſumed to pay the ſaid 137 1. And al- 
ledgeth in facto, that he accepted His Bill foz the ſaid 137 1. 
And that he had not paid the ſaid 137 J. noz the 481. reſi- 
duum of the ſaid moity , but failed of the pay ment, contra- 
ry to his pꝛomiſe and Aſſumpſit. The Defendant pleaded Non 
aſſumpſit, and found againſt him, and entire damages was al⸗ 
ſeſſcd, and Judgment given fo2 the Plaintiff ; And now Error 
thereof was bꝛought in the Exchequer Chamber; The firſt 
Erroꝛ aſſigned, was, becauſe there is not any pꝛomiſe alledged 
but foz the payment of the 137 1. And he hath alledged the bꝛeach 
to be as well in the non-payment of the ſatd 48 J. being the re- 
ſidue of the moity, as fo2 the non-paym: nt of the 137 l. and Da- 
mages being given entirely foꝛ both; there is not any pzomiſe 
foz the payment of the ſaid 48 1. Sed non allocatur; Foz by the ſale 
ok the cloth foꝛ 3701. the one moity to be paid within fourteen 
Days, the other to be paid within thꝛer moneths, there is there- 
in an implied pꝛomiſe to pay thoſe ſummes at that day: And 
then the breach in the non-payment of the ſaid 137 1. accoz- 
ding to the other pꝛomiſe, and the delivery ok the 48 1. which 
is upon the p2omile befoze, is well enough aſſigned, Se⸗ 
condly, Jt was a dit that this Jſſue, Non afſumpſic, ge⸗ 
nerally is not god: Foz here being ſeveral pꝛomiſes, he ought 
to have traverſed them ſeverally ; But all the Juſtices and 
Barons held, that Non aſſumpſit extended to the ſeveral pꝛomiſes; 
But Tanbeld Chief Baron ſaid , that upon an JFnfozmation 
betwirt Paramore and Robinſon in the Kings Bench , where 


. * ſeveral Contracts upon uſury being alledged, Jſſue was joy- 
© ned, whether it were corrupte agreatum mode & forma prout, 


It was reſolved by all the Juſtices of England to bs an ill Jſ- 

ſue; Fo2 he ought to have traverſed the Agreements, becauſe 

— 8 ſeveral: Pet notwithſtanding the Judgment was af- 
rmed, 


Sir 
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Sir George Reynell verſus Langcaſtle , in the 
Exchequer Chamber, 


Rror of a Judgment in the Kings Bench; Uhereas Ste- 

phen Langcaſtle bzought Debt as Executoz to John Lanca- 
ſtle, in the Debet & Detinet, where he himlelt recovered againſt 
Sir Ralph Sydley the ſaid Debt, upon an Obligation made to 
the Teltato2 , and had him in execution under the cuſtody of 
the Defendant, being Marſhall of the Kings Bench; That tye 
Defendant ſuffered him to eſcape;per quod actio accrevit: Mhere⸗ 
upon Iſſue was joyned, Quod non permiſit ire ad largum, and 
found foz the Plaintiff , and Judgment given in the Kings 
Bench: Exceptions being there taken to the Declaration, in ſtay 
of that Judgment, Error was now aſligned, becauſe the Action 
was bought in the Debet & Detinet, where it ought to have 
been bzought in the Deriner onely ; Fo2 it is a duty due unto him 
as Executoꝛ, and in that right he ought to demand it: And al- 
though it were upon a Recovery in his own time, yet it was 
grounded upon an Obligation made to the Teſtatoꝛ: And al- 
though this Action is bzought koꝛ an Eſcape in his own time, 
ret being foꝛ a duty due to the Teſtatoꝛ, he ought to purſue the 
courſe of the firſt Action, and had no — to demand it, but as 
a daty due to the Teſtatoꝛ; And it chall ve 4% in his hand; 
And if he dies, the Adminiſtratoꝛ to the firſt Teſtatoz chall have 
the Suite; Therefoze it was reſembled to the Caſe of Audi- 
tors, àſſia ned by an Erecutoz, to accompt the Teſtatoꝛs debts, 


Action of Debt upon this accompt ſhall ve in the Detinet: And + 


Co.5. tol.zr. was cited to be ſo reſolved, and the Caſe of one 
Crogate againſt the Lady Greſham, where che ſold Land by Act: 


of Parliament, foz the payment of Sir Thomas Greſhams Debts; 3: #4: 


ret the Action was there bꝛought in the Detinet. And although 
it was here argued to the contrary by Noy, that it was not Er- 
ror ; Firſt, Becauſe it is a god Declaration, being in an Action 
grounded upon a Tor: Done unto himſelf, and given by a ſpecial 
Statute, and rherefoze to be bought in the Debet & detinet: 
And fo2 that purpoſe he vouched Bedells and Shermans Caſe, 
where an Erecutoz being Leſſee foꝛ years of a Rectozy in right 
of the Teſtatoz, bꝛought Debt upon the Statute 2 Ed. 6. inthe 
Debet & Detinet, fo2 not ſetting out of his Tythes ; And adjud- 
ged god, becauſe it was a perſonal wꝛong in his own time: Do 
if an Executoꝛ bung Treſpaſs de bonis teſtatoris, and recovers da- 
mages in Debt upon this Judgment, it (hall be in the Debet 
& detinet. Secondly, He objected, that if it were not god by 
courſe of common Law, yet it was aided by th? Statute of 
18 Eliz. Fo21t is not matter of ſubſtance, but of tozm onely, be 
being Plaintiff, Yet all the Juſtices and Barons ( except Ju- 
ſtice Hutton, who doubted * reſolved, that the 

aaa ion 


(5) 


.- 264 


246 


326 


546 


- — — 


(: 2 2 
3: $2: 7: 
aue. 239 


. $4 
ee, 


3... 327: 
aus: 361: 


— SA 


Termino Michaelis Anno decimo ſeptimo, 


— er rn ee errrnn——nmnne 


tion was not god : And it is not matter of koꝛm onely ; Foz al⸗ 
though it was laid, where an Erecutoz is Plaintiff, the Judg- 
ment is all one; But where he is Defendant, the Judgment is 
altered; Foz then he chall be charged de bonis propris : pet in re⸗ 
gard the demand is of a duty due to himlelt, and in his own 
right, and if he Could recover, he (hould have it as a duty to him- 
ſelf, and not as due to the Teltatoz ; and thereby alter the na- 
ture ot the Action : It is therefoze matter of ſubſtance, and not 
aided by the Statute, as it is reſolved Co. lib. 5. fol. 35. in Play- 
ters Caſe, & ibid, fol. 36. in Walcots Caſe ; Ind there is not any 
difference where the Executoꝛ is Plaintiff, and where Defen- 
dant. Ind as to the firft objection, they all reſolved it ought to 
have been in the Detinet onely ; Foz it is 9 — upon the 
koꝛmer Judgment: And as in an Action of Debt bzoughe up- 
on the firſt Judgment, it ſhall be in the Detinet; ſo hall it be 
here likewile ; And is not like Bedels Caſe; Fo2 that was mer- 
ly a perſonal wꝛong, and grounded upon the Statute, which 
gives it to the party grieved onely; And which was never 
given fo2 any cauſe o2 duty to the Teſtatoz , but foz a Tor: 
to the Executoꝛ: TWyerefoze they held, that it ought to be in 
the Detinet; And the Judgment therefoze was reverſed, Vid. 
24 H. 6. 5. 11H.6,8, 21 Hf. 6. 1. Tanfield Chief Baron, fc. 


twk this difference ; Uhere the Action is grounded upon pu- . 


vity of Contract, it ought to be in the Detinet, as 11 H. 6. 37. 
11 H. 4.56. 10 H. 7. 5. But otherwile it is, when it is groun- 
ded upon a Tort; as 41 Aſſ. 15. And it was then alſo further 
ſaid, that an Executoꝛ can never have an Action in the Deti- 
net, but where the Teſtatoꝛ might have had the ſame Action. 
Note, That in the Argument of this Caſe , it was then delivered 
by the Court, that Hargraves Cale, Co.5. fol.31. was afterwards re- 
verſed in the Exchequer Chamber, in the point of Debet & Detinet, 
according to the Book of 10 H. 7. 5. But the Lord Riches Caſe 
was adjudged afterward in the Kings Bench according to Hargraves 
Caſe ; Ideo quere legem inde: And that Hitchcots Cale, cited in Har- 
graves, was adjudged in this manner; as appears by the Record in 
the Exchequer. Hitchcot, 36 Eliz, brought Debt againſt a Gaoler, 
for an eſcape of one in execution upon a recovery had by the Exe- 
cutor himſelf in the Debet & Detinet; And being queſtioned there 
whether it were good or not, the Barons were divided in opinion 
the two _— Barons againſt the Action, and Periam Chief Ba- 
ron for it: And ſoit continued afterward in 37 Eliz, when the Plain- 
tiff brought a new Action in the Detinet tantùm in the ſame Court, 
and thereupon had Judgment to recover, 
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Symonds verſus Walſh in the Exchequer Chamber. 


Idamert in an Action upon the Caſe was reverſed in the Ex: (6) 
chequer Chamber ; Foz tyat the Ven. tac. was awarded to 

the Cozoners upon a ſurmiſe by the Plaintiff , That the Under-,.. Sa. 
Geriff was the Plaintiffs couſin , and chews how. Et quia de- 
fendens hoc non dedicit, ideo it was awarded to the Coꝛoners, BY 3191 
where, by the Law it is not any pꝛincipal challenge; Foz the ,, 
Sheriff himſelf might have executed the UUrit : And although | 
the Defendant hath confeſſed and admitted it, yet that is not a- 

ny cauſe to award the Ven. fac. tothe Coꝛoners; And in pꝛot᷑ - 

thereof a Judgment was cited in the Cemmen Bench, where 
in an Ejectione firmæ betwixt the Leſſee of Sir Edw. Kingſton, 

and the Tenant of the Earl of Bridgwater, Challenge being ta- 

ken to the Array, becauſe the Dheriff was couſin co the Leſſoz , 2 : 21 
and becauſe he concluded not to the Fave» ; itwas adjudged to  /45:2: 
be ill, and to be no principal challenge. Uherefoze here fot 3. „l: «oe: 
this cauſe the Judgment was held erroneous , and not aided 

by the Statute. 


Salkeld verſus the Lord William Howard. 


Rror of a Judgment in Ceſſavit by default; where in truth he {3 

was not lummoned (as appearcy upon examination in the 1c ed” 
LUrit of Deceit , upon which tis Judgement was annulled;) 
Bat the Mrit of Error was bꝛought befoze the Mrit of Deceit : 
Ano it was now aſſigned fo2 Erroꝛ, that he was not Tenant the 
day of the TUrit bzoughtznec unquã poſtea: And thereupon demur⸗ 
red , whether he might aſſign that foꝛ Erroꝛ, the Judgment be- 
ing given by default; Foz it was agreed, if he had appeared and 
pieaded, he ſhould never have aſſigned it fo2 Erroz, And it was 
moved, that he well might aſſignit foꝛ Erroz ; Foꝛ Non Tenure 
had been a awd plea in the firlt Action,as appears , 8 H. 6. 17. 
21 Ed. . 25. Chen, when Judgment is given againſt him by de- 
fault, he may aſſign it foꝛ Erroz , being an Erro2 i Fat, which 
he had not time to plead, as 36 Ed. 3. Error 82. and 18 Ed. 4. 29. Ve + ,244 
19 Aſſ. Pl. 8. Otherwiſe it would be miſchievous unto him to be 
bound by this Judg mint, when he had not time to plead; Foz if _ 
one be Tenant fo2 lite, ac. the reverſion being onely in him, a a re- uy 
covery be had ag ainſt him, if the Land comes to him after this . 7 2 
recovery, he chould be pꝛejudiced, becauſe he hath noremedy if the T. 2 
Veyers and Summoners be dead. Alſo as this Caſe is, although * + 
the Judgment be annihilated by the Urit of Deceit, yet the 
Reco2d being removed hither, if it Could be affirmed, he chould 
have execution here; And peradventure the p2oceſs out of the . 54.4 
Common Bench cannot be ſtayed, and he ſhould be at loſs by --.. 4 
this Judgment which was = by falſhwd ; ho — | 
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Law allows him to ailign it foꝛ Exroꝛ. And of that opinion 
was Doderidg , who argued very ſtrongly , that in regard tie 
Judgment was given by default, and he had no time to plead it 
in the firſt Action, the firſt Judgment being obtained againſt 
him by falhwd, it is great reaſon he Could be now admitted 


* +:3.4 thereunto ; and he teh ed uponthe Books, 19 Aſſ. Pl. 7. and 8. and 


rod ia 
#3: 4:52-4* Montague to the contrary, becaule it he were not Tenant , he 


HE: . 
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N. Brev. 23. That he wys pleads Non Tenure may hate a 
{Urit of Error, but not he who dilclaims. Houghton and 


had not any loſs ; And veing returned ſummoned, and not plea- 
ding, it was his folly not to appear and plead thereto, And 
this Court cannot take conu ſance of this reverſal by a Urit of 
Deceit.Jad as a man al not have benefit of aBeleale, although 
be be recurned, ſeiſed in tee, if he Doth not plead it: Oꝛ ik he 
hath to plead Audita querela, 8 48 Ed. 3. 20. and 21 Ed. 
3.18. So foꝛalmuch as he is returned ſummoned, and doth not 
plead this Non Tenure, he (hall not have advantage to aſlign it 


dy Erroz. And N. Brev, fol. 22, is, That he who pleads Non 


66 
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Tenure chall have a UGrit of Error: But he doth not ſay , that 
one may aſſign Non Tenure foz Erroz. Croke Juſtice doubted 
whether he might allign it foz Erroz, foꝛ the miſchief which o⸗ 
therwile might betall him; Uherefoze they would adviſe ; Af- 
terwards the parties compounded. 


' Auſten verſus Bewley, Paſch. 17 Iac. Rot, 486. 


E of a Judgment given in Rocheſter in an Aſſumpſit, where 
the Plaintiſt declared, That the Deiendant being indebted 
unto him in fifteen pounds, In conſideration the Plaintiff would 
give time unto him fo2 the payment until the firſt day of Eaſter 
Term, pꝛomiſed to pay,c. Ind alledgeth in facto, that he gave 
day fo2 the payment, ac. and that he had not paid. Upon Non aſ- 
ſumpſit pleadedz# found fo the Plaintiff, # Judgment accozding- 
ly, Erro2 was alligned, foꝛ y it was not ſhewn how the debt ac- 
crued; Foꝛ it was ſaid, that a general Indebitatus was not 
ſuſticient: But it was reſolved, that generally, Indebitatus is 


not lufticient where it is the ground of the Action; As to lay, 


whereas he was indebted unto him in ſuch a ſumme, he pꝛomi⸗ 
ſed to pay, There he ought to chew how he was indebted ; But 
where it is but an inducement to the Action, as it is here, In con- 
ſideration that he ſhould forbear the debt until ſuch a day; (Foz that 
they are agreed upon the debt, and ſo it is but a collateral pꝛo⸗ 
Ale) it is god enough without chewing how. Secondly , it 
was objected to be erroneous, becauſe it was not chewn when 
Eaſter Term began: Sed non allocatur; Foz it is well known to 
the Court, and the Action is conceived after the end of the Term: 
Uherctoze the Judgment was affirmed, 


Freeman 
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Freeman verſus Executor of Freeman, Trin. 17 Iac. Rot. 623. 


QCire fac. to have Execution of Damages recovered in an Ap- (9) 
peal: The Defendant pleaded, that after Judgment, the 
Teltatoz ſued Execution by a Scire tac. againſt th? Bail, and 
had Judgment and Execution awarded againlt the Bail. And 
it was thereupon demurred, and adjudged to de no plea,becauſe 1:20 33 7 
it is not chewn that he was ſatis tied by the Execution againſt 
the Bail. Foz otherwile without ſatis faction, he may always 
charge the pꝛincipal. | 


Mawle verſus Cacyffyr , Executrix of Matthew Randle, 
Paſch. 17 Iac, Rot, 346. | 


Db. fo2 twenty pound in the debet & detinet; fo2 rent reſer- (ro 
ved upon a Leaſe made to one Spaulding, who aſſigned the mY 

Leaſe to Matthew R. the Teſtatoz, whereby he entred and was 

poſſeſſed,and dying polleſled, made the Defendant his Executrix; 

And foꝛ rent incurred after his death the Action was brought. 

The Defendant pleaded, that after the death of the Teſtatoz (he 

relinquiſhed the poſſeſſion, and did not intermeddle therewith +: 

and that che had fully adminiſtred all the Teſtatozs gods. 

Mhereupon it was demurred; and it was firlt moved, whe- 

ther this Action may be bꝛoug it in the debet & detinet, foꝛ rent 30. 

incurred after the Teſtatozs death: And it was reſolved that % g.. , 

it might, accoꝛding to the opinion in Hargraues Caſe, Coke 5. fol. 

31. Setondly, whether by this Maiver of the Term and pol⸗ 

ſellion, che hall be diſcharged of the rent, ſo as the (hall not be 

charged in her own right. And it was held, that che could not 

waive it, unleſs it had been ſpecially alledged, that the rent 

was greater then the value of the Land, And then peradven- 

ture by ſpecial pleading che Could be diſcharged. Thirdly , it | 

was held, that this plea was ill, becauſe it is not ſaid, 2 el fy 

nad riens en ſes maines jour de briefe nec nnques poſtea, And an ex⸗ e 

ception was taken to the Declaration, becauſe he chews, that 

the Leaſe was made to begin at Mich. virtute cujus, intravit & fuit 

poſſeſſionatus, but doth not ſay, that he entred after Mich, And 

if he entred befoze,he is a diſſeiſoꝛ: Sed non allocatur; Fo2 being 

laid virtute cujus, he entred and was poſſeſſed , it is neceſſari- 

ly to be intended, that he entred after Mich. UWherefoze it was 

adjudged foꝛ the Plaintiff. 


Sir Nicholas Hall verſus Bonythan , Mich. 12. Jac, 
Rot. 538. 


1 


fibre a Judgment in Debt in the Common Bench; where (11 
the Defendant pleaded in Debt upon an Obligation, pay- 1 
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ment of 501, 14 Juni 11 Jac. accoꝛding do the conditien ot the 
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Bond The Plaintiff ſaith > Quod non ſolvit rhe tozeſaid 501, 
prædicto decimo quarto Auguſti anno 11. ſupradicto quis ei ad eun- 
dem diem ſolviſſe debuiſſet. Et hoc petit quod inquiratur per patriam, 
& prædictus defendens ſimiliter. And Iſſue being jo ned in this 
manner, the Uerdict found, Quod non ſolvit prædicto 14. Juni? 
prout the Detendant alledged : And yereupon Jude ment was gi- 
ven koꝛ the Plaintiſt. And the Erroꝛ alugued was, that therewas 
not any Illue here jorned; Foz the Detendant pleading paz ment 
at one day, and che Plaintitt replying to another day, and conclu⸗ 
ding, Et hoc petit, &c. it is not to that which the Plaintiff cone 
cludes ; and ſo there is not a Negative and an Adu mative, and 
without them no Jilue can be joyned: And of tyat opinion was 
Houghton Jultice , that there was nct any Iſſue here joyned; 
And that it is not aided by the Statute of Jſſues miſ-joyned, 
But Montague and Doderidg to the tontrary, that this woꝛd 
(Auguſt) is void: And it᷑ it had bern prædicto 14. die, without 
mentioning any moneth, it had been ſufticient; therefoze the ad- 
dition of Auguſt is void; And compared it to the Caſe 20 H.6.25. 
Uſque diem impetrationis billæ, Scilicet, which is contrary; yet 
it was god enough, and the Scilicet void. So in an Action 
upon the Caſe , ſar Trover of gods, and that poſtea, viz. ſuch a 
day, which was befoze the loſs, c. yet adjudged god, foz tte 
viz. is idle. And the Declaration, That it was not paid prz- 
dict 14. Junil, Acco2ding to the condition, hath made it god: 


WMherekoze the Judgment was affirmed ; Foz it was laid, that 


the woꝛd (Auguſt) was ſuperfluous, and that prædict. 14. die 
without moze had bern ſufficient. Dy. 305. & 241. 


Danee verſus Ekden and Bucklock. 


FT hcipas: Ekden juſtifies the putting in of his Cattle as a 
Copy-holder to the Lozd Norris of his anno: of D. to 


Common; And Jſſue upon the Pꝛeſcription. Bucklock juſt fies 


as T:nant of Sir J. Feriplace, who was a Fre-holder in Dor- 
cheſter, who claims Common appurtenant to his fræ⸗ hold, And 
Jfue upon that Pꝛeſcription. And the Plaintiſt ſurmiſing) 
tyat the Lozd Norris was Lozd of the YDundzed of Dorche- 
(ter, wherein all the Free-holders are his Tenants, and with- 
in his diſtreſs;pzaytd a Ven. fac. unto the next Uill, which was 
W. in the Yundzed of Ewden, which is the next Yundzed; 
And the challenge not being denyed, it was awarded accoꝛding⸗ 
ly, and tryed at the Bar; And thereupon moved in Arreſt of 
Judgment, that it was a mif-trial ; Foz quoad Bucklock Tenant 


of Dir J. Fetiplace, this is no challenge: UUherefoze there 


ought to have been ſeveral Ven. fac. But all the Court after ſe⸗ 
veral motions herein reſolved , that the Trial was god; 
Fo2 there never (all be ſeveral Ven. fac. to try ſeveral JJues 

in 
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in one County: But to ſuch ſeveral Jſſues in ſeveral Counties, 
— 1 otherwiſe, UUherefoze it was adjudged fo2 the Plain- 
tilt, 


Loader ver ſus Thomas Samwel and three others. 


T Reſpaſs: Fozthe taking of his Beaſts, and detaining them 

until a fine of 10 l. was paid; the taking was apud Harewel. 
Thomas Samwel pleaded Non culp. The other Defendants juſti- 
fie, becauſe Harwel ig within the Yundzed of Harwel, andthe 
Sheriffs Turn of the ſaid Yundzed ; And that at ſuch a Leet 
within the Dundzed, it was preſented, that the Plaintiff ought 
to repair ſuch an High⸗ way, and had not repayed it. Where- 
koze the pain of 101. was aſſeſſed upon him, to repair it befoze 
ſuch a day: Ind it not being repaired , it was pꝛeſented at the 
laid day. And thereupon the ſaid pain eſtreated, and ſo juſti⸗ 
fies. The Plaintiff replies, that the Biſhop of Winton was 
ſeiſed in fee of the Mannoꝛ of Harwel, and he and his pzedeceſ- 
ſozs have had a Let of all the Jnhabitants there; And tra- 
verſeth, that it was not within the Let of the Yundzed, And 
they were thereupon at Jfue, and found koz the Plaintiff foz 
both Jues by a Jury at the Bar. And upon the Evidence, 
the Defendant would have pzoved it to have been inquirable in 
the Yundzed, becauſe the Jury of the pzivate Lat did not in- 
quire and redreſs it: Foz it was laid, that although there 
be pꝛivate Leets, yet as to this purpoſe they are within the 
Let of the Hundzed, to inquire of things omitted by them 
to be inquired , being publique Auſances. To which the 
Court agrad: But here, as the Jſlue is joyned, the queſtion 
is, UUhether it be within the Yundzed-Lect generally, and 
not fo2 ſuch a particular purpole. But this ought to have been 
particularly pleaded, and chewn to the Court; And ſo they 
delivered it as the Law to the Jury: Mhereupon the Jury 
found fo2 the Plaintiff, And it was now moved in Arreſt of 
Judgment , that being a thing which concerned the Sheriff 
and his intereſt, the Ven. fac. ought to have ben awarded to 
the Cozoners, and not to the. Sheriſt himſelf : Alſo that the 
Ven, tac. ought not to have been awarded from Harewel , but 
from the Yundzed, oꝛ from the body of the County: Sed non al- 
locanc ; Foz being awarded to the Sheriff himſelf , when he 
himſelf was party, and not to the Cozoner , that is no ex⸗ 
ception foz the Sheriff, it being done foz his advantage and fa - 
vour : But peradventure the Plaintiff might well have taken 
that exception. Alſo Harwel is the place which is alledged by 
both parties, where the Let is; Uherefoze from that place 
the Venue hall be, and not from any other: Uyerefoze it 
was adjudged foz the Plaintiff, 


Gryffyn 


(13) 
993. 
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Gryffyn verſus Charls, 


Rror of a Judgment in Ipſwich in Aſſumpſit: Uherein the 

Plaintiff declared, That in conſideration he would bzing 
to2 him in his Dyip fozty two Yogtheads of Tine trom Bour- 
deaux to Ipſwich, he would content and ſarishe him foz it. And 
alledgeth that he vꝛought them accozdingly ; And that 42 l. was 
minus ſatis to ſatistie him; And how he had required the pay- 
ment ok the 42 l. and he had not paid it. Upon this Declara⸗ 
tion it was demurred, and adjudged foz the Plaintiff, And 
now Serjeant Hitcham aſſigned foz Error, that this Declarati- 
on was not god; Becaule he ſaith, that 42 1. eſt minus ſatis to 
ſatisfie him, and doth not Chew what will ſatisfie him: But all 
the Court held, that it was well enough; Foz minus latis is lit- 
tle enough, 02 not ſufficient ; yet when he Chews, that he did not 
— that ſufficeth ; UUherefoze the Judgment was 
aktu med. 


Reuan O Brian and others verſus John Knivan. 


2 Rror of a Judgment in the Kings Bench in Ireland, in Eje- 
ctione firmæ, upon a Leaſe of Lands by the Biſhop of O\- 
ſory, 2. Octob. 16 Jac. Upon Not guilty, a ſpecial Werdict was 
found, That this Land was parcel of the poſſeſſion of the ſaid 
Biſhopꝛick; And that 20, Octob. 6 Ed.6, the King by his Let- 
ters under his hand, and under his Pꝛivy Signet, directed to 
Dir lIames Crofts Deputy, Tho, Luſack his Chancelloꝛ, and o⸗ 
thezs his Council, (ignified, that he elected and appointed lo. 
Bale to be Biſhcp ot Oſſory, ætquituig them to take ſuch oꝛder 


- foz his placing and inſtallation, as by the Ozders and Laws 


of our Realm of Ireland is neceſſary. Afterwards the Deputy be- 
ing removed, the Chancelloꝛ and two others being madeJuſtices 
of Ireland, they (without any other Uarrant) made Letters of 
Comm.ſſion under te Gꝛeat Seal of Ireland, directed to the 
Arch-Biſhop of Dublin in Ireland, in this manner: Edvardus, 
&c. I. Ar chiepiſc. Dublin &c, Salutem, &c. Sciatis quod nos con- 
ſiderantes Epiſcopatum Oſſory to be void, Ioh. Bale juxta tenorem 
quarund. literarum conſignamus, & per præſentes in Epiſcopum Oſſo- 
ry eligimus, creamus & conſtituimus; vobiſque præcipimus ꝙatenus 
præ miſſa confirmetis, ipſumque in Epiſcopum Offory inveſtiri & con- 
lecrari faciatis; &c. And that accoꝛdingly he was conſecrated. 
That 3 Feb. 7 Ed. 6. the Ring accepted his Fealty, and a Mrit 
iſſued to the Elcheatoꝛ to receive his Tempozalties ; That af- 
terwards in the life of the laid Iohn Bale, prim. Mariæ, by Let⸗ 
ters Patents under the Gꝛeat Seal of Ireland, Directed to the 
Dean and Chapter of Kilkenny, ſignifying, That che had ap- 


pointed and elected to that Biſhopꝛick, being void, Iohn Tonery 
an 
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and appointed them to elect him, who was elected and retur⸗ 
ned accoꝛdingly, and had a Patent to be conſecrated , and all 


things done koz his conleration and reſtitution of his Tem⸗ 


poꝛalties, and otherwiſe, as was requiſite to make him per- 
fect Biſhop, That He lo beinxz Biſhop , entred into thoſe 
Lands, and was ſeiſed ; c. prout lex, &c. and ſo ſeiſed in 
the life of the ſaid Iohn Bale, Anno 7 Eliz. let thoſe Lands 
to Nicholas White fo2 101 years , which was confirm- 
ed by the Dean and Chapter; And that the ſald lohn Bale 
Anno 9 Eliz. dyed; And afterward John Tonery dyed, and 
Jonas Wheeler was duly elected Biſhop, and entred upon the 
Defendant, being aſſignee of Nicholas White, and Leſſoz to 


the Plaintiff, upon whom the Biſhop re-entred , Er ſi, &c. 


And in Ireland Judgment was given by the opinion of the 
two Puiſn Jultices againſt the opinion of the Chief Jultice 
there fo2 the Plaintiff, And now the Errozs aligned were 
in point of Law': And the firlt Queſtion was, Uhether 
Bale was well created Biſhop ? Decondly , admitting he 
were well created, TUhether this Leaſe by Tonery, being 
Biſhop de facto, but not de jure, in the life of the ſaid John 
Bale (who never was d?paved) being confirmed by the Dean 
and Chapter, (he ſurviving the ſaid Tohn Bale) be god a⸗ 
gainſt the ſucceſloꝛ. Firlt , it was objected , That Bale was 
never well created Siſhop; Becauſe the Letter which was 
koꝛ his election, was directed to Dir Iames Crofts the Depu- 
ty, and to the Chancelloz and others; And it was not executed 
by the Deputy; Foz he was amoved befoze execution thereof, 
and ſo not executed accoꝛding to the Juthozity: And the De- 
puty being the pꝛincipal perlon, and removed, all is determi⸗ 
ned, And it was compared to 38 H. 8. Dy. 62. where the 
Attozneys have authouty, and two execute it, it is not god 
Sed non allocatur; Foz it is not an authoꝛity, but as a commiſ⸗ 
ſion of direction, which might be well executed, although the 
Deputy be removed. A ſecond reaſon that Bale was never Bi⸗ 
top, was,. becauſe the direction was, That they Could take 
oder foꝛ his creation, and making him Biſhop accozding to 
the Laws of Ireland, which ought to be by Mrit of Coxge 
de Eſlrer , which being returned, then a Patent Could de 
made unto him under the Gꝛeat Deal there; and then 
a Commiſſion to conſecrate him: And ſo is the Law and 
Uſe in England: And ſo was the Uſe and Law in Ire- 
land until the Statute of 2 Eliz. made there, which gives 
Juthouty to the Mueen and her Succeſſozs to create Bi⸗ 
ops by their Patent without Conge de Eſſier; And lo 
theſe circumſtances Chall not be obſerved, but an immediat 
creation by Patent: But it was reſolved, Tyat this 
Dtatute did not give unto her any new power ; But 
it was onely a reſtitution of -- — Law ; = 
a 


G 
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auls: 200: 


that the King here, and allo in Ireland, befoze the ſaid Statute, 
might create a Biſhop by his Patent, without any Urit of 
Conge d Eſlier, which is but a fozm oz ceremony which the Kings 
of ryis Kealm have agred to obſerve ; But if they will not ob- 
ſerve this courſe, it ts well enough; Wheretoze this creation be⸗ 
foe that Dtatute was god enough. Vid. Nat. Br. 169. & 17 Ed. 
3-40, Another objection was, That here was not any Patent 
chewn of the creation, but onely a Commiſſion to the Arch- 
biſhop of Dublin and others, to conſecrate him: Sed non alloca- 
tur; Foz therein are woꝛds, = præſentes eligimus, creamus & 
conſtituimus » which is a ſufticient Patent of creation, with⸗ 
out any other Patent, A third objection was, that although 
John Bale were Biſhop, yet he relinquiſhing the place, and the 
ſaid T homas being by legal Ceremony created Biſhop, and ha⸗ 
ving his Temporalties reſtozed unto him, was Bichop in 
facto: And this Leaſe being made by him, and confirmed by 
the Dean and Chapter, eſpecially he being Biſhop in facto, and 
ſurviving the ſaid Bale, the Leaſe Could be god, and ſhould 
bind the Succeſſoꝛ: But it was reſolved, that he not being law- 
full Biſhop, this Leaſe to charge the poſſeſſions of the Biſhop- 
rick was void; But all Judicial Acts made by him, as Ad⸗ 
miſſions , Inſtitutions, Certificates, and ſuch like, ſhall be 
god; but not ſuch voluntary Acts as tend to the depaupe- 
_ E the Ducceſſo2 ; Uherefoze the firſt Judgment was 
affirmed. 


Skelliton verſus Hay, Hill, 15 Iac. rot. 456, 


FE. Jectione firmæ: Upon a ſpecial Uerdict the Caſe was; That 
the Biſhop of Worceſter made a Leaſe to Sir William 
Whoorwood, fog the life of him and two of his ſons ; He let 
that Land to John Mallet at will, rendzing Rent, and after 
died; Mallet the Leſſee holds himlelf in, but he mentions not 
how he claims, as Occupant, oz otherwiſe ; William Whoor- 
wood (one of the ſons of Str William Whoorwoeod ) being one 
of the ceſtj que vie, enters as Occupant, and let it to the Plain- 
tiff, and the Defendant by the command o Mallet the Leſſe ou- 
ſted him: And whether Mallet were the Occupant,without clai⸗ 
ming it as Occupant, oz whether the other may enter by occu- 
pancy, was the queſtion ; And it was adjudged foz the Delen⸗ 
dant, that the Leſſee was Occupant; Foz he being in poſſeſſion, 
the Law caſts the Fre-hold upon him, unleſs he waves it: 
And it is not requiſite that he claim as Occupant, unleſs there 
be a diſclaimer in it; Foz being foz his advantage, the Law 
Gall adjudge it in him as Dccupant ; Uherefoze it was adjud- 
ged fo2 the Defendant, 


Wallis 
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Wallis his Caſe; 

V Allis a Burgeſs of Ipſwich, was committed to pꝛiſon, and (17) 

upon an Habeas Corpus the cauſe was returned; That 
the ſaid Town was an ancient Uill, and that therein was a 
cultome to elect every year two of the Burgeſſes, who are cal- 
led who uſed to make a Feaſt upon ſuch a day; And 
that the Defendant being elected, refuſed to make that Fealt; 
Mherefoze he was fined to twenty pounds , and impaiſoned 
until he paid the fine. And this was allowed to be a god 
_ and well returned: Uherefoze the puſoner was re⸗ 
manded. 


William Brent verſus Haddon, 


FD. that he was ſeiſed in f of two acres of Medow in (18) 
Derby, and Iohn Quarles was ſeiſed in f of a Mater⸗ mill 

in D. whereto the water ran out of the River of Sore by 

the ſaid two acres; And that the ſaid lohn Quarles erected 

ripas ſtagni molendini prædict. ſo high, that by the eraltation 

of the water it over-flowed the ſaid two acres of Medow , 

and yet over-flows them; and that he afterwards let it to 

Haddon. After Uerdict, upon Non-gulty pleaded, and found 

koz the Plaintiff , it was moved in Arreſt of Judgment; 

Firſt, that there was no place mentioned where ſtagnum mo- 

lendini (ould be, and there is the Nuſance done; Ind it may 

be in another Uill ; Sed non allocatur; Foz it Gall be in- 667? 
tended in the ſame Mill where the Mill is. Decondly, it ee 
was alledged, that the requeſt to abate it was made to the 

Leſſee, where it ought to have been to the Leſſoz > who had 

the Free-hold ; Foz the Leſſee hath not any authozity to 

abate it, being done in the time of his Leſfoz ; and it Gould 

be waſte in him; Noz was it any Nuſance erected by him: 

Sed non allocatur: Foz the continuance is a Nuſance by him, ule: 375 
againlt whom the Action well lies. UUherefoze it was ad- 2 
judged fo2 the Plaintiff; 


-” © -_ „ „ 


er foz bꝛeaking his houſe, and breaking theer dozs, (19) 

and bꝛeaking and carrying away the locks of thoſe dwzs. 

The Defendant juſtifies the entry into the houſe by vertue of 

a Fieri tac. awarded againſt the Plaintiff, directed to the Dhe- 

riff of and he being under⸗Sheriſt, and the other De⸗ 

kendants his Bayliffs ; two of the Defendants entred into 

the houle, and the dw2 being open, took the goods, and the 
Sbbb 2 Plaineiif 
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Plaintiff ut the doꝛs upon the Bayliſts, and impꝛiloned them 
i192 kwo hours; CUheretoze he bake open the do2s and the 
locks toreſcue his Bayliffs ; Quæ eſt eadem tranſgreſſio: And it 
woas thereupon demurred, and all the Court held, that although 
a Sheriſt cannot bzeak open an houſe being to take Execution 
by a Fieri facias; yet when the do is open that he enters, and 
be diſturbed in his Execution by the you who are within 
the houſe, he may bzeak the houſe to reicue his Bayliffs , and 
to take Execution, Mheretoꝛe it was adjudged foꝛ the Defen- 
dants: And in regard: this reſtraining of the Execution, and 
detaining of the Bayliffs was confeſſed by the Demurrer, an 
Aan. foꝛ the god behaviour was awarded againſt the 
alntitk. 


Chiberton verſus Trudgeon. 


Ebt bzought by Chiberton Adminiſtratoz , and Judgment 

thereupon; And now moved in Arreſt thereof, that this 
Action was brought by an Adminiltratoz, who Chews , that 
Adminiſtration was committed unto him by the Xrch-eacon ; 
But chews not what Juthozty the Irch-Deacon had to com- 
mit Adminiſtration ; And in pzof thereof 21 H. 6. 23, and 
35 H.6, 46. were cited. And the ence is where dmi⸗ 
niſtration is committed by the Biſhop oꝛ M itan , and 
where by one who hath a peculiar Juriſdiction ; Foz in the 
laſt Caſe, he ought to thew how he hath his power, Plow. 297. 
And although it be after Uerdict , yet it is not holpen by the 
Statute of 18 El. cap.14. being matter of ſubſtance and not of 
fozm, as it was adjudged in Cutts and Benneis caſe, But the 
Court held that it was well enough; And they ſaid , that the 
Boks which are of Peculiars, are god Law; Fo it cannot 
be intended they have any Juthoaity, unleſs it be Chewn; But 
the Arch-Deacon is Oculus Epiſcopi : Ind de Iure Ordinario, he 
3+ Adminiſtration ; Ind it was adjudged koz the 
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Termino Hillarii, Anno decimo ſeptimo Jacost 
Regis in Banco Regis. 


N * 
Emorandum, Upon the 23 Jan. Ann. 17 Fas, being Sunday, 

M Sir Fohn Croke, one of the Juſtices of the Kings Bench, 404 (1) 
at his houſe in Holborn. 


Henry Breſſey verſas Thomas Humphreys; as Aſſignee of William 
Charnet, Aſſignee of Ralph Maſters, Trin. 17 Jac.tot.561. 


13 Foz that he left to Ralph Maſters, quoddam molen- (2) 
dinum aquaticum in parochia de Swepſton, & omnia, domus, ædi- 

ficia, aquas, aquarum curſus, ripas, Angl. Dams dicto molendino 
adjacent. ſpectant.& pertinent. fo2 twenty one ytars: And he cobe⸗ 
nanted to repair the houles of the ſaid Mill, the floodgates, 
ſewers, and the dams, as allo to ſcour the Mill⸗dam, Water⸗ 
courſe, and banks to the ſame Mill belonging, and to leave t 

at the end of the term ſufficiently repaired, dc. and four Mill- 
ſtones, The bzeach was aſſigned foz not repairing of 

and Mill⸗banks, and fo2 not leaving the Mill-ſtones : er- 
ception was taken, becauſe he did not ſhew in what Will A Pere 
Mill-banks were, 46 Ed.; 8. Sed non allocatur; Foz they ! a 

be intended to be in the ſame Uill where the Mill is. Decondly, 

Becaule it is not chewn whether it were a Com-mill, 02 a Ful- 4: 07 a 
ling-mill ; Sed non allocatur ; Fo2 all is one, the bzeach being al⸗ 
ligned in the not repairing, ac. It was alſomoved, that there 

were the beaches aſſigned : Ind the Defendant de⸗ 
murred upon the whole Declaration, the Plaintiff ought to 
Judgment without queſtion foz them wherein the bzeach was 
well aſſigned : And of that opinion was all the Court; Torthey 
are as ſeveral Actions ; And they held that they were all here 
well aſſigned : Uherefoze it was adjudged fo: the Plaintiff, 


Sir Miles Fleetwood verſus Curle, Auditor of the Court 
of Wards. 


Ction the Caſe : Whereas he was a Julticeof Peace, (3) 
A and by Patent was — t _ of Wards, and . 
reaſon thereof great ſummes of money g. . 
and was uſed with much confidence by the king; That the De- ec ac 
kendant, præmiſſorum non ignarus, having ſpeches concerning dim 
with one Thomas W horewood, fpake theſe woꝛds, Mr. Deceiver 


(inouendo the Platritiff ) hach deceived the King, and J have him 
in 


Blob: 26 0- 


(4) 
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in queſtion for it ¶ innuendo à ſuppoſed material thing by him a⸗ 
gainſt the Plaintiſt) and I doubt nor to prove ir. The Defendant 
pleaded Not guilty, and found againſt him, and Damages al⸗ 
ſeſſed to four hundzed marks, and Judgment given in the Com- 
mon Bench koz the Plaintiff ; And now Error thereof bzought 
and aſſigned, that theſe woꝛds (as they are alledged) are not 
actionable; Foz it is not alledged, that there was any commu- 
nication of him concerning his Dffice, oꝛ his dealing in his Ok⸗ 
fice, oꝛ that Whorewood knew that he was Receiver, oz that the 
matter in queſtion was any thing touching his otfice ; And then 
it all not be intended to concern him in his office , and ſo no 
loſs 02 diſcredit unto him thereby: And it may be intended, that 
he decerved him in purchaſing of Lands upon falſe conſiderati- 
ons, 02 otherwiſe, and not in point of his office. But all the 
Court held, that the Action well lay, being ſpoken of him being 
an officer ; And in that manner it hall be intended concerning 
his Office. And foz the firſt wozds, Mr,Dece:ver, it is an ironi⸗ 
cal alluſion and nick-name to his office and place, and there- 
foze the innuendo is well applied ; Ind if ſuch crafty evaſions 
Could be admitted, it would be an uſual pzactice to ander /n 
puniſhment ; Ind when he laid he had deceived the King, it is to 
be underſtod in his office, as in that wherein it is manifelt he 
may deceive him, and not to take it upon fozraign intendment ; 
And it is god enough without any mnuendo: Wherefoze the 
Judgment was affirmed, 


Edmund Watkins ver ſas Oliver, in the Exchequer Chamber, 


ERror of a Judgment in the Kings Bench: The Erroz aſſign- 

ned was; Fo2 that the Plaintiff declared in Debt againſt 
Edmund Watkins alias Edward Watkins, that he by the name of 
Edward was obliged in an Obligation of 100 l. and foz non-pay- 
ment the Action was bzought ; The Condition was, That if Ro- 
ger Watkins paid 501, to the Plaintiff at ſuch a day, That 
then, ait. The Defendant pleaded payment by Roger Watkins at 
the day and place, and Jſſue thereupon, and found foz the 
Plaintiff , and Judgment foz him: And now Error thereof 
bzought, foz that Edward Watkins is obliged, and Edmund is 
ſucd, which cannot be intended one and the ſame perſon : And 
no averment can help it; Foz one cannot have two pzoper names; 
And there cannot be any tſtoppel as this Caſe is: And of that 
opinion were all the Juſtices and Barons, But if the Conditi- 


on had been, It Edward Watkins paid the 50 1. 8c. and the Iſſus 


3. H 2 


_ bern, that the ſaid Edward Watkins payed, and the Uerdict had 
ound fo2 the Plaintiff, then the Uerdict ould make it an E- 
ſtoppel, and the Court ſhould be aſcertained that they were one 
and the ſame perſon ; But as it is here, a ſtranger paying the 
{umme- which is lo found, it cannot help the Plaintift ; —_ 
oꝛe 


„ 
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fore kor this cauſe the Judgment was reverſed. Vid. Dy. 279. 
1 H. 7. 29. Poſtea. 


Pymmock verſus Hilder. 


Jectione firme: The Defendant pleaded, that the Land was (5) 
auncient Demeſne, nd pleadable by a Urit of Right Cloſe, &c. 33 
The Plaintiſt chews, that they were Copy⸗ hold Lands, parcel of v: to 
tie Mannoꝛ, and entitles himleit by Leaſe under the Copy-hol- 
der, and traverſeth that they were impleadable by a Urit of 
Right Cloſe: And it was thereupon demurred; Firlt; Secauſe 
Copy⸗hold Land parcell of a Mannoꝛ of auncient Demeſne ſhould 
be pleadable tere, and not at the Common Law. Secondly, 
Becauſe this Traverſe, that they were impleadable, is but the 
conſequence of auncient Demeſne, and theretoze not traverſable : 
Sed non allocatur; Foz it was reſolved, that Copy-hold Lands | | 
are as the Demeſnes of the Mannoz, and are the Loꝛds Fre- hold, dS 
and therefoze not impleadable in the Loꝛds Court; Ind that the 
Traverſe was well enough taken ; Uheretfozeit was adjudged TI. 
foz the Plaintiff, , 


Porter verſus Bathurſt, Sn 


Mohibition: Upon a ſpecial Uerdict the Aue was; UWWhe- (6) 
tier an Abbey held ſuch Lands diſcharged Tempore diſſoluti- 
onis, &c. Ind it was found, that the Abbey was of the Ozder %: 409. 
of the Ceſtercians, who held them Diſcharged of Tythes dum | 
propriis manibus excolebant; And that thoſe Lands were parcel 
of the Demeſnes: But in Leaſe foz years at the time of the diſſo- aue: 483* 
lution, and fo2 certain years befozez and now the years were de⸗ 
DD nn, ys LEES 
charged in ſuis propriis manibus; Ind 1 a 

that he Would; Foz although the Farmer paid Trthes at the a 
time of the dillolution, vet quoad the Abbot, the Inheritance was te 1 
diſcharged of Tythes ; Ind the King, o his Patente, ſhall have to 14: . 
and hold it diſcharged, as the Abbot held it toz the Jnheri- 
tance ; UNherefoze without Argument on the Defendants part, | 
nene being there to defend it, it was adjudged foz the Plaintiff, \ 

id, Dy, 277. 


Lea verſus Luthell, Trin. 16 Jac, rot. 1367. 


Ebt upon an Obligation of 300 1, conditioned, to perfozitt 

the Covenants in an Jndenture of the ſame date; The fill 
was, That he ould marry Suſan, daughter to the Pl be⸗ 
foze ſuch a day. Secondly, That Sir Edward Scradling and his 
Feme (ould levie a Fine of ſuch Land to the Defendant; and to 
the ſaid daughter of the Plaintiff; and to the heirs — 
5 * 4 


5 


7 
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bodies. Thirdly, that the inheritance of the pzemiſles chould re⸗ 
main in the ſaid Dir Edward Stradling, oz Himſelf, until the Fine 
levied. Fourthly, Mhereas he had granted a Leale foz years, 
of part of Marſhwood, to the ſaid Suſan the Plaintifts daughter, 
that he had not made any foꝛmer Gzant, noꝛ would afterwards 


- make any Gzant thereof, without the Plaintiffs aſſent : The 


Defendant quoad the laſt Covenant in the negative pleaded, that 


he had not made any fozmer Gzant of the Leaſe, no2 had made 


any Gꝛant after the Obligation, without the Plaintiſts aſſent ; 
Er quoad omnes alias conventiones, that he had perfozmed them, 
Upon this Plea the Plaintiff demurred ; Firſt, Becauſe the Co- 
venant to levie a Fine, ac. is an act to be perfozmed by a ſtran⸗ 
er, and it is an act to be perfozmed on recoꝛd; in both which ca⸗ 
es he ought to plead, and Chew how he pertozmed it: And it is 
not ſufficient to plead general perfozmance ; Foz. acts of recozd 
ought to be ſhewn ſpecially ; and the anſwer to them is N iel 
record, and no other Iſſue can be taken. Vid. 2 H. 7. 15. 10 H.7, 
10. 13 H. J. 1. 5 Ed. 4.8. 21 Ed. 4. 75. Dy. 56. A ſecond objection 
was, Becaule the Covenant being in the diſjunctive, he ought 
to ſhew ſpecially which ot them, and not generally. Vide Co, 
lib. 8. fol.133. Turners Caſe, and 16 H.7,11. Thirdly, He pleaded, 
that he did not grant without the Plaintiffs aſſent, which is 
Negativa pregnans, and therefoze not god. Vid. 40 Ed.3.5. 12 Ed, 
4.4. Ind of this opinion was all the Court, that fo2 theſe cau- 
les the Plea was not gad: Uherefoze it was adjudged foꝛ the 
Plaintift, upon the firſt Argument, eſpecially foz the firit cauſe, 


Ive verſus Cheſter. 

Sſumpſit by William Ive and his wife, Execute ol Ancho- 

ny Hornby, againſt Edward Cheſter z Foz that the Deten- 
dant in conlideration the Teſtatoꝛ would buy, and pay, fo2 the 
Defendant theſe wares, viz. twenty four yards of lace, eleven 
yards of velvet, thx yards of bzoad-cloth, and would make 
foꝛ him a cloak, pꝛomiſed not onely to pay unto himſuch ſummes 
as he Gould expend fo2 the ſaid wares, but would pay unto him 
as much as he deſerved foz making the ſaid cloak: And alled- 
geth in facto, that he bought the laid wares, and laid out foz 
them 21 1. And that he made the ſaid cloak, and deſerved fo2 the 
making thereof ſix chillings: Wherekoze fo2 the non-payment 
he bought the Action. 2. That the Defendant was indebted 
to the Teſtatoꝛ in 27 l. foz a doublet anda pair of hole of velvet, 
made foꝛ him, and delivered by the Teſtatoz, and pꝛomiſed pay⸗ 
ment, and had not paid it; foꝛ which he bought the Action. 
The Defendant pleaded, that at the time ot theſe ſeveral pꝛomi⸗ 
ſes he was within age: UWhereupon the Plaintiff demurred, 
and alter argument at the Bar, it was adjudged fo2 the Defen- 
dant ; In regard it doth not appear, that this cloak, _ 

>, | an 


AM. 
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2 himſelf, fo2 his own wearing, xet it not being aver⸗ 
red that CE * — 
accoꝛding to his re ; 2e this p2onuſe 
hall not bind him, and ſo the Action not maintainable. Vide 
16 Ed.4.2, 21 H.6. 31. 10 H. 6. 14. and Machworth and Bachellays 
Caſe, and Stone and Withypoles Caſe. . : . TE 


; Pigot verſus Rogers. 


Rror of a Judgment in the Kings Bench, in an Action 
upon the Caſe bzought againſt Pigot, late Sheritk of the 
County of Salop ; Mhereas upon 29 Auguſt, 13 Iac, one Ed- 
ward Doughty was obliged to the ſatd Rogers in an obligati⸗ 
on of 200 l. that he, poſtea, viz. 29 Junii 13 Jac. ſued a Latitat 
againſt the ſaid Doughty, with intent to pzocure him to be ar⸗ 
relted to recover the ſaid Debt > which was Directed to the 
Sheriff of the County of Salop to execute, who ſent his 
Warrant to the Bayliffs of Shrewsbury (who had the execu⸗ 
tion of Writs ) to arreſt him, and take Sond foz his ap⸗ 
pearance, who retoꝛned — rs that they had erecuted the 
Mrit; That the (aid Sheriff had falfly retozned at the day 
a Non eſt inventus, whereby he was defrauded of his Debt. 
The Defendant pleaded Not guilty, and found againſt him, 
and Damages aſſeſſed to one hundzed and fifty pounds, and 
Judgment: Ind Error bzought and aſſigned , that the De- 
claration was not god; Firſt, Becauſe it is chewn, that the 
Obligation was made 29 Auguſt, 13 Jac, and he ſhews that 
the Latitat was ſued out poſtea, viz. 29 Junii 13 Jac: which 
was befoze the Bond made: Sed non allocatur ; Foz althougy 
the. Pꝛoteſs be befoze the Bond, yet being retoznable in Mi- 
chaelmas Term, and the Latitat upon that, after the Bond, 


it is ſufficient to maintain the Action: And the Pꝛoceſs al- 


ways bears Teſte the laſt day of the Term befoze. Se- 
condly, Jt was alledged , that the Declaration was not 
god, becauſe he doth not Chew; that the Sayliffs delivered 
the Bond to the Dheriff 'which they had taken foz appea- 
rance ; No is it chewn, that the Defendant did not appear, 
92 had lurked in places unknown, whereby he lolk his Debt: 
Sed non allocatur ; Foz they ſerve but fo2 aggravation of Da⸗ 
mages, and are by the Uerdict ſupplied; TWherefoze the Judg⸗ 
ment was affirmed. 


Johnſon 


and thoke were | himſelf ; Noz if it had been averred they 
were fo: 
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Johnſon verſus Leman, Trin. 17 Jac, rot. 


A Ction upon the Caſe foz woꝛds: Uihereas he was of god 
A name and fame, and foz twenty years befoze was, and yet 
is, a Citizen of London, andof the Company of Uintners, and 
during all the ſaid time was a Merchant of Wines; Ind 
whereas Iohn Buxton and Robert Holden baqught an Action up⸗ 
on the Caſe againſt the ſaid Iohnſon now Pla 


intiff, upon a pꝛo⸗ 
miſe, ſuppoſing that in conſideration of 5 1. he pzomſed to deli- 
ver unto him befoze ſuch a day, two hoglheads of Uinegar, and 
that he had not delivered them: There, upon Non aſſumpſit 
eaded, the Jlue was to be tried by Niſi prius at Guildhall in 
ondon ſuch a day, at which trial he intended to be pꝛeſent. The 
Defendant knowing the pzemiſles, and intending to ſcandalize 
him, and to pꝛocure his neighbours to fozbear traffique with 
him, 11 Iuni, 17 Iac. having communication with one Thomas 
Boulton of the Plaintiff, and of the ſaid trial then to be had, (aid 
in the pzeſence of divers, Will you be at the trial betwixt Maſter 
Buxton and Fobnſon? ( innuendo the ſaid trial ;) whereto he an- 
ſwered , I cannot tell: UWhereupon the Defendant uſed theſe 
ſcandalous woads of the Plaintiff, William Foh»ſon is broken, 
(innuendo, he is not able to pay toz the Mares he hath bought) 
and I warrant you he dares not be at the trial at Guila- hall; Ubi re- 
vera he intended to be, and was at the trial, and was well able 
to ſatishie all his debts; Quorum præmiſſorum prætextu, &c. Ups 
on this the —— Not guilty, and found againſt 
him, and damages aſſeſſed to 2001, And after Uerdict, it was 
moved in arreſt of Judgment, that theſe woꝛds be not actiona- 
ble; Foz he doth not ſay, that he was bzoken in Eſtatez and it 
may be he was bzoken in body: And the woꝛds be not, that he 
dare not be there fo2 fear of any arreſt ; but it may be, he dare 
not be there, by reaſon of thzulting, oꝛ ſome other cauſe. Alſo 
there was not any trial betwixt Buxton and him, but betwirt 
Buxton and Holden, Plaintiff and him: Sed non allocatur; Foz 
it is all one in common parlance, betwixt Buxton and Holden and 
him, and it well intended what he meant thereby : Ind foz the 
wozds, He is broken, are common and vulgar woꝛds of one 
who fails in his credit , and becomes a Bankrupt , and ſo 
are commonly taken: Wherefoze they are taken in the wont 
ſcnſe ; and ſo the Court ſhall intend them. But becauſe the 
Damages were great, they would adviſe ; and both parties 
referred themſelves to the Loꝛd Chief Juſtice, who ozdered 
and awarded, that the Defendant ſhould pay 66 1, 13 s. 4 d. and 
the Plaintiff ould releaſe, | 


Greenwood 
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Greenwood verſus Tyber, Trin. 17 Jac, rot. 1179. 
Trin. 16 Jac. rot. 1089. 


| Kate u firmæ foꝛ Lands in D. Upon a ſpecial Uerdict the (11 
L Caſe was; Arthur Long and Alice his wife, in right of the HDL 45 
ſaid Alice, being ſeiled of this Land in fe, by Jndenture dated . -  - _ 
20 Aug. 2 Ed. 6. betwirt them and John Fiſher, let that Land to 55 
the ſaid John Fiſher and Anne his wife, and Jone their daughter, e- 314: 
habendum to them, ut ſupradictum eſt, & eorum diutius viventi 
ſucceſſive, from Michaelmas following foꝛ the term of their lives, 
rend2ing annually during their lives, ut ſupradictum eſt, 13 8. 4d. 
at the two uſual Feaſts, and an Yariot atter the death ot every 
of them: And after Michaelmas Long and his wife made Livery 
to the ſaid John Fiſher and his daughter, accozding to the ſaid 
Jndenture. Afterwards Long died, and Alice his wife accepted = £8: 
the Kent from John Fiſher : Ifterward John Fiſher died ſeiſed, 4: nl 8 GC 
and Anne his wife entred, and died ſeiſed; Jone entred, Alice en⸗ pot $17*_.. ©: 
tred upon her, and let to the Defendant: Jone takes husband, they 
enter, and let to the Plaintiff, Et ſi, &c. The firlt queſtion was, 
whether this Leaſe Habendum from Mich.foz the lives, and Li- 
very made after Mich. ſecundum formam Chartæ, be god oz not, in 
reſpect the limitation is of a Fræ⸗ hold, to begin at a future time, 3000: 
and no Livery made till aftey Michaelmas. And as to that point . f2- 94: 2 
it was reſolved , that it is god enough; Foꝛ the difference is +: +: 9. 
where the Livery is made by the Leſloꝛ in perſon, and where by : (+: 459: 
Letter of Attozney, being in the lame Charter generally made: 2. ... o 
But if the Letter of Attoꝛney be, to make Livery after Mich. then 4. 3147 
in both caſes it is god enough; Foz there is not any intention 
that the Livery ſhould operate futurely, but that Livery (hall be 
made when it chould operate, and the Eſtate Chould be god pꝛe⸗ 
ſently: And therefoze it differs from the Caſe Co. lib. 2. fol. 55. 
Bucklers and Harris Caſe, where a Reverſion was granted, Ha- 
bendum after Mich. foz life; Although the Attoꝛnment be after 
Michaelmas, yet being an act of a ſtranger, it fall not make 
that god which otherwiſe would be void: But here when the 
Leſſoz himſelf makes the Livery after Michaelmas, it is well 
enough. Secondly, Admitting ſuch a Leaſe be well made by 
a Feme (eiſed in Fee in her own right, Uhether ſuch a Leaſe 
made by Baron and Feme of Lands whereof he is ſeiſed in right 
ot his wife, can be god againſt the Fee to bind her, although 
the accept the Kent, unlels it be by Derd, as it is held in 26 H. 8. 
Dy. 2. & 91, that Ded being void, and this Leaſe working 
by the Livery onely (as it was objected that it ould do) 
whether this Leaſe be god: And it was reſolved it ould; —  _. 
Fo it was held, that the Livery alone did not make the „2 987 
Leaſe, but the Livery and Dad; And it tok its operation by | 
both ; Ind although if Livery w_ been made befoze Michaelmas, 
tee ! it 
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it had been void to make it a god Leaſe; vet being made after 
Michaclmas , it is made a god Leaſe by the Dæd and Live- 
ry, and not by any of them ſolely ; Foz the Livery in this caſe is 
but the execution of the Deed, and is a ſufficient witneſs of 
their agrament ; Which is the cauſe that it ought to be by 
Derd, to pꝛove the agreement of the Feme, and all Reſervati⸗ 
ons, Covenants, and Warranties compaiſed in the Ded are 
god, and the Leſſes and Leſlozs bound by them, and the 


Leaſe god, notwithſtanding this objection, The third and 


Je HS 
fo& 313: 


pzincipal queſtion was, in regard this Jndenture is made be⸗ 
tween Anthony Long and Alice his wife, on the one part, and 
John Fiſher on the other part; And the Denuſe is made to John 
Fiſher and Anne his wife, and to Jone their daughter, ut ſupra- 
dictum eſt, Jone and Anne not being parties to the Jndenture, 
whether it were a god Leaſe to Anne and Jone, by way of re⸗ 
mainder, the one after the other, oꝛ not; Foz otherwiſe as Joynt⸗ 
tenants, it was agred clearly by all, that they did not take, not 
being parties to theJndentare, And as to this point it was reſol- 
ved by the Court, that they Could take by way of Remainder, the 
one after the other, and as if the clauſe had been in the Deed, Si- 
cut nominantur in charta, as Dy.361. Fo2 if they chould not take 
that way, the Ped chould be void unto them, which the Law 
will not permit, if by any means o2 conſtruction it can be made 
god : And by this conltruction, that the husband firlt (hall have 
it, and afterwards the Feme, and afterwards the daughter, by 
this reaſon the daughter cannot have it during the life of her 
parents, no2 the Feme During the life of the Barn; So thereby 
every part of the P@d ſhall ſtand and be god enough; And 
this is enfozced by the woꝛds / Ut ſupradictum eſt ; which is, as 
ik they had ben named. Vid. 18 Ed. 3. 39. 39 Aſſ. Pl. 20. Ind 
it was held, that this Caſs differed from the Caſe, Trin. 27 E- 
liz, rot. 850, betwixt Wiſeman and Hobert, in the Kings Bench, 
where the Loꝛd S. by Indenture betwirt him and William 
Wiſeman the father, let unto William Wiſeman, Habend. to him 
and R. W. and I. W. his ſons, foꝛ their lives, ſucceſſive diutius 
viventibus; It was adjudged , that they chould not take im- 
mcdiately, becauſe they were not parties to the Deed, noꝛ ſhould 
take by remainder, to begtn to them in the Habend. as Joyn- 
tenants immediately ; And when they may not take that way, 
they (hall not take any way. Alſo it appears not which of the 
bꝛothers Chould take, the one befoze the other : But in this caſe 
it appears, that the firſt part of the 2&d chews, they all Gall 
take, and not the Habendum onely, Alſo the limitation, ut 
ſupradictum eſt, cheweth, that he intended ſuch one after the o⸗ 
ther: Allo the reſervation of the Rent and Hariot, ut ſupradictum 
eſt, ſhews that the one after the other hall pay the Rent and 
Hariot: Allo the limitation is, Et eorum diutius vivent. ſucceſ- 


five, & vivent. ſucceſſivè, fo2 term of their lives: So the — 
ceſſivè 
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ceſſivè is befoze the Limitatiow foꝛ all their lives: And in the 
other caſe the Limitation is to them foz term of their lives; 
and then the Succeſſivè doth not Divide it; UWherefoze it much 
differs from the ſaid Caſe : And it was adjudged, that this 

Leaſe was gud by way of remainder, and chat therefoze the 
Plaintiff Gould recover. But a Mrit of Error was pzeſently 
hereupon bꝛought in the Erchequer Chamber; And this being : 
argued there betoze the Jullices and Barons of the Exche- HCN. 
quer, they ſæmed to doubt eſpectally of the third point: Uhere- 

foze they moved the parties to compound; And afterwards 

= matter was funched vy compolition, and nothing done moze 

therein, 
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Coriton verſus Thomas, Hill. 15 Jac, rot. 2029. in Com. Banco. 


„D Rror of a Judgment in the Common Bench 

in Debt by Thomas; Uhereas befoze he 
had bought Debt foz 40 l. againſt I. S. and 
had Judgment to recover the debt againſt 
him, and had taken foꝛth an Elegit; That 
the Defendant being Sheriff, retoꝛned there⸗ 
upon, That he had by ſuch a Jury appzi⸗ 
ſed ſuch gods in ſpecie to the value of 40 l. 
and had extended ſuch Lands; which Gods and Lands he dcli- 
vered to the ſaid Thomas the Plaintiff, ubi revera he never velt- 
vered them to the Plaintiff ; per quod actio accrevit to demand 
that 40 l. &c, The Defendant pleaded Non debet, and found a- 
gainſt him, and Judgment foz the Plaintiff, and Erroꝛ aſſigned, 
becauſe no Action of Debt lies in this Caſe ; Foz it is not any 
debt in the hands ok the Dheriff, noz is there any cauſe to main- 
tain this Action; Foꝛ if he had not delivered the Gods, he Gould 
have his Action upon the Caſe fo his falſe retoꝛn. And Henden 
Serjeant cited a Judgment in the Common Bench, where in 
the Caſe of one Pike, anno 14 Jac. the Sherift upon a Scire fac. 
retoꝛned, that he had ſold the Gods fo2 ſo much money, which 
he had delivered to the Plamtiff; And the Plaintiff thereupon 
averring that he had not the money, maintained an Acticn of 
Debt. But the Court held, that this differs from the Caſe in 
queſtion, becauſe there the Sheriff by his retoꝛn conteſſed he had 
ſold the Goods, and delivered the money: But here it is not re- 
toꝛned, that he medled with the Gods, o2 with the value of 
them, ſo as there is not any certainty to charge him: Mhere⸗ 
fore the Judgment was reverſed, 


Anonymus. 


Pon an Excommunicato capiendo , the Plaintiff pleaded 


the Dtatute of 5 Eliz. And becauſe he was not „ 


Jacosi Regis in Banco Regis. 567 


— 


. upon ſuch plea pleaded, the party was diſcharged ; (. . 
Fo it was laid, that they ought to purſue the preciſe form, 
that the Crit Gould be bzought and delivered openly 
8 — Dtherwile it is void, and not warranted by the 
u .* ' 


Eaſtcourt verſus Cope, Hill, 17 Iac. rot. 94t. 


Ebt fog 127 1. reciting; rr the (3) 
D Sctentant in this Core the lui of 127 J. That - 
Defendant had not paid it; -per quod actio accrevit, &c. And it 
was t demurred, becauſe he doth not declare upon the 
entire Recozd, but begins with the Judgment; Fo2 it was ob⸗ 
— —— — upon the Recozd, 
he ought to chew all the Kecozd;Foz Nl viel Record is à god Plea, 
which Plea is taken from him by this choꝛt recital of the Re- 
co2d ; But where the Kecozd is but a conveyance to the Action, 
then this choꝛt — — recuperaſſet,fufficeth; as in Debt 
upon Deceipt, oz Action foꝛ fozging à crit, ar. in ſuch Duits 
it ſufficeth to begin at the Judgment ; as in 3 H. 6.9. & 9 H. 6. Fe 
Sed non allocatur ; Foz the ÞP:efidents are both ways, as all the aul: 46: 
P2othonotaries of the Common Bench infozined the Court: 
Wiherefoze the Coart ( Doderidge and Houghton being onely 
— was well enough; Ind adjudged it foz the 

* * 


Garret verſus Taylor. 


Actin upon the Caſe z UNhereas he was a fre Maſon, and (4) 
uſed to ſell ſtones, and to make ſtone-buildings, and was 
poſſeſſed of a Leaſe foz divers years to come, of a ſtone⸗pit in 
Hedington in the County of Oxon, and digged divers ſtones 
there, as to ſell, 83 to build withall ; That the Defen⸗ 
dant, to diſcredit and to depzive him of the cominodity of the ſaid 
mine, impoſed ſo many and ſo great thzeats upon his wozkmen, 
and all comers diſturbed, th! fo maihem and ver them 
with Duits, if they bought any 3 CWhereupon they all 
deſiſted from buying, aud the others from wozking, ac. After 
ment by Nihil dicit foz the Plaintiff, and Damages found 
inquiſition to 15 1, it was moved in arreſt of Judgment, 
that this Action lay not; Foz nothing  ailedged but onely 
woꝛds, and no act nozinſult; And Sutts on feat are 
no cauſe of Action: Sed non allocatur; Foz the thzeatning to 
inatyem, and Duits, whereby they durſt not work os buy ts 8 
great damage to the Plaintiff, and his loſing the benefit of his 
Quarries a god cauſe of Action, — TS 


— 
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ow he was polleſſcd foz years, by what Title, ac. Pet that be⸗ 
ing but a conveyance to this Action, was held to be well e- 
nough ; And adjudged foz the Plaintiff, | | 


May verſus Gybbons. 


(5) KH foz theſe woꝛds; Have you brought home the 40 l. you 

ſtole  Ffter Uerdict, upon Not guilty pleaded, and found 
fo2 the Plaintiff, it was moved in arreſt of Judgment, that 
theſe woꝛds be not actionable ; Foz they be not ſpoken aftirma- 
tively, but by way of interrogation ; And the Court doubted of 
them, and would adviſe. Atterward in Trinity) Term 18 lac. 
aul: A. it was adjudged foz the Plaintiff ; And this Judgment affiv- 

med in a Uirit of Error bzought thereupon. 


- 


Iennyngs verſas Playſtowe. 


(6) R Eicous : UQhereas he had diſtrained fozty cherp of the Defen- 
| * dants, and eighty ol Robert Stathams, and would have im⸗ 
fours pounded them foꝛ Damage feſant, That the Defendant reſcued 
them all, and twk and chaſed them, #c. The Defendant juſki- 
fies the putting in ok his fozty ep into the place where, as 
Common; And that the Plaintiff, De injuria ſua propria abſque 
rationabili cauſa, tik and chaſed them, and that he the Defen- 
dant would have taken them from Him, and they ran amongſt 
the other eighty (heep of Robert Stathams, and flocked with them; 
# And becaule he could not ſever them, he took and chaſed them, ec. 
Quz eſt eadem Reſcous tranſgreſſ. And it was thereupon de mur⸗ 
red, and without argument adjudged foz the Plaintiff ; Foz al- 
though there be ſome colour to reſcue his own Dheep, vet he 
ought not to reſcue the Dhep of a ſtranger, who (it appears 
not) to have any right of Common. And although he ſaid, they 
flocked together, and he could not ſever them, yet he ought to 
have ſaid, that he chaſed them to ſuch a place to have ſevered 
them, and not that he chaſed them all away: Wherefoze it was 
adjudged fo2 the Plaintiff, 


Webley verſus Gilman, in the Exchequer chamber. 


E Rror in the Exchequer Chamber of a Judgment given in the 

Kings Bench: The Errot aſſigned was; That there was 
not any bay] upon the file ; And this was certified accozdingly, 
and that he was not in cuſtodia Mareſchalli: And it was held by 
all the Juftices and Barons, that it could not be aſſigned foꝛ Er- 
aue SS: rot, koꝛ it is contrary to the Recozd ; Foz the Declaration is a- 
fer , gainſt him as in cuſtodia Mareſchalli, and he appears and pleads 
to the Iſſue as a paſoner who was in cuſtodia Mareſchalli;There- 
foze he chall not be now received: to ſay the contrary: UWherefoze 
the Judgment was affirmed. Sporc 
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Sporc verſus Drury, in the Exchequer Chamber. 


| of a Judgment in the kings Bench, in an Action upon (8) 
the Caſe againlt an Erecutoz, upon a pꝛomiſe of the Teſta⸗ 

toꝛ, to pay ſuch a ſumme fox ſuch ſeveral wares, amounting in 

toto to 821. 8s. The Extoz aſſigned was, becauſe the ſummes * 
did not amount to that ſumme; Foz in truth it was 82 1. 18 8. 424 400 

ſo 105. moze ; And the Jury found 42 l. Damages: And it mas ee 99.9 
held, that it was not any Erroꝛ; Foz the niiſ-caſting of a Clerk a :247* - 
chall not pꝛejudice, eſpecially dee dun than it ought to be. De- 3. .. 42 
condly, Jt was objected, that the ment is erroneous z Foz 

it is, Quod recuperet damna de bonis teſtatoris in vita ſua z and he 

doth not lay, Tempore mortis, às the uſual courſe is: Sed non 

allocatur ; Fo it is all one, foꝛ they cannot * Gods Tem- 

pore mortis; but they were bona ſua in vita ſua. Thirdly, Jt was 
objected, that the Judgment is erroneous, becauſe the Judg⸗ 
ment is, Quod recuperet the 50 1. 8 s. which was the 42 1. and 
8s, found foꝛ Damages, and 53 s. 4d. foz Golts, which was 
increaled by the Court to 8 1. Et fi non, &c. Tunc recuperet 8 J. 
de bonis ſuis propriis: And he Doth not ſay, the fozeſaid 8 1, aſſeſ- 
ſed foꝛ Coſts, noꝛ what 8 1. And ſo it is not warranted by any of 
the pꝛelidents: Sed non allocatur; Foz the ſumme of 8 1. being 
aſſeſſed foꝛ Cofts, all be intended that ſumme onely, and no o⸗ 
ther; Althought it were — to follow a foꝛmer pꝛeſident, vet it 
is well enough: UWherefoze the Judgment was affirmed, 


Garraway verſus Harrington, ant. pag. Exchequer Chamber. 


Rror of a Judgment in the kings Bench; The Erroꝛ inſiſted 
E upon, was, that the Declaration did not compꝛehend ſuktici⸗ _ _ 
ent Title; Foz it was grounded upon an Grtent, which ought w #2 7 © 
always to be by inquiſition ; And the Sheriſt himſeit without 
an Jnquiſition cannot execute it. here, it is not, that the 
Sherift retoꝛned the Jaquiſition ; But, that the Reverſion and 
Rent were delivered in extent: And this was held to be an incu- 
rable tault; And foz this cauſe the Judgment was reverſed, 
But they did not deliver any opinion ot the matter in Law, whe- 
ther he were utterly barred by acceptance of that Leaſe, 02 
whether the Conuſe ſhould avoid the ſecond Extent by Action, oz 
whether he Could be put to his Audita quzrela; as was objected, 
that he might not avoid the extent of the Dtatute, but by Audita 
1 Vid. Co. lib. 4. fol. 65. Fulwoods Caſe, 22 Ed. 3. 7. 21 Afl, 
— -. bh | 


auts: (9 


odd Goodwin 


= 
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Goodwin verſus Goodwin, in the Exchequer Chamber. 


Ew of a Judgment in the Kings Bench, in an Action upon 
the Caſe, upon a pꝛomiſe of the Teſtatoꝛ; In conſideration 
the Plaintiff would marry one Mary, liter ot Dir George Ful- 
wood, and in conſideration che would accept ſecurity foz the pay⸗ 
ment of 100 l. per annum to her during her life, fo2 and in name 
of her joynture ; And in conſideration that Sir George Fulwood 
Gould give utito the Plaintiff ſecurity foꝛ the payment of the 
poꝛtion of the ſaid Mary, at the time betwirt them then and 
there agreed, The Teſtatoꝛ aſſumed, that his Executoꝛs oz Id- 
miniſtrãtoꝛs Gould pay within a year after his death 500 l. And 
alledgeth in facto, that he eſpouſed the ſaid Mary; That the ac- 
cepted of the Plaintiff a Bond of 1000 1. ſeaied and delivered to 
Sir George Fulwood, to her uſe, fo2 the payment of 100 l. during 
her like; That Sir George Fulwood entred into Bond to the 
laintitt toʒ the payment of 100 1. being the poꝛtion of the ſatd 
ary, ad diem futurum & modo præteri um: And that the Teſta- 
toꝛ died ſuch a day; And that the Executoꝛ had not paid the ſaid 
ſummes, ac. Upon Non aſſumpſit pleaded, and touno foz the 
Plaintift, and adjudged acco2dingly, Error was bzought : And it 
was firſt alledged, that this pꝛomiſe to tie the Executoꝛ when the 
Teſtatoꝛ was never bound, is not god, no moze than one can 
bind his Heir with an Obligation oꝛ Warrinty, when he him- 
ſelf was not bound; Which was agreed to be Law: But it was 
ſaid, the Caſes were not alike ; Foz the Teltatoz may bind the 
Executoꝛ, whereto he himleik is not bound: Foz the Gods of the 
Teſtatoꝛ are onely chargeable, which he may well bind. Se- 
cotidly, It was objected, that the acceptance of the Bond foz the 
payment of 100 J. per annum Eng het like, is not accoꝛding to 
the agreement ; Foz it oughe to be an aſſurance of 100 l. during 
like, nomine Iuncturæ; Do itonght to be a real Aſſurance, 
whith hall be a Free-hold, as in bar of her Joynture, and not a 
Bond onely: Sed non allocatur; Fo; it is but an Aſſurance foꝛ 
payment, and not, that he hould make affurance of Kent ; And 
[tis ſuch as te accepted, which 1s ſufficient. Thirdly, That it 
is not alledged, to whom this Bond was made; Foz it is, that 
it was ſealed and d to Dir George Fulwood, to the uſe of 
Mary; But he doth not ſay; that it was made unto her: Sed 
non allocatur; Foz it chall be intended te be made unto er And 
che atcepting it, non refert unto whom it was made. Fourthly, 
That the alledging Sir Geotge Fulwood entred into Bond fv? 
the payment of her poztion, ad diem tunc futurum & modo præteri- 
tum, is not god, becaule it is not alledged, that he at a day be⸗ 
twixt them agreed upon, at the time of the pzomiſe, #c. And ik it 
be at any other day, it is not arc ding tothe conſideration ; Sed 
non allocatur;Fo2 it (hall he intended to be upon the day agreed up- 
on; Wherefoze the Judgment was affirmed, Clark 


— 
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Clark verſus Thomſon, the Executor of Iſaac, Hill. 17 Jac, 
| rot. 1155. or 1555. 


ſſumpſit: In tonſideration the Plaintiſt would marry the (11) 
Teſtatoꝛ, he pꝛomiſed he would leave her woꝛth 500 l. And 

alledgeth in facto, that he did not leave her woꝛth 500 l. Extep⸗ 

tion was taken in arreſt of Judgment, after Uerdict foz the 

Plaintiff, that an Aſſumpſit lies not againſt an Erecutoz upon a 

collateral pꝛomiſe of the Teſtatoꝛ; And that this perſonal Con⸗ 

tract by the entermarriage was determined, as if a releaſe had 

ben made; o2, as where the Debto2 takes the Debtre to Feme, 6 6231 

the debt is determined: Sed non allocatur; Fo2 it never was a pe ee, 

duty in the life of the Ba, no2 ever could be releaſed by him: ante 25 

Uherefoze it was adjudged fo2 the Plaintiff, Note, This 

Judgment was affirmed in a Writ of Error in the Exchequer cham- 

ber, and Juftice Winch ſhewed that ſuch a Caſe was before in the 4 

Common Bench betwixt Smith and Stafford, where the Baron pro- (fob: 216: 

miſed to the Feme before marriage, that he would leave her worth 

one hundred pounds: And three Iuſtices there held, the Action 

well lay againſt the Executor of the Baron; But the Lord Hobert 

to the contrary. 


Adams verſus Flyth. 


Por of a Judgment in Havering Court in Efſex: The Er⸗ (12) 

r02 alligned was; Becauſe the Judgment being in Debt 

by Nihil dicit, there was a diſcontinuance , viz, That after 

imparlance , day was given to the parties until the next | 

Court, and no day certain: And foz this cauſe it was held / 54. 

0 be a diſcontinuance, and the Judgement was reverſed. Vide aus: 314 
y. 262. 


Coles verſus Kinder. 


—— In conſideration the Plaintiff would pay unto the (13) 

Defendant the ſumme of twenty pounds, he pꝛomiſed to | 

aſſure ſuch Land by ſuch reaſonable aſſurance, as by the Plain- 

tiff Could be adviſed and required; who deviſed and required 

an Jnden:ure of Feoffment,with Covenant to diſcharge and ſave 

him harmleſs from all incumbꝛances made by the Defendant, 

and foz further aſſurance upon requeſt to be made within ſuch a 

time; And fo2 not ſealing this Aſſurance the Action was 

bꝛought: And it was thekeupon demurred; Foz it was . . 

ſaid, Although he be to make aſſurance , yet he is not to 1 Cb. 

be hound with any Covenants; And therefoze he is not / N 4+ 

bound to ſeal that Aurance ; And of that opinion was the ,,,, {s- 1 

whole Court , that although — — 3 are * 
2 an 
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of 72 Termino Paſchæ Anno decimo octavo, & c. 


and reaſonable , yet the agreement not being to make it with 
reaſonable Covenants, but onely reaſonable aſſurance, he is not 
bound to ſeal it; Foz it is not any part of the Aſſurance; 
And the Aſſurance may be without any Covenants ; UWhere- 
foze it was held, that the bzeach was not well aſſigned, 
and the Declaration was not god: But they would adviſe 
thereof. And afterwards being moved again , they all held 
their fozmer opinion, That this Allurance, with theſe Cove- 
nants, was not within the pꝛemiſe: UWherefoze the bzeach 
thereof was ill aſſigned ; Ind adjudged it foz the Pefendant, 
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found, that John Bertler being 4 Copy 
Mannoz, and Uiſcount Bindon Lozd thereof 


Jo. Whitley and his heirs, to the uſe of him and his heirs, duni 
the life of the (ard John Bertlet; remainder to Hellen, wi 
of the ſaid John Bertlet foz her life, remainder to the ſaid Joba 
Bertlet and his heirs : John Bertlet grants that remainder to 
William Bertlet and his heirs ; Afterward Hellen dies, Iohn 
Bertlet takes to wife the Defendant, and dies: Uihether the 
Zeme (hall have her widows eſtate oz not, was the queſſfon, 
Ind it was argued on the Plaintiffs part, that this Copy-hold 
eltate was deſtroyed befoze her m e ; Mheretoꝛe (he can⸗ 
not claim it: Foz by the ſeverance of the Fre-hold from the 
Copy-hold of the Wanno, u was not any parcei of the ſaid 
Wannoz, but utterly deſtroyed : Ind this cuſtome of the Man⸗ 
no2 cannot extend thereto ; Foz the is, that if a Copy- 
holder dies ſeiſed of any Tenements, parcel of the Mannoꝛ (and 
here, thele Tenements be not parcel of the Mannoz) therefoze 
the cuſtome cannot extend unto them. Jt was alſo ſaid, Al⸗ 
though tius grant of the Fre-hold and ſeverance thereof from 
the n02 doth not deſtroy it, ik it had bern granted to a 
mer ſtranger, and without the p2ivity and afent of the Copy⸗ 
holder; Becauſe the Loꝛds Act ſhall not pzejudice the Copy- 
holders eſtate, as it is held, Coke 2. fol. 17, and lib. 4. fol. 24. 
Murrel and Smiths Caſe ; Pet here, fozaſmuch as it is by his 
pꝛivity and conſent, as appears in that he takes the remainder 
in fee, and grants it over to his ſon, he is pzivy,. and thereby 
conſents that it Could be deſtroyed. It was alſo moved; that 


this Purchaſe of the Remainder iS a deſtruction of m— 
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hold; Foz he cannot have an Intereſt in the Jnheritance, and 


alls inthe Copy⸗hold. It was allo obſected , that by the Se⸗ 
verance being befoze the Defendant was married to the ſaid 
John Bertler, this cuſtome was deſtroyed betoze che was inti- 
tuled, and che cannot claim; Although peradventure the Femc 
who was married befoze that Deverance , ſhould not be pꝛe⸗ 
judiced thereby. But notwithſtanding theſe reaſons , affer 
Argument at the Bar, Jt was reſolved and adjudged by the 
Court fo2 the Defendant, that che Could have it during her 
Uiduity ; Fo2 the cuſtome is continued quoad her, although 
the Free-hold: be ſevered from the anno2:; Foz the Lozds 
Act Gall not pꝛejudice the Copy-holders eſtate, and it is a 
paiviledg oꝛ benefit annexed and fired by the cuſtome to his 
eſtate, that his Feme qhall have it after his death; which chall 
not be dcſtroyed as long as the Copy-hold eſtate remains un⸗ 
deſtroyed ; And the Copy-hold eſtate here remains, notwithſtan- 
ding the ſeverance from the Free-hold; and not onely as a pꝛi⸗ 
viledg (as it was alledged to be) but as a mer Copy-hold, 
Ind notwithſtanding the remainder was in him, and ye gran- 
ted it over, yet he continued and dyed a Copy-holder, and ſo his 
Feme (hall have her widows eſtate: Uherefoze it was ad- 
judged fo2 the Defendant. And upon a Caſe made chereok in 
the Court ot Wards , Jt was reſolved by the two Chief Ju⸗ 
— and Tanfield Chief Baron, That the Copy-hold remain⸗ 
E 7 c + 


Monk verſus Butler, Paſch. 17 Iac. Rot, 140. 


T Reſpaſs: Foz that in a Cloſe called Arſcomb in Barwick St. 

John, he chaſed twenty of the Plaintiffs beaſts ; The De⸗ 
fendant juſtified foz Damage Feaſant, às in his Free-hold, The 
Plaintiff replies, that this Cloſe containg an hundzed Acres, 
and from time whereof, #c. was known by the name of Arſ- 
comb; Aud chews, tyat the Loꝛd 4e Ia. Ware was ſeiſcd thereof 
in fc; And by ane 28 H. 8. granted Common of Paſture to 
William Shelley and his heirs koꝛ twenty beaſts in Arſhcomb, 
who conveyed it to Ioha Shelley, who licenced him to put in 
thole twenty beaſts ; Foz which,#c. The Defendant pleaded, 
that there was no luch Uillage o2 Hamlet, noz place known 
out of any Uillage oꝛ Hamlet, called Arſcomb. And it was 
thereupon demurred: The Nueltion was, Uhether a fine 
may be levied of a Cloſe by a known name in a Uill, without 
mentioning the Uul oz Hamlet where it lies. And adjudged, 
that the fine is god enough; Foz it is but the agrament of 
the parties, which being recozded , although there be neither 
Uull oz Hamlet mentioned wherein it lies, is god enough, 
And notwithltanding it was objected, that a Præcipe ſought to 
be ina Uillage oz Hamlct, oz place known out of a Uillage 
02 


_ 
— — 
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02: Hamlet, as appears by all pleadings : Foz if the place 
known be within a Will , oz Yamet , the præcipe to 
be bzought accodingly, It was thereto anſwered ; True 
it is, in a Præcipe, oz any Uirit, whereto the Defendant is to 
anſwer ; But here, this being but a concoꝛd and agrement of 
the parties , and no exception taken, but the fine is dzaven and 
paſſed, it is well enough; But in a Scire fac. upon this fine 
he muſt chew, that it is in ſuch a Mill oz Hamlet. Vid. 1 H. 5. 
9. 7 H.6.22, 38 Ed. 3.20. 21 Ed.3.14. 7 Ed. 6. Tit. Fines 44, 
Sothe Court reſolved here; Although it be confeſſed by plea⸗ 
ding / that there is not any place out of a Mill oz Mamlet cal- 
led Arſbcomb, but that there is ſuch a Cloſe in Barwick St, 
lohn , yet the fine is god , and the Defendants plea ill. It 
was then moved, that this replication was not good, noꝛ inti⸗ 
tuled the Plaintiff ; Foz the Landis the Fre-hold of the De⸗ 
fendants : And the Plaintiff intitles himſelf to put in his 
dealts by licence of him-to whom the grant was made, And 
it was objected, that he who Hath this Common, cannot licence 
any other to put in his beats , but ought to uſe it with his % a0 
own beaſts ; And ik he might licence, yet he cannot do it with- 
out deed : And of that opinion was the whole Court, that this 
Licence in another Soil, transferred over to another, to have 
the pzofit in the ſaid Soil, cannot be without deed; But one 
may juſtiſie to hunt, oz ule the like liberties in the Soil of the 
Plaintiff himſelf , who made the Licence without any Ded, 
as 5 H. 7. 1. and 42 Ed. 3. 3. But whether he might in this 
caſe Licence another to fed there with ſuch a number of beaſts, 
becauſe it is foz a certain number, and is as Paſture , and 
not Common, which ought to be taken with the mouths of the 
beaſts of the Commoner, they gave no reſolution, but ſeemed 
to doubt thereok : But foz the other point it was adjudged 
fo2 the Defendant. | 


Iouce verſus Parker, Farmor of North-Moulton. 


Rohibition: Sutmiſing that he was ſeiſed in fe of a Mel⸗ (4) 

ſuage 4 100 Acres of Land, 20 Acres of Medow, 60 A= RF: C45: & 
tres of Paſture, and upon them kept Yusbandzy, and maintai⸗ 
ned a family to employ in Yusbandzy , and to maintain the 
Plough to manure and till the ſaid: Land, and uſed to rear 
annualky Colts and young Bealts to ſupply the ſtock of Yorſes 
and Oxen foz the Ploughz And uſed to keep upon the ſaid Te⸗ 
nements Milch⸗kine, Bullocks , Yeifers, and Shep, fozin- 
creaſe of Stock, and maintenance of the Family; by the la⸗ 
bour of which the Parſon had the greater Trthes : Ind he al- 
ledgeth a cuſtome, that they uſed to clip the Mol from the necks 
of their Dheep foz the pꝛeſervation of the Sheep; And at the 
clipping of the Shep they uſed to pay the Tenth Fleece; __ 
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in eonſideration thereof uſed to be diſcharged of the Neck-wwl ; 

As alſo, that every Pariſhioner and Jnhabitant within the 
Pariſh, who kept any Oren, Dters, oz Bullocks of his own, 
oz by way of agiliment which are to be employed foz Tilling the 
Land, uſed to be Diſcharged from the payment of Tythes foz 
them. As allo, that if any kp any dzy Yeifers pro ſupple- 
mento ſtauri vaccarum; In conſideration that the greater num- 
ber of Calves, and quantity of Milk and Dairy is thereby in⸗ 
creaſed, to be diſcharged from the payment of Tythes foz ſuch 
dzy Heifers, ac. And Illue was joined upon theſe ſeveral Pꝛe⸗ 
ſcriptions, and found againlt the Plaintiff ; And now moved 
in Irreſtof Judgment, that notwithllanding this Uerdict, no 
Conſultation Could be granted; Foz as to the firſt , foz the 
Mol, the Jfſue is ill joined: Foz the Traverſe is, Abſque hoc 
quod in conſideratione inde 3 That they are diſcharged, ac. Sed 
non allecatur, Fo2 although it be not a god and apt Iſſue, vet 
Verdict being given, it is aided by the Dtatute ; Foz the ſecond 
and third Jſlues, Jt was moved, that they be no moze then the 
Law appoints; viz. to be fre foꝛ the agiltment of Cattle, being 
d2y Cattle, whereof no Tythes by Law are payable ; As Fitz. 
N. B. 53. And then Illue being taken of that whereof by Law 
no Tythes be payable, no Conſultation hall be granted: Sed 
non allocatur ; Foz the Pꝛohibition is grounded upon the Pꝛe⸗ 
ſcription, and being found againſt it, that they have uſed with- 
in the Parich to pay foz agilted Cattle, it is not god: Allo he 
doth not claim to be free foz Cattle agiſted of his own pꝛoper 
Cattle, but generally foꝛ all Cattle agiſted ; which is not rea⸗ 
ſonable, no2 ſtands with Law: And it was afterwards held, 
That theſe Pꝛeſcriptions being found againſt the PlaintiF, 
Conſultation Gould be granted: And ſo it was adjudged fox 
the Defendant, 


The Lady Gargrave verſus Gervaſe Markham. 


Fx to reverſe an Outlawzy in Debt after Judgment: 
The fir Erroz aſſigned, was, becauſe the Urit of Exi- 
gent being directed to the Sheriffs of the City of Lincoln, the 
Writ is, Quod Capias corpus ejus, Ita quod Habeas Corpus ejus : 
here they being two Sheriffs, the Writ ought to have been, 
Capiatis & habeatis : Sed non allocatur ; Foz they both be but one 
olkicer to the Court. And although in the end of the Writ it is, 
Ita quod habeatis ibi hoc breve; yet there is no repugnancy » fo 
it is god both ways. A ſecond Erroz aſſigned, was, becauſe 
inthe Onginal Urit, and all the pzocedings , che is named 
Agnes Gargrave of Kingſley in Comitat. Ebor, And in the Exigent 
Gets named nuper de Kingſley, A third Erroꝛ, becauſe the 
TUrtt mentions, Quas recuperavit verſus eum, where it ought to 
have bien eam: And it was held, that theſe two laſt 2 — 


— 


— 
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ficient cauſes to reverſe the Outlawzy: And foz theſe cauſes 
it was reverſed, A fourth Erroz ajligned, was, becaule there 
was not any Pzoclamation in the County where che inhabited: 
Sed non allocatur; Foz it is not neceſſary in an Exigent after 
Judgment, when che once appeared, but upon the firlt ptoceſs 
dnely; Vid. 2 K. 3. 15. 21 H. 6.7. 14 Ed. 4.6. 5 Ed. 4.57. 23 Ed. 3. 
22. Where ex exſinuatone, pro ex inſinuatione, foz Want of i the 
UUrit abated, 


Thomas Hollingworths Caſe, Paſch. 18 Jac, Rot. 


: 71 '< 
7 he Hollingworth was indicted ; -Uhereas he prim. Apr. 6 22 

A 18 Jac, was an Jnhabitant at Braintord in the County ok 
Midd. Chat he at Hackney and other places within the ſaid 2.9: 7 1: 4 
County was a wandzing Pedler, carrying about Wares to 
ſell in paivate houſes, and not in open Marbzets and Fairs; | 
and ſold ſuch wares, chewing what in particular, to colour 
is wandzing ; and ſo in forma prædicta was a Uagabond ; 
it was thereupon demurred, Firſt, whether he may be in⸗ 
dicted fox the offence paſt, oz — be onely taken in the man⸗ 
ner, and puniſhed by the J ok Peace accozding to Law. 
Secondly, whether by this carrying and ſelling of wares in 
the ſame County wherein he inhabits , out of Fairs and 

Markets, and not elſewhere , he (hall beſaid to be a Rogue 

within the Statutes. And it was adjudged that he Gould ; 

Foꝛ he is a Pedler and Manderer within tye woꝛds and in⸗ 

tent of the Statutes, and may well be indicted and punich⸗ 

ed as an offendoz agatnſt the Statute : Uherefoze it was 

adjudged againſt him upon the firſt Argument. Vide th? 

Statutes, 5 Ed.6. cap. 21. 14 El. cap.5. 39 El. cap.4. 


William Buſsfield verſus Jol Buſsfield, Paſch. 16 Jac, 
Rot. 2371. in Com. B. 


Rror in Debt fo2 an hundzed pounds upon an Arbitrement (6) 
made apud Caſtrum Eborum. Upon a ſubmiſſion made 1 De- 
cemb. 13 Iac. fo2 all matters and controverſies betwixt them, 
Ita quod , the ſaid Atbitrement be made under the hands 
and ſeals of the Arbitratozs, ad vel ante the 5 of December 
following, ready to be delivered at the hop of George Hill in 
the Exchange London; And chews, that they made their Arbi⸗ 
trement under their hands and ſeals , apud Caſtr Ebor. adtunc 
& ibid. parat. to be delivered at the ſaid Shop of the ſaid George 
Hill in the Exchange London, and thereby arbitrated, that Iohn 
Buſsfield Chould pay to Will. Buſsfield an hundzed pounds; and 
that the one Gould releaſe to the other all Actions and De- 
mands from che 28 of 9 next befoze; And _ 
eee hey 
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they ould pay 10 8. to the Uriter of the Award fox his pains. 
audit was tgereupon demurres ; Fo2 it was pzetended that 
here was not any award accoꝛding to the fubmiſton z Foz the 
ſubmiſſion being 1, Decemb. 13 Jac. to2 all matters and demands 
beloꝛe the ſaid time; And it is conditioned, Ita quod, &c. Tyis 
award to releale all demands befoze the 28. Novemb. and ſo 
omitting two days befoze the ſubmiſſion; and there mightade di⸗ 
vers controverſies be:wern the laid time which is not arbitra- 
„ted, is therefoze no award accozding to the ſubmiſſion ; Sed 
ro- 0:9 0:0 non allocatur; Foz it tall not be intended unleſs it had been 
F-21727 thewn; But it it had been chewn, that there were controver- 
auls: 3983: lies depending} raiſed in thole 2 days, which were not befoze, 
then the arbitremen: had been void in all. But fo2 the award 
- +. », of the ten ſhillings to be paid to the UUriter, it was void in this 
aus: 449: point: Uheretoze it was adjudged foz the Plaintiff, But now 
es Error being bꝛought and aſſigned in matter of Law, the Court 
of the Rings Bench agred to affirm the Judgment: But it 
was then moved, that the Declaration was not god; Foz it 
is declared, that they made and delivered their Award Apud 
Caſtrum Eborum quarto Decemb. adtunc & ibid. parat. to be de⸗ 
livered at the chop of George Hill apud London. And it was al- 
ledged, that this was a void publication and delivery; Foꝛ it 
ought to be publiched and delivered at the Exchange in London, 
where the parties are to expect it, and not at any other place; 
And foꝛ this cauſe it is void, and not accozding to the ſubmiſkion, 
And of that opinion were Doderidge and Houghton; Foz it is 
reaſon it chould be publiſhed and ready to be delivered at the 
places appointed where the parties are to expect it, and not at 
any other place; Foꝛ the parties have not by intendment any 
Conuſance of ſuch delivery, and there being a day and place ap⸗ 
pointed, they needed not to ſerk it in other places, noꝛ to take Co- 
nuſance of ſuch dehvery : And as they might deliver it at the 
(Caſtle at York, ſo they might deliver it at any parts beyond 
Seas, and the parties may as well take knowledg of the one 
as the other. But Montague Chief Juſtice held, that this pub- 
lication there, and allegation, that it was adrunc & ibidem,rea- 
dy to be delivered at the ſaid Shop in the Exchange, was ſuf= 
ficient ; Uherefoze the Court would adviſe, Nete, This Ex- 
ception was not taken in the Common Bench, „ 


Upſheer verſus Betts. 
A Ction upon the Caſe : Whereas the Plaintiff the 1 of 
April 17 Jac. and fo2 divers years befoze was a Mer- 
chant > That the Defendant the ſaid 1 April 17 Jac. ſpake 
theſe words of the Plaintiff , He is a Bankrupt flave. The De- 
fendant juſtifies, becauſe the Plaintiſt 1 Apr. 15 Jac. became 
Bankruvt; and therefoze he ſpake theſe woꝛds: re 11 
ainti 
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Plaintiff demurred. And without argument it was adjudged 
fo2 the Plaintiff , Firſt, that theſe woꝛds are Actionable ; And 
ſecondly, that the Bar was inſufficient, becauſe he doth not al- 
ledge, that he continued ſtill a Bankrupt ; And without aver- lg N 
ment it Call not be intended that he continued ſo ; Foz it may be gi 
that he afterward recovered himſelf, and became a god Mer- (12: 317 
chant and no Bankrupt, 


Lutterford verſus Peter le Mayre. 


A Udita Querela , to avoid Execution upon a Judgment: And (8) K 
ſuppoſeth, that one John Troughcon and the Plaintiff as his = 
Surety were abliged in an Obligation of 200 l. fox the payment 

of 1001. which being not paid Debr was bzought, and Judg- 

ment had thereupon. And afterwards the ſaid Io. Troughton en⸗ 

tred into a new Bond of 200 l. foz the payment of 1101. at ano- 

ther day, which was in ſatisfaction of this Judgment; which 

the Plaintiff actepted : And averred this to be foꝛ the lame debt. 9: 
And it was thereupon demurred , and without argument ad- '-7*' 
judged fo the Defendant ; Foz ſuch bare ſurmiſe,which is but 
matter of Fact, is not ſufficient to avoid a Judgment: And being 
but to give another Action upon a Bond is not lukficient to avoid 
a Bond, à multo fortiore is not ſufficient to avoid a Judgment, 
Vid. 4 H. S. Dy.1. 12 H. 4. 


Aldrich verſus Walthal Adminiſtratrix of Ioh. Walthal. 


Ebt: The Defendant pleaded Plenè adminiſtravit. The (9) 
Plaintift ſaith, that at another time he bzought an Action 

of Debt againſt the now Defendant-: Uhereupon che was wai⸗ 
ved upon mean p2oceſs. And che bꝛought a Urit of Error, and 
reverſed the Outlawzy ; Uhereupon he freſhly bzought this 
Action : And that at the time of the firſt YUrit bzought the had 
Aſſets in her hands, ac. Et hoc petit quod inquiratur per Patriam, 
Et defendens ſimiliter. And hereupon Uerdict was found foꝛ the 
Plaintiff, and Judgment given accozdingly. And now Wal- 
thal bꝛings Writ of Error: The Erroꝛ inliſted upon, was, that 
this is not any Plea; Foz although che had Aſſets at the time 
the firſt Action bzought, yet che afterwards might have well 
adminiſtred it, by reaſon of a lawful recovery oꝛ lawful payment 
after ; Sed non allocatur; Fo2 it ſhall not be intended without 
ſpecial matter ſhewn : And it ſufficeth, if there were ſufficient 
at the time of the firſt Action bzought, if the doth not chew ſuffi- 
cient cauſe of diſcharge after that time. Secondly, it was ob- 
jected, that here it is not an ill Jſſue : But there is not any J[- 
ſue at all joined; Therefoze not aided by the Statute of Feofasls; 


Fot here is a matter affirmed by the Plaintiff which ought to be 
Cece 2 anſw e- 


- — — — 


Termino Trinitatis Anno decimo octavo 
anſwotred unto by the Defendant by contelſion oz dental. But 
here tye Plaintiſt doth not expect the Defendants anlwer, but 
concludes his Plea with Hoc petit, &c, whereas he ought to 
have averred his Plea, and the Defendant then have anſwe- 
red thereto ; So as there might have been an Affirmative and 
a Negative, without which no Jfſue can be joined: So as 
berea trial is without any Iſſue, which is not god. And of that 
opinion was the whole Court: But they would adviſe, #c, Re- 
ſiduum poſtea. 


Standred verſus Shorditch. 


T Re(paſs for chaſing his Gelding ; The Dekeydant jultities 

toꝛ Damage Feaſant ds in his Free-yold. The Plaintift replies, 
that he is ſeiſed of a Meſluage, and ſuch Land in Middletonſton 
in fe; and that he and all thoſe whole, #c. have had Common 
pro 25 magnis averiis , every year after May-Day in the place 
where, at. and therefoze put in his Gelding to ule that Com- 
mon. Ind upon this Plea, jſſue being joined and found foz2 
the Plaintiff, It was moved in Arreſt of Judgment, that this 
Plea to claim Common pro 25 magais averiis cannot be god; 
Fo2 it is not certain to2 what Beaſts he claims: Allo it is not 
averred, that this Gelding is one of them; Sed non allocantur: 
Foz magna averia may well be intended Hoꝛſes, Oren, Kine, 02 
other ſuch beaſts of thoſe kindes which are Commonable , and 
fuch,which by the common phzaſe of the people are well known 
among them: And I ue being joined and found, it is god e- 
nough. And as to the averment, that the Gelding is one of them, 
it ng&deth not, when it is not (hewn that he uſed his Common 
with mo2e then 25 great Bealts; And he ſaith; he put them in, to 
ule his Common: Uhercfoze it was adjudged fo2 the Plain- 
tiff. Ind here, although there were not any Bill filed, noꝛ any 
Pfeca-rotl entred until after the UerDict, yet they were allowed 
to be entred after Exception taken; Fo2 the Necoꝛd of Niſi prius 
was ſuklicient to try the Iſſue: And it is the uſual courſe to en⸗ 
ter the other Beco2d atterwards. 


Stone verſus March. 

E Kror of a Judgment in a Writ of Right in the Common 

Bench foz Lands in Staplehurſt wherein March was Deman⸗ 
dant, and ſued by prochin amie; ere they were at Iſſue upon 
Non tenure, and found fo2 the Demandant, and Judgment foz 
MM ; And Erro2 bꝛought and aſſigned, becauſe atter the Urit 
or Error bz2ought , and before the Jilue tried, the Demandaut 
came of tull age, and onght to have appeared by Attomey, 02 in 
pꝛoper perlon. Th? Detendant in the Wit of Error ſaith» that 
tempore triationis, he was within age (viz, of the age of _— 

year 
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years, ſił manetys, and no moꝛe) Ind thereupen they were at 
Aue, and found toꝛ the Piaintiſt in the TUrtr or Error: And 
atter Uerdict it was moved, Mhether it might be aſſigned fo2 

Error; F02 that the Demandant at the time of the Action bꝛoug t 

was within age, and well admitted to ſue by Prochin amie; And 

the Petendant did not take Exceptions to the Trial, and ſo ad⸗ 

mitted him not to be cf full age: And if he now migit allign 

it foz Exroꝛ, was tize Queſtion, And it Trial may be bya Ju- 

ry, Vid. 20 Ed.q.2. 22 H.6.31. 48 Ed 3. 10. 12 Afl, Pl. 37. 33 H. | 
6. 9. Mich. 38. & 39 Eliz. Rot. 154. Selborogh verſus Feme, Where 3:17 £69: 
the Defendant in Debt confeſſed the Action by Attomey, ano al- 

{gns foꝛ Ercoꝛ, that he was within age at thc time of the con- 

feſiton; and they were thereupon at J.tue, and tried per pan. 

The Court would adviſe, 


Termino 
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Chamberlain Knight , late Juſtice of Cheſter > was made 

one of the Juſtices of the Kings Bench in the place of 

Sir Fohn Croke late Juſtice there, which was vacant un- 
til this Term. 


Meme That the firſt day of this Term; Sir Thomas 


Sir William Armyn verſus Appletoft. 


Ebt upon an Amercement in a Court⸗ Baron, ſuppoſing z 

That he was Lozd of the Mannoz of Pickworth ; And 
that he and all his Anceſtozs , and all whoſe eſtate he hath 
in the ſaid Manno2 „ have had a Court-Baron there befoze 
his Steward, to be held from thx werks to the waks; 
Uhere it hath been uſed to enquire and pꝛeſent all Treſpaſſes 
in the Common Fields of the laid Mannoꝛ , and to puniſh 
them by Amercement : And that at ſuch a Court holden befoze 
one Robert Clerk his Steward, it was pꝛeſented, that the De⸗ 
fendant committed a Treſpaſs in the Common Fields with his 
Yogs ; Fo2 which he was amerced, and the Amercement offer- 
ed by the Homage at ten ſhillings; Er fic de aliis amerciamentis : 
Upon non-paz ment whereof he bought this Action. The De⸗ 
fendant pleaded Non debet, and found againſt him: And it was 
alledged in Arreſt of Judgment, Firſt, that this Pzeſcription to 
have a Court-Baron befkoze his Steward is not god; Foz it 
ought to be Coram Scctatoribus. And of that opinion was the 
whole Court: But peradventure he might have pzeſcribed to 
havea Court to be holden befoꝛe his Steward, but not a Court- 
Baron. Secondly, becauſe it is not alledged, that any Treſpals 
was committed, but Quod praſentatum fuit that a Treſpals 
was committed; And fo2 this cauſe Houghton held it to be ill; 
And ſaid, that ſo it had been adjudged befoze in this Court du- 
ring his time. Thirdly , becauſe he doth not chew when the 
Treſpaſs was committed: But the Court did thereto give no 
great regard, but foꝛ the firſt fault; Abſente Montague, It 
was adjuged fo2 the Defendant. 


Pain 
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Pain verſus Baſtwicx. 


3 Whereas the Defendant ſold to Henry Woed 43. 
Loads of Timber, to be carryed from Battlebridg in D. in the 
County ot Eſſex, to Lymehouſe in London; And in conſideration 
that the Plaintiff would go with him to the ſaid Hen. Wood, 
and help him further in the lelling of 16 Loads of Timber, and 
pꝛocure Kaltetsto be laid upon Yay, and get others to aſſiſt 
him in laying the ſaid Yay and Timber, and would carry the 
laid Timber tothe ſaid place at Lymehouſe foz 18 d. the Load. 
The Defendant aſſumed, ac. The Plaintiff alledgeth in facto, 
that he went with him ſuch a day and year to Chelmsford to 
the ſaid Henry Wood , and helped the Defendant to ſell the 
ſaid 16 Load of Timber; Et quod ſemper paratus fuit apud 
Chelmsford prædict. to perfozm alia præmiſſa on his part to be 
perfoumed, and to carry the ſaid 43 Loads of Timber to 'Lyme- 
houſe : And that the Defendant, licer ſæpius requiſitus, &c. Ups 
on Non Aſſumpſit pleaded and found foz the Plaintiff , it was 
moved in Irreſt of Judgment, that the conſiderations being tu⸗ 
turely to be perfozmed ,. ought to be preciſely alledg 
kozmed, otherwiſe the Action lies not; And the Allegation, Quod 
paratus fuit to pertoꝛm it, is not ſufficient; Eſpecially, as Dode- 
ridg ſaid, paratus apud Chelmsford , the Acts being to be Done 
— Battlebridg. UUWherefoze it was adjudged fo2 the Defen- 
ant. 


Cook verſus Stubbs. 


1 Second Deliverance, The Defendant avows as Baylift to 


the E. of Northumb. Foz that he is Loꝛd of the Mannoꝛ of 
Topcliff ; And that he and all thoſe whole, ac. have had a Let 
of all the reſiants in Topcliff, Dufford, Ballerby cum Norton, and 
divers other Uills ; And becauſe the Defendant was an Inha⸗ 
bitant and Reſiant in one of thoſe Uills within his Let , and 
did not appear at ſuch a Court, he was amerced ; And foꝛ 
that amercement he made Conuſance, ac. The Plaintiff re- 
plies, that the Earl of Devonſhire was ſeiſed of the Mannoz 
of Ballerby cum Norton, and had a Let there by Preſcription; 
And traverſeth the Pꝛelcription in the Avowzy. And upon e- 
vidence to the Jury it appeared, that the Earl of Northumber- 
land had a grand Let in Topcliff extending into divers Uills, 
viz. Topcliff, Aſterby, and into Divers other Uillages on the 
Eaſt ſide of the River Swale, and in the UWapentachof Brid- 
ſey, andinto divers other Uills , viz. Dufford , Ballerby cum 
Norton, and into other Uills on the Weſt ſide of the faid Ri⸗ 
ver, and in the Mapentach of H. And all the Uills on the 
Ueſt ſide have particular Lets; And yet they. oy 


(3) 
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(4) 


— — 


(5) 


2 — —ü6 


7 6 623: 


Termino Michaelis Anno decimo octavo 


Conſtable from every Mill, and four men to the Let of Top- 
cliff, who pꝛeſent in Topcliff all matters pꝛeſentable in Lats. 
But none other of the Jnhavitants of the ſaid Towns ever 
appeared at the ſaid Leetat Topcliff. And if upon this Evi⸗ 
dence it appeared that the Lozd of Northumberland had a 
Let in Topcliff of all the Jnhabitants of Ballerby cum Nor- 
ton; And whether this general Pꝛeſcription will ſerve fo; 
him, was the qui ſtion : And all the Court delivered foz Law 
to the Jury, that the grand Let hath the Duperiozity of 
all other the Lets withtn it. And the Reeves and four men 
ought to appear thereto , and inquire of all matters inqui- 
rable within the Inkeriour Lets, and of the defects of the 
Lozds of the Lats, and concealment of offences in the ſaid 
Lets ; But he Gall not compel any of the Jnhabitants 
and Reſiants to come thereto, but onely the Keve and four 
men; And ik they come not, the Gill Call be amerced: Ind 
in Avowzy he ought to make an eſpecial Pzelcription, and 
not g general, as is here; as appears, 8 H. 6. 13. 13 Ed. 3. 
Leet 7, 11 Ed. 3. Title, Iſſue 40. Aud they laid, The rule 
is, that every man ought to be within a Let; and none can 
be of two Lets. And this grand Let is called Turn, and 
is in nature of the Dheriffs Turn, which hath Juriſdiction of 
all Jnferiour Lets within it. 


Winch and Grove verſus Sanders, Hill, 17 Jic- 
Rot. 462. 


[= upon an Obligation of 1001. dated 8. Februar. 17 Jac, 
conditioned, that thePlaintifts # one Crane chould ſtand to the 
arbitrement of one Dobton of all Actions and Demands Ac, And 
that he chould make his arbitrement befoze the eighth of 
March. The Defendant pleaded, Quod nullum fecit arbi- 
trium befoze the day. The Plaintiff chews an arbitrement, 
whereby he awarded, that all Suits betwirt them ould 
ceaſe ; That Crane chould pay to Winch fezty pounds, viz. 
at Mich. ten pounds, at Chriſtmas twenty pounds, at the 
Annunciation ten pounds. And ik befoze the lati payment vide- 
retur to the ſaid Arbitratoꝛ, that the ſaid Crane was engaged 
foꝛ the [ard Winch and Grove in any Debt not ſatisfied, that 
they Gould repay unto him ſo much, as the ſatd Debt not ſatts- 
ded amounted unto ; And that they ould releaſe the one to the 
other all Actions and Demands befoze the 13 of March follow- 
ing. And if any doubt Could ariſe concerning this Award, 
that the parties Gould ſtand to — Expoſition : And aſſign the 
beach foz non-payment of the tut ro 1, Mhereupon it was 
Demurred ; And after Argument at the Bar, all the Juſtices 
reſolved, that it is a void arbitrement ; Foz it appoints firlt the 


pa) ment of 40 1. and afterwards it appoints, ũ videretur to hum, 


before 
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befote the laſt payment, that the ſaid Crane was engaged foz 
Winch foz any Debt which is not ſatisfied , the ſaid V Vinch 
Gould repay back unto him ſo much as theſaid Debt amoun- -C. 
ted unto; Mhich chews that he did not make a final award, but ante 30 
reſerved part to his future judgment, which an Arbitratoz ; 
ought not to do; And this reſervation unto himſelf, makes 
all the ſumme incertain what he Gould have: But if it had 
bern, that if he had chewn any Bill of Debt to ſuth a ſumme, 
that this ſumme certain Could be repayed  peradventure 
that had been god enough: But as it is now alledged , it 
is merly void, And then when in this part it t 
as his Irbitrement cannot be perfo2med, it is totall 
And although he appoints a Releaſe of all Actions from e- 
very party, and ſo in ſew was a final end; pet w 
cannot take effect accozding to his intent, it is void in all: 
UWherefoze it was appointed to have Judgment entred foz 
the Pefendant. Vide 17 Ed.4.5. 39 H.6.12. Coke 8. 98. Baſ- ls: 314 
ools Caſe, 30 H.6. Arbittt ment in Statham, and 9 Jac. betwixt © 
hirn and Rigby. 


Squire verſus Johns, Trin. 18 Jac, rot.936. 


Rror of a Judgment in the Common Bench by Johns ver ſus (6) 
Squire, in Action foꝛ woꝛds; wherein he declares,Where- 
as he is, and foꝛ ten years laſt paſt was a Dyer, and during all 
the ſaid time uſed to get his living by buying and ſelling ;' 
That the Defendant ſpake of the Plaintiff theſe wowds, Tho- 
mas Iohns of Hertford ( innuendo the Plaintiff) is a Bankrupt 
Knave, and is not worth. three half- pence; After Uerdict, upon 
Not guilty, and Judgment fo2 the Plaintiff, Error was aſſign- 
ed, that theſe wozds were not Actionable , becauſe they are 
ſpoken Adjectively ; And a Dyer being à Mechanical Trade, 
Gall — — an — — thoſe — — * — _ 
to ha adjudged, a Weaver qhall not an A⸗ 
tion foz ſuch woꝛds (but no Recozd was thewn thereof) But . 345" 
in the pꝛintipal Caſe, all the Court reſolved, that the Action 
ismaintainavle ; Foz being alledged , that he obtained his li⸗ 
ving by buying and ſelling, it is ſufficient cauſe to bung the 
Action; Ind they held a Dyer to be ſuch a Trade, that foi ſuch 
— 21 mee well maintain the Action: Utherefoze Judgment 


a * 


Sandback vſus Turvey, Trin. 17 Jac. Rot. 1 19. in the Common 
Bench, Hil. 17 Jac. Rot. in Ban. R. | 


Rror of a Judgment in the Common Bench in Debt upon an (7 
E Obligation ot 200 l. conditioned kr payment of 105 1.at 
| a 


—_ — 
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a day and place: The Defendant pleaded, that he paid at the 
ſaid day and place the fozeſaid hundꝛed pounds, quas ad eun- 
dem ſolviſſe debuit : The Plaintiff replies „ Quod non ſolvit 
prædict. 105 l. at the ſaid day and place; Er hoc petit, &c. And 
it was found, that he did not pay the hundꝛed and five pounds: 
And Judgment koz the Plaintiff , and Error aſſigned , that 
there is not any Jſſue joyned ; Foz the Defendant pleads pay- 
ment of the ſaid hundzed pounds onely ; And the Plaintiff 
ſaith, he hath not paid the fozeſaid hundzed five pounds, Quas, 
&c. So they do not meet + and there is not any Jfue joyned; 
and ſo the Uerdict ill, and Judgment erroneous. And al- 
though it was objected, that when the Defendant pleaded, that 
he paid prædictas 100 l. quas ſolviſſe debuit ſecundum formam & 
effectum conditionis ; It is ſaid to be intended the fozeſaid hun- 
Dꝛed five pounds ; And the Uerdict found, that he had not paid 


: thefozeſaid hundzed five pounds, that that ould help the J[- 
ſue; And compared it to the Caſe of Hals and Bonython, Quod 


- (8) 
2: RoF: ger: 


. 
Ss. 


tos . 
1H: s/s 


al 263-341: 


vid. ante pag. where the Defendant pleaded payment 14 Juni, 
ſuch a year. The Plaintiff replies, that he did not pay it the 
ſaid 14 Auguſt the ſame year; and Ucrdict found, that he did 
not pay it the 14 day of June, and adjudged god: Sed non al- 


locatur; Foz there the Pefendants Plea was accoꝛzding to the 


condition: And the Plaintiffs Replication > Quod non ſolvit 
the ſaid 14 day, although he miſ-named the Moneth, which 
was idle, and the fozeſaid day had been ſufficient ; But here 
is another ſumme in the Plea of the Defendant then is in the 
condition; And another ſumme in the Replication then is in 
the Bar; and ſo they did not met, and thereby the Jſſue ill, 
and hall not be aided by the Uerdict ; UWherefoze' the Judg- 
ment was reverſed, 


Jenkins verſus Smith. 


A Crion upon the Caſe by an Attozney foꝛ theſe woꝛds, Thou 
£ Þ2 art a falle Knave , a cozening Knave, and haſt gotten all that 
thou haſt by cozenage z And thou haſt couzened all thoſe that 
have dealt with thee. After Uerdict foꝛ the Plaintiff, Excep⸗ 
tion was taken, that theſe wozds be not Actionable: But the 
Court held the Action well lay; Foz they be very Clanderous 
of an Attozney, and touch him in his pzofeſſion. But it was 
then moved in ſtay of Judgment, that there was a miſtrial, 
Foꝛ the woꝛds are alledged to be ſpoken apud S. Culham in Co- 
mit. Cornub. And the Ven. fac. was frem the Patich of S.cul- 
ham, which is larger by intendment. And of that opinion was 
all the Court: WMherefoze Ven. fac. de novo was awarded. 


John 
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lohn Thomas werſus Willoughby. 


A Sſumpſit by Iohn Thomas, executax of Nicholas Joyce, againſt (5) 
the Pefendant ; Foz that he pꝛomiſed to the laid Teltatoz, 
in conſideration that he the ſaid Nicholas the Teſtatoꝛ would de⸗ 
liver unto him upon requeſt 40 l. to:repay it upon ſuch a day: 
And the Declaration was, Quod idem Nicholaus dicit in facto, 
quod ipſe idem Nicholaus Delivered unto him the 401. And that 
the Defendant had not paid it unto him in his lite, noz unto the 
Plaintiff his erecuto2 after his death, nc. Upon Non aſſump- 
ſit pleaded, and found to2 the Plaintiff, it was moved in Arreſt 
of Judgment, that the Declaration was ill and inſenſible , 
Quod idem Nicholaus dicit in facto, becauſe he is a dead perſon :; 
Ind although it were moved , that it might be amended ; Foz 
it was ſaid tobe the default of the Clerk onely, who put in pre- 
dictus Nicholaus,where it hould have been Iohannes : Pet it was 4⁴¹e * 
reſolved, it could not be amended; Foꝛ it is the very ſubſtan e 
of the Declaration, and no pzecedent matter to induce thereto, 
And it is not like where the Jſſue is betwirt John and W. and 
the Iſlue is joyned, Quod idem Toh. hoc petit quod inquirat. &c. 
Et prædictus Iohan. ſimiliter, where it chould be, Et prædictus rl 
Willielmus ſimilirer ; Foz it is there mariy the default of the 24 6). 
Clerk, when he had a pzecedent Recozd of the Bar, and Repli⸗ 
cation to guide him how the Defendant Gould joyn Jflue ; But 
it is not ſo here, but meerly the default of the Plaintiff in his 
Declaration: Mherefoꝛe it was adjudged foz the Defendant , 
Quod querens nihil capiat per billam. 


Sache verſus Yeoman, 


Rror ot a Judo ment in Colcheſter: The Erro2 aſſigned, (10) 

8 Foꝛ that in Aſſumpſit the Uerdict found Damages aud 

Coſts; And the Judgment was, Quod querens recuperet dam- 

na, and Coſts found by th? Jury to 53 8. 4 d. de incremento per K 
Curiam adjudicat. and he doth not ſay, ex aſſenſu le Plaintiff, or auls: 4% 
ad requiſitionem le Plaintiff, as all the preſidents are; Foz Coſts 

ought not to be inſerted fo2 the Plaintiff, but upon his requeſt. 

And of that opinion was the whole Court: Uherefoze the 

Judgment was reverſed. And this very Term ſuch like 
Judgmtnt in Salisbury betwixt Cowſlaw and Eyre was rever- 

ſed fo2 this cauſe, 


Dowſewell verſas Sir George Reynels the Marſhal, 


A Ciba bzought againſt him fox ſuffering one William Gard- (17) 

£ A. ner who was in Execution fox 227 l. toeſrape : And chews 

how he recovered againſt the ſaid William Gardner 2271. in the 
Ffff2 Common 
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Common Bench; And that by vertue of a Capias ad ſar.sta.. . 1d, 
directed to the Dheriffs of Glouceſter , viz, John Fryer and Wil- 
liam Bagley , they tk him in Execution, who in exitu ab eorum 
officio, by Indenture, debito modo confect. Delivered him to Bul- 
lock and Robinſon the new Sheriſts; And that they were amoti 
ab officio; prætextu cujus he was in Execution under the ſaid new 
Sheriffs; And that by vertue of a Writ of Habcas corpus they 
returned Corpus cum cauſa : UTlhereupon he was delivered to the 
Marchal in Execution, who ſuffered him to eſcape, Upon 
this Declarrtion it was demurred ; And Exception taken , be⸗ 
cauſe it was not chewn that the ancient Sheriffs delivered 
him in Execution, with the cauſes of his Impꝛilonment, to the 
new Sheriffs; Foz otherwiſe it is an eſcape in them, and 
not in the Marſhal ; Foz it may be, that he was delivered 
per Indenturam debito modo confectam, fo2 other cauſes , and 
this cauſe was not mentioned; and then it is an eſcape in 
them, and not in the Marſhal ; as Coke 3 fol. 72. Weſtbies 
Caſe. And a Detlaration ought to be certain to every in- 
tent, and chall not be aided by intendment, as Plow. 202. 
in the Caſe betwirt Stradling and Morgan, and lib. 5. fol. 120. 


' Longs Caſe, And although it be ſaid, virtute cujus he was 


in Execution under the new Sheriffs, yet that doth not help 
it; Fozit1s but the concluſion of the pzemiſſes. And if the 
matter befoze, do not chew that he was in Erecution, that prx- 
textu cujus will not ſerve, it was adjudged in Sir Tho- 
mas Parrets Cale ; where it was pleaded , that Sir Thomas 
Parret was ſeiſed in Fe, andinfeoffed J. S. and J. D. to ſuch 
uſes , virtute cujus they were ſeiſed; Pet becauſe it was 
not ſaid , Feoffavit inde, it was adjudged ill, and the virtute 
cujus did not help it. And of that opinion was Montague aud 
Doderidge in the pꝛintipal Caſe; But Houghton and Cham- 
berlain doubted thereok. And it was then pꝛayed, that the De⸗ 
claration might be amended in that point ; (Foz intruth he was 
delivered in Execution:) But being after Demurrer entred, it 
could not be: UUherefoze it was adjourned, 


Mary Walthall verſas Aldrich, Mich. 17 Jac. rot. 87. 


Eu ot a Judgment in the Common Bench: The Error in- 
liſted upon, was, becauſe Aldrich in the Common Bench 
bꝛought Debt againſt the ſaid Mary Walthal as Adminiſtratrix 
of John Walthal , During the minozity of L. W. his childe. The 
Detendant pleaded 7/e»- the day of the UUrit purchaſed : 
The Plaintiff Gews , that another time, viz. 2 Iynii 15 lac. 
he bzought another Writ of Debt againſt her as Admini- 
ſtratrir: Uhereupon che was waived. The which Out- 
lawzy foꝛ the inſufficiency thereof was reverſed in — 

Term 


—— — 
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Term 16 Jac, And that he bzought another VUrit of Debt the 
ſaid Term, viz. 6 November 16 Jac. And that at the day ot 
the firſt UUrit purchaſed che had 4ſe:s in her hand; Et hoc 
petit quod inqutratur, &c. Et detendens ſimiliter, and'Uerdict 
tound toz the Plaintiff > and Jud: ment thereupon, The Error 
aſſigned, was, becauſe there was not any Jiſue joy ned with 
an àAttrmative and Negative ; Foz when the Defendant plea- 
ded 7es the Day of the UUirit purchaſed, and the Plaintiff 
ſaith, that che had s the day of the firſt Writ purchaſed , 
he ought to have concluded his Plea ; Et hoc paratus eſt verifica- 
re, nd not & hoc petit; Foꝛ the Defendant might have ſpecial 
matter to plead,tod:ſcharge the A eis, viz. that che had not no- 
tice until ſuch a day, and that in the interim (he had admini⸗ 
ſtred, ac. as 2 H.4.21. and 40 Ed 3.21. Ind the Plaintiff con- 
cluding his Plea, Et hoc petit, &c. Et defendens ſimiliter; It 
is the Entry of the Plaintiff, and Excluſion of the Defendant 
to rejorne; And the Illue is oftentimes ſo joyned without the 
Defendants pꝛivity: And therefoze to this new matter, the De 
fendant ought to have had time to rejorn: And of that opinion 
were Doderidg and Chamberlain at the firſt motion. But Mon- 
tague and Houghton were againſt it; Foz, where the Plain⸗ 
tiff concludes his Plea with hoc petit, &c. It the Defendant 
had any eſpecial matter to (hew to the contrary , he ought to 
have chewn it without joyning in the Jſſue, oꝛ might have de- 
murred if he would: But when he accepts of the Jſſue , and 
joyns therein, it ſmeth the Trial is well enough: TUherefoze 
they would adviſe. And afteywards upon another motion, 
and upon a note ſhewn under the Pꝛothonotaries hand of the 
Common Bench, that they had divers preſidents of ſuch. Kepli- 
cations and Concluſions with hoc petit, &c. Et defendens ſi- 
militer ; And Judgment thereupon, viz. 4 H. 6. rot. where, in 
Debt againſt two Adminiſtratozs, they plead ent inter marines, 
the day cf the UUrit purchaled,nec unquam poſtea. The Plain⸗ 
tiff replies , Quod auter foirs he bzought a TUrit of Debt a- 
gainſt them, and a third perſon ; and that the Writ abated, 
(and ſhews wherefoze;) And that he freſhly bzought this UUirit 
by Fourneys Accompts : And that at the time of the firſt , they 
had Aſſets; Et hoc petit, &c. Et defendens ſimiliter; and Uer- 


dict and Judgment fo2 the Plaintiff. And another pꝛeſident 


chewn, 9 lac. rot. betwixt Chericon and Spray, where in 
Debt againlt the heir, he pleads Riens per diſcent, the day of the 


Writ, cc. The Plaintiſt replies as her, Quod auter foits: Be. 
bzought a Writ of Debt againſt him, and chews the day; And 


that the Defendant was therein outlawed; and how afterwards 


the Dutlawzy was reverſed foꝛ inſufficiency ; and that he re- 
center bought this UUrit ; And that at the day of the firſt Mrit 


he had Aſſets, Mc. Et hoc petit, &c. Et defendens ſimiliter: And 


Verdict and Judgment fo2 th? Plaintiff. And the Boh of En-- 


fries 


50 
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tries 382, Where is ſuch a Replication ; UUyeretoze they all re⸗ 

ſolved, that fozaſmuch as it is the Defendants fault to joyn 
Jſlue, and Trial is thereupon had, it is god enough. Decond- 
ly, it was moved, that this was not a Mrit by Iourneys Ac- 
compts; Foz a Writ of Iourneys Accompts is always where the 
UUrit is abated by the death of one ok the Plaintifts oz Defen- 
dants, oꝛ by reaſon of Milpaſion in the firlt Urit, oꝛ by ſome 


default oz Miſpuſion of the Clerk, oꝛ other like cauſe , which 


ought to be manifeſted in the ſecond Mit. But here is not 
and cauſe; Foꝛ it is onely fo2 that the Outlawꝛy was Diſchar- 
ged, and it doth not appear foz what cauſe, ſo as it was done 
without any default in the Plaintiff, Vid. Coke lib. 6. fol. 10. 
Spencers Caſe. But all the Court held, that this Urit was 
Well bꝛought by Iourneys Accompts; Fo2 when he purſues un- 
til the Dekendant be waired, the firſt Puginal is determined: 
And when the Outlawzy is atterwards diſcharged , there is 
not any default in him: TWherefoze it is reaſon he ſhould have 
another Writ by lourneys Accompt , which is quaſi a continu- 
ung of the foꝛmer Urit, wherein the Defendant Call not take 
any advantage, but ſuch as he had at the time of the firſt v Urit. 
Vid. 13 H.4. Execution 118, 9 Ed. 4. 5. 21 H. 6. 8. 32 H. 6. 28. 
11 H. 6. 34. Thirdly, it was objected, that this Declaration was 
not god, becauſe it is bzought againſt her as Adminitratrix, 
durant. minor, ætat. of L. Waſtal, and it is not averred, that the 
ſaid L. W. was not yet within the age of 17 years: Sed non 


| allocatur; Foz true it is, if one bangs an Action, and entitles 


2 


4 12.0? | 


(: 125 4 . 


394. 


himſelf as Aominiſtratoz, duragy. minor, ætat. of one ſuch , he 
ought to chew that he is yet within the age of 17 years, as Co. 
5. tol.29, Piggors Cale ; Foz that he is to take Conuſance how 
long his Anthozity ſhall continue, and he ought to chew it, to 
enable himſelf to the Action. But when he bangs the Action a⸗ 
gainſt one as Adminiſtratoꝛ , durante minore ætat. there ſuch 
Plea needs not be ſhewn; Foz ſo long as the other continues his 
medling, he Gall be ſued ; and the Plaintiff needs not take Co⸗ 
nuſance of the age of the other; As where Jointenancy is plea⸗ 
ded on the part of the Plaintiff, the Defendant neds not chew 
how. But if he plead it on his own part, he ought to chew in 
particular how. And here if her Juthouty were determined, it 
Could be Chewn on the Defendants part: Uherefoze the Judg- 
ment was affirmed, 


Edward Pells verſus William Brown, Hil. 17 Jac. rot. 44. 


RR foz the taking of the Cows apud Rowdham : The 

. Defendant juſtifies foꝛ Damage Feaſanr,as in Fra hold; The 

laintiff traverſeth the Free-hold : And thereupon being at Jſ- 

ie, a ſpecial Uerdict was found, Mere the caſe appeared to ve; 

One William Brown, father to the Detendant, being ſeiſed - — 
a 


— 
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Land in fe, having iſſue the Defendant his ſon and heir, and 
Thomas Brown his (econd ſon, and Richard a third, by his Will 
in waiting deviſed this Land to Thomas his ſon and his heirs in 
perpetuum, paying to his bzother Richard 20 l. at his age of 21 
years : And if Thomas dyed without iſſue , living William his 
bꝛother, that then William hig bzcther chould have thoſe lands to 
him #his heirs and aſſigns foz ever, paying the ſaid ſumme as 
Thomas (hould have paid. Thomas enters , and ſuffers a com⸗ 
mon recovery, with a ſingte Uoucher, to the uſe of himlelf and 
his heirs; and afterward deviſes it to the wife of Edw. Pells the 
Plaintiff, and her heirs; and dies without iſſue, living the ſaid 
William Brown, who entered upon Edw. Pells, and twk the di⸗ 
ſtreſs ; Et fi, &c. This Caſe was twice argued at the Bar, 
and afterwards at the Bench, and the matter was divided into 
thee points. Firlt, whether Thomas had an eſtate in fee, oꝛ in fœ⸗ 
tail onely. Secondly, admitting he had a fee, whether this limi- 
tation of the fee to VVillam be god to limit a, fee upon a fre. 
Thirdly, if Thomas hath a fe, and V Villiam v A poſlidility 
to have a fee, whether this recovery Gall bar V Villiam ; oz that 
it be ſuch an eſtate as cannot be extirpated by recovery oꝛ other- 
wile, As to the furt, all the gu reſolved, that it is not an 
tſtate Tail in Thomas, but in fee; Fo2 it is deviſed unto him and 
his heirs in perpetuum; and alſo paying unto Richard 20 l. Both 
which clauſes chew, that he intended a fe unto him. And the 
clauſe, If he dyed without iſſue, is not abſolute and indefinite , 
whenloever he dyed without iſſue, but it is with a contingency, 
If he dyed withour iſſue, pen Ronan z Foz he might ſurvive 
VVilliam, oz have iſſue alive at the time of his death, living 
VVilliam ; Jn which Caſes V Villiam ould never have it: But 
is onely to have it, if Thomas dyed without iſſue, living V Villi- 
am. Vide 19 H.6.74. 12 Ed. 3.8. Coke 7.41. Berisfords Caſe. Co. 
10. fol. o. Lampets Caſe ; Ind therefoꝛe it is not like. to the Ca- 
ſes cited on the other part, 5 H.5.6. 37 Afl. Pl. 15. & 16. & Dy. 
330. Clacteys Caſe z Foz it is an expoſition of his intent, what 
iſſue ould have it, viz. of his body, And whenſoever he dyed 
without iſſue, the Land ſhould remain, ac. But here it is 
conditional Imitation to another, if ſuch a thing happen. 
therefoze they all relyed upon the Books, 2 & 3 Ph. & Mar, Dyer 
124, & 10 El, Dy. 354. which are all one with this Cale, De- 
condly, they all agred, that this is a god limitation of the fee 
to VVilliam, by way of that contingency, not by way of immedi⸗ 
ate remaindes ; Foz they all agreed, it cannot be by remainder ; 
Isif one deviſeth Land to one and his heirs, and if he dye with- 
out heir, that it Gall remain to another, it is void and repug- 
nant to the eſtate ; Fo2 one fœ cannot be in remainder after ano- 
ther; Foz the Law dothnot expect the determination of a. fee, 
by his dying without heirs ; And therefoze cannot appoint a 
remainder.to begin upon determination thereof, as 19 H,8.8. L.. 
"7 : 19 H. 
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held, that this Recovery Could bar VVilliam; 


29 H. 8. Dyer 33. But by way of contingency,and by way of Ex- 
ecuto2y deviſe to another to determine the one eſtate, and limit it 
to another, upon an act to be perfoꝛmed, oz in fatler of perfoz- 
mance thereof, ac. Foz the one may be and hath always ben 
allowed: As Deviſe of his Land to his Executozs to fell , if 
his heir fail of payment of ſuch a ſumme at ſuch a day, this is 
an Executozy Deviſe ; So the Caſe cited in Boraſtons Caſe, 
Coke 3. fol. 20. of Wellock and Hammond, where a Deviſe 
was to the eldeſt ſon and his heirs, paying luch a ſumme to 
the younger ſons, otherwiſe that the Land Gould be to him and 
his heirs, is a godExecutozy Deviſe. And a peelident was 
chewn, Trin. 38 El. rot. 867. betwixt Fulmerſton and Steward, 
where upon ſpecial Uerdict, it was adjudged , whereas Dir 
Richard Fulmerſton DBeviſed to Sit Edward Cleere and Frances 
his wife, daughter and heir of the ſaid Dix Richard Fulmerſton, 
certain Lands in Elden in the County of Nort. to them and 
the heirs of Dir Edward Cleere, upon condition they Could aſ- 
ſure Lands in luch plates to his Executozs and their heirs, 
to perfozm his Mull; Ind ik ye fatled , then he Deviſed the 
ſaid Lands in Elden to his Executoꝛs and their heirs: It was 
adjudged to be a god limitation, and no condition ; Foz if it 
Gould be a condition, it Gould be deſtroyed by. the Deſcent to 
the heir : But it is a limitation, and as an Erecutozy Deviſe 
to his Executo2s , who fo2 non · pertozmance of the ſaid acts, 
entred and ſold; And adjudgedgod:; So here, xc, Foz it is a 
wd Executoty Deviſe upon this limitation. And Doderidg 
aid, the opinion 29 H.8. Dyer 33. was, that ſuch a limitation 
in fe upon an eſtate in fie cannot be; and it had bern often- 
times adjudged contrary thereto, Tothe third . had but 
a 
a poſſtbility to have a fte, and quaſi a contingent eſtate which 
is deſtroyed by this Recovery, befoze it came in eſſe ; Foz other- 
wile it would be a miſchievous kind of perpetuity, which could 
not by any means be deſtroyed. And although it was obje- 
cted, that a Recovery ſhall not bar, but where a Recovery in 
value extends thereto, as appears, Coke lib. 1. Capels Caſe; 
That a Rent⸗ charge granted by him in Remainder was 
bound; pet he held, that this Recovery deſtroying the immediat 
eſtate , all contingencies and dependances thereupon are bound, 
anda Ueeovery chall binde every one who cannot falſifie it: Ind 
here, he who hath this poſſibility cannot falſifie it; 
he ſhall be bound thereby: But all the other Juſtices were 
herein againſt him, that this Recovery chall not binde; Fo 
he who luſtered the Recovery had a fe, and William Brown 
had but a poſſibility , if he ſurvived Thomas; and Thoms 
at. Neue illue in his life, no Recovery in value (hull 
extend thereto, nnleſs he had been party by way of Uou- 
chee; (and then it chould; Foz by entring into the —— 
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he gave all his poſſibility ;) Therefoze they agreed to the Caſe 
which Damport at the Bar cited to be adjudged, 34 El. where a 
2 lakers a Recovery, it ſhall not binde the Moꝛgagoꝛ; 
But if he had ban party by wãy ot̃ Uoucher , it had bien other⸗ 
wile, And here is not any eſtate depending upon the eſtate of Th. 
Bray, but a collateral and mer poſſibility , which all not be 
touched by a Recovery; And if luch a Recovery chould be al- 
lowed, then if a man Gould deviſe, that his heir Could make 
ſuch a payment to his younger ſons, 02 to his Executoꝛs, other- 
wile the Land ſhould be unto them; If the heir by Recovery 
might avoid it, it would be very nuſchievous, and might fru- 
ſtrate all deviſes ; And there is no ſuch miſchief, that it ould 
maintain perpetuities ; Foz it is but in a particular Caſe, and 
upon a mer contingency, which peradventure never may hap- 
pen, and may be avoided by joyning him in the Recovery, who 
hath ſuch a contingency. And on the other part, it would be 
ar nioze, and a greater miſchief, that all Grecutozy deviſes 
ſhould by ſuch means be deſtroyed, — — — in his Argu⸗ 
ment, put this Caſez It a man gives oꝛ devileth Lands to one 
and his heirs, as long as J. S. hath iſſue of his body, he by 
Recovery (hall not binde him who made this gift, without ma⸗ 
king him a party by way of Uouche ; Foz a Recovery againſt 
Tenant in Fe-ſimple, never ſhall binde a collateral intereſt , ti- 
tle - oz poſſibility , as a condition, oz covenant , 02 the like: 
UWherefoze they all (beſides Doderidg) held, that this Recovery 
was no bar. Then Doderidg tik Exception to the Uerdia, that 
the Lands were not found to be holden in — H. other⸗ 
wile it inight be intended, to be holden in Knights-lervice; And ſo 
it chall be intended : And then the Deviſe is void foz a third part; 
And lo it was reſolved 24 El. Dy. that it ought to be chewn 
that the Land was holden in Soccage , otherwiſe the Deviſe 
was not god foꝛ the entire: But all the Jultices held it not to be 
material (as this Caſe is;) Foz the Jſſue is, whether it were 
the Free-hold of W. B. who is found to be heir to the Deviſoꝛ. 
Then although it were admitted, that the Land was held by 
Knights-ſervice : yet he hath the entire (viz. two parts by the 
Deviſe, and a third part by Deſcent :) Wherefoze the tenure is 
—4 material, as this Caſe is; And it was adjudged koz the 
endant. | 


Davies verſus Warner. 


A Sſumphit : Uhereas the Defendants Teſtatoꝛ was indebted 
unto him in 33 1. That in conſideration the Plaintiff would 
fozbear to ſue the Defendantuntil he had Erecution upon ſuch a 
Judgment, The Defendant pꝛomiſed to pay the ſaid 33 l. upon 
tequeſt, after he had obtained Execution of ſuch a Judgment: and 
alledgeth in facto, that he had obtained Execution of the ſald 


* 
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Judgment; Et licet requiſitus, &c. ſuch a Day Had not paid. Upon 
NonAſſumpſit plea ded, found foꝛ the Plaintiff,it was alledged 
in Arreſt of Judgment, that it doth not appear how he was 
indebted, noꝛ that he had ers, otherwiſe there is no cauſe to 
binde him: Sed non allocatur; Foz if the Action were founded 
upon the Debt, then he ougyt to ſhew how he was indebted : 
But it is grounded upon his own p2emiſe ; And it all be in- 
tended he was indebted ; Otherwiſe he would not allume: 
Mheretoꝛe it was adjudged foꝛ the Plaintiff. 


Abbot verſus Rookwood. 


Dre upon an Obligation of 300 l. The Defendant demand 
ojer of the condition, which was, that if he paid to one 
Allen 02 his heirs annually 12 l. at Midſommer and Chriſtmas, 
02 paid to him 02 his heirs at any of the ſaid Feaſts 1501, then 
the Obligation ſhould be void: And it was thereupon demur⸗ 
red; And Bridgman foz the Defendant alledged, that the Obli⸗ 
goꝛ and his heirs hath election at any time to pay the 12 1. oz 
the 150 l. Ind that there is not any bzeach as long as he liveth: 
Do the Action was bzought where there was not any bzeach. 
But all the Court held, that the Obligation is fozfeited ; Foz 
true it is, the Obligoz hath election to pay the one oz the other: 
So he ought to continue the payment of the twelve pounds 
annually until he pay the hundzed and fifty pounds; And he may 
determine the payment of the twelve pounds by the pay ment of 
the hund2ed and fifty pounds. And fozakmuch as he hath not 
alledged payment of the twelve pounds, oz one hundꝛed and fif- 
ty pounds, the Bond is fozfeited : Uherefoze it was adjudged 
fo2 the Plaintiff. 


Rickman werſus CoxezTrin.18 Jac. rot. 903. 


18 — fregit apud St. Hall, and foꝛ digging his ſoil; 
The Defendant pleads that the place where; is two Acres 
of Land called Blackacre, which is his Fræ⸗ hold, and ſo fuſti⸗ 
fies. The Plaintiff ſaith, that the place called Blackarrets his 
Free-hold; Abſque hoc, that it is the Fra⸗ hold of the Defendant: 
And thereupon the Defendant demurred , becaule it is but a 
common Bar, 92 (as it is commonly called) a Blank-bar , and 
it is onely pleaded to infozce the Plaintiff to aſſign is Treſpals 
in a place certain; The Declaration being general, and fo this 
cauſe the Bar not Traverſable. Vid. 14 H. 8. 24. 28 H.8, Dyer 
£3. And ok that opinion were Doderidg and Chamberlain: But 
Houghton è contra, that this Bar is Traverſable; And the 
Plaintiff may aſſign a new and other place, oꝛ may Traverſe 
this Bar at his election; per quod Adjournatur, Vid. 21 Ed, 4.1. 


Hunt 
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Hunt verſus Clent. 


E Rror of a Judgment in Worceſter : The Erroꝛ aſſigned, was, 
L. That day was given to the parties till the Court to be hol⸗ 
den 25 Decemb. which was Chriſtmas day, and it was then 
adjourned until the firſt of Ianuary, which was New-years day, 
which days be not dies juridici : And therefoze the adjournment 
to thoſe days void; And is not aided by any Statute , becauſe 
the Judgment was by nihil dicic : But becauſe the entry 1s;that 
it was ſecundum conſuetud. villæ; And although thoſe days be 
not pꝛoperly dies juridici; yet when a Court is holden by cuſtome 
upon every Monday, which falls out to be Chriſtmas and New- 

ears day, they may make an adjournment every of the laid 

ays , unto a day moze convenient, it is not erroneous ; 
Mhich is pꝛoved by the Statute of 27 H. 6. concerning Fairs; 
where ik it ſo fell out, that the Fair⸗ day by cuſtome, oꝛ Charter 
fell out to be upon a Sunday, (there being at every Favr a 
Court of Pye-pouders to be held) it was holden upon the Sun⸗ 
day But now the Statute pꝛohibits it, and appoints it to be 
the next day befoze oz after, which chews, that ſo was the Law 
befoze, And at this day many times the day fo2 the County 
Court falls upon Chriſtmas day, as it happened this Pear ko: 
the Counties of York and Warwick; At which County Court, 
Election fo2 the Parliament ought to have been made, and it 
could not be altered: UWherefoze,here it is not Error, to hold and 
_—_ the Court upon thoſe days ; And the Judgment was 
aklirmed. 


Dyer & alii verſus Fincham, Paſch. 18 Jac. rot. 371. 


Ebt fo2 81. Coſts, adjudged to the then Defendant, and 

now Plaintiff , upon a Non ſuit. There the Defendant 
pleaded that a Capias ad ſatistaciendum iſſued upon this Judg⸗ 
ment, and he was taken in Execution fo2 the ſaid 81. Et hoc, 
&c. Mhereupon the Plaintiff demurred ; And it was firſt mo- 
red, that a Capias ad atisfaciend. lies not fo2 theſe Colts ; And 
lo there was not any Legal Execution: And if it lies, yet he 
doth not plead that he is vet DetaineD,xc. And it hall then be in⸗ 
tended that he eſcaped out of Execution, and ſo this Action 


well lies: But all the Court reſolved, that the Plea was god; 


Foꝛ as to the firſt, they held cleerly, that a Capias ad ſatisfaciend. 
lies fo2 Ceſts awarded unto the Defendant, upon a Non-ſuit ; 


And it is the uſual pꝛactice, as the Clerks affirmed. Decondly ,. 


when he was taken in Execution, it (all not be intended that 
he eſcaped ; And although he eſcaped, he might be retaken in 
Execution, and is put to his Audita Querela : Uherefo2e it was 
adjudged to2 the Zefendant, 3 5 5 
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Broad verſus Jollyfe, Hil. 17 Iac. Rot. 1265. 


ſſumpſit: Mhereas the Defendant was a Mercer , and 
kept a Shop at Newport in the Ille of Wight, and had 

his Shop kurniched with divers old and ſullted Mares; 
And the Plaintiff had a Shop there, furniſhed with new and 
freſh Mares: Jn conſideration the Plaintiff would buy of 
him all his ſaid Mares in the laid Shop, and would pay foz 
them ſuch pꝛices as he paid fo2 them when he firſt bought them, 
That he aſſumed he would not then any longer keep a Mer⸗ 
ters Shop in Newport: And alledges in facto, that he bought 
of him all his ſaid Mares, and paid him ther hundzed pounds 
foꝛ them, being the pace which he had paid foꝛ the laid Mares 
when he bought them, whereas in truth they were not then 
woꝛth one hundꝛed pounds; And that the Defendant contrary 
to his pꝛomiſe kept his laid Shop, and furniſhed it with 
new and frech Mares, dc. to the Plaintiſts damage 500 l. 
After Non aſſumpſit pleaded , and Uerdict foz the Plaintiff to 
his damage of koꝛty pounds, it was moved in Arreſt of Judg⸗ 
ment, that this Aſſumpſit is againſt Law, to reſtrain any to 
uſe their lawful Trade: And fo2 that purpoſe was cated 
2 H. 5. 5. where an Obligation that one Gall not uſe the Trade 
of a Dyer, was held to be void; And of that opinion was 
Ho ughton Juſtice , foz the reaſon above mentioned: But all 
the other Juſtices held, that it was a god Aſſumpſit, fo; it is 
voluntary ; And upon a valuable conſideration one may reſtrain 
himſelf that he (hall not uſe his Trade in ſuch a particular 
place; Fo2 he who gives that conſideration , expects the benefit 
of his Cuſtomers : And it is uſual here in London foz one to let 
his Shop and UUares to his ſervant when he is out of his 
Appꝛenticechip; As alſo to covenant that he ſhall not uſe that 
Trade in ſuch a Shop, oꝛ in ſuch a ſtrat: So fo2 a valuaole 
conſideration, and voluntarily, one may agre that he will not 
uſe his Trade; Foz volenti non ſit injuria. And it is not like to 
the Caſe in 2 H.5, befoze cited; Foꝛ there it is alledged , that 
he was compelled to enter into ſuch a Bond, it being an offence, 
foꝛ which Hull ſatd he would have committed him had he been 
there: Pet there, the Jilue is taken, that he did not uſe the 
Trade of a Dyer in the ſaid Uill; which pꝛoves, that the De- 
fendant durſt not demurre thereupon ; But the Bond was al- 
towed god; But here it is upon a god conſideration, viz. that 
he would pay th:& hundzed pounds foꝛ wares which were not 
wozthone hundꝛed and fifty pounds, foꝛ which he made the laid 
pꝛomiſe, and is ſtrong enough againſt himſelf, And Monta- 
one Chief Juſtice cited the Caſe in 13 H. 7. If a feoffment be 
made upon condition that he all not alien, it is a void condi⸗ 


tion, koz it is againſt Law: Pet a Covenant that he * not 
alien. 
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alien, ig god: Uyerefoze it was adjudged foz the Plaintiff. 
And in Mich. 19 Jac. this Judgment was affirmed in a Writ 
of Error betoze all the Juſtices and Barons of the Exchequer; 
Foꝛ they held that one may voluntarily give over his Trade , 
and is not compellable to uſe it, eſpecially in one certain place: 
And theretoze he may upon god conſideration agræ, that he 
will not ule it within ſuch a Uill ; And upon the matter, it is 
but the ſelling of his cuſtome, and leaving another to gain it. 
And it was laid, that a Pꝛeſcription to reſtrain one from uſing 
a Trade in ſuch a place is god; Paſch. 18 Jac. betwixt Bragg 
and Tanner, Aſſumpfit fo2 ten ſhillings, he pꝛomiſed to pay an 
hund2ed pounds, ik he thencefozward kept any Dꝛapers Shop 
8 Newge Market ; Adjudged god, and the Plaintiff reco- 
ed. 


Johns verſus Bowen, Trin. 18 Jac. Rot. 1613. 


L. fit inthe Common Bench. Atter tye Mecoꝛd certified , the 

aintift in the UUrit of Error alledges Diminution foz want of 
an Ouginal which was certited and entred. And then the 
Plaintut aſſigned toꝛ Error, variance detwixt the Declaration 
and the Ouginal, (as in truth there was , koꝛ the Daiginal 
was vicious;) which being aſſigned, and a Scire fac. bzought ad 
audiend, errores, the Detendant in the Writ of Error ſurmiſing 
thereupon to the Court that there was another Ouginal , and 
that the Plaintiff had pꝛocured an ill Ouginal to be certified , 
pꝛayed a Certiorari to certifie ; And the Court doubted whether 
it were allowable. But at length, becauſe the Plaintiff might 
p2ocure the Oꝛiginal, which is vicious, to be certified without 
the Defendants pavity in the UWrit of Error, and thereby cauſe 
the Judgment to be reverſed; And in truth, that is not the Ou⸗ 
gtnal whereupon the Declaration is founded ; And there is a 
god Ongin3l, which being certified , would be in maintenance 
of the Judgment ; Therefoze the Court granted unto the De- 
fendant another Certiorari ; Fo2 one perſon ſhall have but one 
Certiorari ; But ſeveral perſons may have (ſeveral Mrits to cer- 
tifie : Mherekoze a new Certiorari was awarded to certifie, 
which being returned, it was god, and well warranted the 
Declaration. And then the Plaintiff in the Urit of Error 
would hare aſſigned , that the Declaration and pꝛoce dings 
were upon the firſt VUrit { But the Court held, that this Plea 
all not be admitted, being contrary to the Recoꝛd; Foz when 
there is a god Mrit to warrant the Declaration, it ſhall never 
be admitted to ſay, that it was upon another TUrit - but all 
be intended to be upon the god Urit,and that the vicious Writ 
was unduly purſued by another, and not by the Plaintiff : 
CWherefoze the Judgment was affirmed, Norte, It was not mo- 


ved in this Cale, that the Writs being both of one date and of ono 
return, 


of ror of a Judgment in an Action upon the Caſe in an Aſlump- 
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return; It did not appear which of them was firſt obtained; For that 
ſeemed to be material. Note alſo, that the firſt Writ was in conſi- 
deration that the Plaintiff ſhould lend to the Defendant 37 1, He 
1pnd London in Parochia  VParda,@c. promiſed to pay it. Ac licer 
he lent it, 10 Fan, 16 Fac. the Detendant had not paid: So there 
was not any place mentioned where he lent it; Which was vicious. 


Dartnal verſus Morgan, 


A ſſumpſit: whereas the Plaintiff locaſſet to the Defendant a 
warchouſe in the Parith of St. Dunſtans in the Eaſt ; That 
the Defendant aſſumed to pay unto him toꝛ every week that he 
occupyed it 8 s. Ind alledges in facto, that he occupyed it twenty 
ſeven werks; Toꝛ which, upon not paying upon requeſt, the Action 
was bꝛought. The Detendant pleads Non aſſumpſit, and found 
foz the Plaintiſt; And it was moved in Arreft of Judgment, 
that tyis is a Leaſe at leaſt at will) of the ſaid warehouſe ; 
And tl at the 8 s. wekly.s in nature of rent, and fo2 rent re- 
ſcrred upon a Leaſe (which ſounds in the realty) an Aſſumpſit 
lies not: And thereto the whole Court agred, that foꝛ rent re⸗ 
ſerved upon a Leaſe,an Aſſumpſit lies not, noz fo2 a Debt upon 
ſpecialty, 02 upon RKecozd ;- But here, fozaſmuch as this is not 
a Leaſe, but a pꝛomiſe, that as long as he permitted him to 
occupy the warehouſe, he would pay it; It is not any rent, but 
meerly a pꝛemiſe in conſideration of the occupying, tt. Uhere- 
foze this Action well lay; and it was adjudged foz the Plaintiff, 


The King ver ſus John Hopper and others. 


Na Scire fac. in Chancery, upon a Becoonuſance ag ainſt Joha 

Hopper the Pꝛincipal, who was bound in 401. and Timothy 
Hopper, and T ho. Lane, who were bound tach of them in 401. 
foꝛ his od behaviour; Foꝛ that the ſaid John Hopper with 
divers other riotous perſons 4 Maii 17 ſac, riotoufly at 11 in the 
night illicitè entred into the Cloſe of one John Fernels in Livering- 
con, And cut up a quick ſet Bedae of the ſaid Cloſe, The Defen- 
dant pleads quoad all the offences, beſides the entring into the 
Cloſe, and cutting down of the quick-ſet Hedge, Not guilty; And 
quoad the entry into the Cloſe and cutting Down the Hedge, he 


' zuſtifies ; Foꝛ that the ſaid Cloſe in Leverington called Lea Cloſe 


is, and time whereot, c. was an high⸗ way leading from Shelley 
in the laid County, over the ſaid Cloſe unto Newport; And be- 
cauſe the laid way was ſtopped up with the laid quick⸗ſethhedge, 
he cut it up, as it was lawful foz him to ule the ſaid way. The 
Replication was, that the fozeſaid John Hopper de injuria ſua 
propria & ex malitia ſua præcogitata, with the other riotous p"r- 


ons cut down the laid quick⸗ſet Hedge, prout it is befoze alledg- 
(Dd; 
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ed; Et hoc petit quod inquiratur, &c. Et defendens ſimiliter: And 

the Uerdict was againſt the Defendant. Aud it was now mo⸗ 

ved in Arreſt of Judgment, that there is not any Jſlue here 

joyned 3 Foz de muria ſua propria, where one zuſtities toz a way, 

02 ſuch particular cauſe, is no ue: But he ought particular⸗ 

ly to Traberſe the Pꝛeſcription alledged, as it is reſolved, Co. 

8. fol.66. Crogats Caſe. Alſo if it could te a god Plea to ſay; 

De injuria ſua propria, Yet he ought to ſay , abſque tali cauſa; Foz 

the whole Cale is in Jlue: Ind of that opinion was the whole 

Court. Secondly, admitting it to be a god Jſſue, yet there is 

a miltrial ; Foꝛ the Ven. fac. is onely de Leverington, where the 

Cloſe is, whereas it ought to have been alſo from Shelley and 4.6 199: 3987 
Newport, from which places and to which places the way is 3. 426 
ſuppoled to lead. And ſo was the opinion of the whole Court: 

But then it was moved, that here was an Illue of Not guilty, 

which is foz the riotous entry, and riotous Allembly, which is 

a bzeach of the god behaviour: Wherefoze the Jue is well 

joyned and tryed foꝛ that. But the Court held that that Trial „ 87 
of the Jifueof Nur guilcy , is but matter of foam; And the 1.1... 
ſubſtance is upon the ſpecial matter found. Ind it it had ban 

found foz the Defendant , it Could not have been inquired of ; 

And the Trial had ben ill foz all: Uherefoze it was adjudg- 

ed foz the Defendant that he ſhould be diſcharged; : 


Greeve verſus Dewel. 


T Reſpals : Upon ſpecial Uerdict the Caſe was ſuch, William (23) 
Grecve was ſeiſed of this Land in fee, having two ſons. Ri- 

chard and William, and Deviſed it to William his ſon koz his 

life, and after to Thomas ſon of the ſaid William his ſon (er- 

cept the laid William his ſon purchaſed other Lands of as good 

value toz the ſaid Thomas, and then the ſaid Wiliam to have 

the ſaid Lands ſo deviſed, to ſell at his pleaſure;) and Thomas 

to pay to his two ſiſters ten pounds a piece. Willam did not 

purchaſe any Land, and dred; Thomas enters and payes the 

ten pounds apiece to his liſters, TWhat eltate Thomas hap, 
whether a fe o2 foz life onely, was the queſtion : (Foz Thomas 

was dead, and the Defendant claimed under his heir; And the 

Plaintift was heir to William theDeviſoz :) And all the Ju- 

ſtices reſolved, that Thomas had a fe; Foz ſo his intent thzough 

the whole Mill appears to be: Foz when it is limited to %. ao»: 
William fot his life, which is an erpzeſs eſta:e, and there is 
no eſtate limited to Thomas 5 but it is appointed that he hall 
pay to his two ſiſters ten pounds apiece; Jf the Exception 
vad not been omitted, (which is but a Parentheſis) it had bern s 
apparent that he ſhould have a fe by his intent, and by the 2,46: £27 
Law: Foz theſe wo2ds; And he to pay, &c. is all one * 
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it had been ſaid, paying ſuch a ſumme. And that is in conſide⸗ 
ration of the Land deviſed, and not in reſpect of the Land pur- 
chaſed by him; Foz it cannot be annexed thereco. Vide foz this 
point, Coke 3. fol. 3. Boraſtons Caſe, and lib. 6. fol. 16. Colliers 
Cafe. And the Exception makes it the ſtronger ; Foz it is li- 
mited, If Villiam purchaſe other Land, of as good value for 
Thomas (which is intended of an eſtate in fc) chat then Y74l;- 
am {hall have that Land deviſed to ſell at his pleaſure ; Mhich is 
that William Chould have the fe back from Thomas: And the 
Exception not being perfoꝛmed, it thereby appears, that Tho, 
ſhould have a fa; Wherefoze rule was given to enter Judgment 
accoꝛdingly foz the Defendant. But atterwards, by the impoꝛ⸗ 
tunity ot the Plaintiff, being a po man, and quaſi diſtraded, 
they would adviſe thereof until the next Term, that in the in- 
terim there might be compoſition betwixt them: And Atboe 
Serjeant (who was foz the Defendant) ſaid unto the Court , 
that this queſtion was in the Common Bench betwirt Greeve 
and Armſted upon this Mill: And it was there adjudged to 
be an eſtate in fee in Thomas, and not foz life onely,as the Plain- 
tiſt would pꝛetend. 


Stamp and his wife verſus White and his wife. 


A fo2 woꝛds, foꝛ that the Defendants wife ſpake of the 
Plaintiffs wife theſe wozds ; Thou art a Theeviſh Rogue, 
and a Theeviſh Quean; For thon haſt ſtoln my Faggots ; (innuendo 
5 Faggots of the ſaid Whites and his wives: The Defendants 
pleaded Not guilty , and being found foz the Plaintiff, it was 
moved by Briſcoe in Arreſt of Judgment, that theſe woꝛds be 
not Actionable ; Foz the firſt tvozds, Theeviſh Rogue, &c. are tw 
eneral, and Adjectively ſpoken, and do not charge her to be a 
Thief, Foz the other wozds , Thou haſt ſtoln my Faggots , it 
is impoſſible ; Foz, a eme covert hath not any gods which can 
be ſtoln: Sed non allocantur; Foz they be woꝛds very ſcandalous; 
and are to be underſtod accoꝛding to common intendment, that 
the charged her with the ſtealing of her Yusbands Faggots : 
And charged her with Felony; And whole the gods were is 
not material: Uherefoze it was adjudged foz the Plaintiff. 


Martin and his wife verſur Stadling. 


A Ction foz theſe wozds of the Plaintiffs wife ; Thou art a 
Witch, and haſt bewitched my wires milk: After Uerdict 

fo2 the Plaintiff, it was moved in Arreſt of Judgment, chat to 
lay, Thou art a Witch, generally without moze,is not Actionable: 
Then to ſay, Thou haſt bewitched my wives milk, is . 
07 
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Fo2 a eme cannot have milk of Kine, but it is her husbandds 


And it may be intended, that it was the milk in her bꝛeaſts; Ind 
being doubtfull, it is not actionable; Uherefoze the Court 
would adviſe. | 


Eyres verſus Sedgewicke, Trin. 18 Jac, rot, 987. 
Wiltch. 


Ction upon the Caſe: Whereas Anne Petty, Term. Mich. 

16 Jacob. pꝛocured & Supplicavit of the god behaviour a- 
gainſt William Parry, Directed to the Sheriſt ot Wilts; and ob⸗ 
rained a Tarrant foꝛ the arreſting of the ſaid W. P. to finde 
Dureties, directed to the Defendant and others, as ſpecial Bay- 
liffs, n ho arrcſtid the ſaid W. P. and afterwards ncgligently 
ſuffered yim to eſcape : That the Defendant afterwards made 
a falſe Affidavit in the Chancery concerning the execution of this 
Warrant; (and ews what verbatim.) The ſubſtance whereof 
was > That he by vertue of the ſaid Uarrant arreſted the 
ſaid W. P. And that the Plaintiff and others violently teſcu⸗ 
ed the paiſcner, ſo as te eſcaped; And ttat the ſaid Plain⸗ 
tiff held him till the paſoner eſcaped; ubi revera he did not 
reſcue him, noꝛ hold the Befendant till the paiſcner eſcaped. 
By reaſon of which falſe oath-he was impuloned by the Lozd 
Chancelloz , and enfozced to be at great expences fo2 his de⸗ 
liverance ; Fo2 which cauſe he bzought this Action, The De⸗ 
fendant pleaded Not guilty, and found againſt him, and now 
moved in arreſt of Judgment, that this Action lies not; 
Foz when any one takes an oath in a Court, the Court al- 
waies pzcſumes it to be true, until his oath be diſpzoved, 
and he be convicted of perjury by endictment oz cenſure in 
the Dtar-chamber, oꝛ otherwiſe ; And not in an Action upon 
the Caſe : Foz it would be very miſchievous if the truth oz 
kalchod of an oath (ould be tried by Action upon the Caſe. 
Ind as to that point was cited 21 Aſſ. Pl. That Action up- 
on the Caſe lies not againſt an Endictoz, fo2 that he did it 


upon his cath; And a Caſe , Michaelmas 38 and 39 Elizab. f r 8: © 21 


in the Cemmon Bench, betwirt Damport and Smichſon, where 
it was reſolved, that where an Action upon the Caſe was 
bought againſt the Defendant, ſuppoſing that he gave falſe 
teſtimony concerning the value of a Jewel, Judgment was, 
that the Action lay not; Foz then erery one would be dꝛawn 
in queſtion by Actions upon the Caſe 3 which would be incon⸗ 
vement ; And of that opinion were Montague, Doderidge, and 
Chamberlain, who delivered their opimons ſeriatim, ti at this 
Action lay not; Fo2, foz mildcmcanour in Courts, every 
Court / where the abuſe is committed ) Call have the era- 
mination thereof, and if they finde mildcmeancur ; may 
puniſh it: But to puniſh it by an Action upon the Caſe, 
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npon p2etence of a falſe oath, all not be ſuffered ; Foz, as Do- 
deridge ſaid, if it ould be examined in an Action upon the Caſe, 
then peradventure one Mitnels would ſwear againſt that 
which the other had * upon his oath, and ſo there Gould 
be oath againſt oath ; Ind the Law cannot know which of them 
is true, but hall pzeſume the ons to be as well true as the other: 
UWhherefoze the Law will not ſuffer ſuch an inconvenience, but 
it ought to be puniched by conviction upon endictment, oꝛ Suit 
in the Star⸗chamber. And Doderidge ſaid, that he knew in 
the Caſe of Skelther verſus Harriſon, in this Court, where an A- 
ction was bzought againſt one koꝛ putting in ill and falſe bayl, 
to diſcharge his bayl in London ; The better opinion was, that 
the Action was not maintainable ; but by his means the Action 
was compounded, and no Judgment given: Do they held here, 
that this being an offence in a judicial Court, an Action upon 
the Caſe lies not. But Houghton Juſtice held the contrary; 
Foz being averred to be falſe, the Action is well maintainable, 
foꝛ he is damnitted by that falſe oath ; And there is not any rea⸗ 
ſon he ould be without remedy :; Allo, this Affidavit is a vo- 
luntary act by him; UWherefoze if it be falſe, it is reaſon he 
Gould have his remedy againſt him; Foz an Action upon the 
Statute of 5 Eliz. foz perjury, lies not upon ſuch a falſe oath, 
But if he had come in by pzoceſs of Law, as a Witneſs, it 
had been otherwiſe ; Fo if it were falſe, he were puniſhable by 
the ſaid Statute, o2 by endictment ; But not here: Uhere- 
foꝛe he conce:ved it reaſonable, that the Action chould lie: But 
— 2 his opinion, it was adjudged koz the De⸗ 
endant. . 


Bard verſus Bard, Trin. 18 Iac. rot. 


2 : UWahereas they Inſimul computaverunt, concer- 
ning the arrearages of ſuch Rent iſſuing out of the Defen- 
dants Land, and about payment of a Legacy of 501. due un- 
to the Plaintiff by his fathers Deviſe; And it was found that 
300 J. was due unto him: That the Defendant in conſideration 
thereof, pꝛe miſed to pay it at ſuch a day. The Defendant plea⸗ 
ded Non aſſumpſit, and found againſt hum ; And it was moved 
in arreſt of Judgment, that it doth not appear here, that the 
Defendant was Executoꝛ, oꝛ was chargeable with the pay- 
ment of this Legacy, no2 that he had 4ſers to pay it, noz how 
he was chargeable to the payment of this Rent ; Therefoze there 
is not any conſideration foz this pzomiſe ; lo no cauſe of Action: 
Sed non allocatur; Foz it chall be intended he was chargeable, 
otherwiſe he would not have made any ſuch pꝛomiſe; Ind they 
accompting together, and — to pay, was a lufficient 
cauſe of his Action: Mherekoꝛe it was adjudged koz the Plain- 


tilt, 
Hills 
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Hills verſus Cooper, Trin. 18 Iac. 
rot. 361. 


3 — upon an Obligation foꝛ 33 l. The Defendant demands (28) 
oyer of the. Bond, which was entred in theſe woꝛds, No- 

verint, &c. teneri in terengentate liberis: And thereupon the De⸗ aa 
fendant demurred, becauſe both woꝛds are inſenſible, and can⸗ 2 7” | 
not be taken foz 33 |. Foz terengentate is not thirty the, noꝛ libe - 7 (33: & 
ris is libris: Mherefoꝛe it was held by the whole Court to be a 2 555 
void Bond, and cited that betwixt Partroſe and Jt was 
adjudged , that where a Bond was in 20 litteris pro libris, it , 15. 403: 
was a void Bond, and ſo here: Uherefoze it was adjudged 

foz the Defendant. | 


Bayley verſus Purley, Trin. 18 Jac, rot.1275; 


Sſumpſit: Mhereas the Detendant. being indebted unto (29) 

him in 2001. foz a Legacy given unto his Feme, pꝛomi⸗ 
ſed, if he would foꝛbear the payment, that he would pay him 
foz it accoꝛding to the rate of ten pounds per cent. And al⸗ 
ledgeth in facto, that he fozboze him from the 26 of Auguſt; 
17 Jac. which was the day of the pꝛomiſe, until the time of 
the Bill eryibited, viz. 26 Januarii, 17 Jac. and that he had not 
paid the 2001. noz 91. 45. fo2 the fozbearance foꝛ the ſaid time, 
licer requifitus 12 Febr. 17 Jac. After Uerdict > upon Non aſ- 
ſumpſit pleaded, and found fo2 the Plaintiff, it was now mo- 
ved in arreſt of Judgment , that the Declaration was not 
god; Firſt, Becauſe it is in conſideration that he Could foz- 
bear, and he doth not chew any time. = dly , Becauſe 
it is alledged, that nine pounds four chillings is due fo2 the 
ſaid time from Anguſt to Ianuary, and doth not ſay ſecundum 
ratum of 10 per 100. And in truth, upon computation, this 
is moze than is due. Thirdly , Foz that the requeſt is al- 
ledged to be after the Action bzought ; And upon the firlt mo⸗ 
tion they held the Declaration to be ill, eſpecially foz the ſe- 
cond cauſe ; And appointed that Judgment Could be ſtay« 
ed until it were moved on the other part, 


Iohn Stowes Caſe, 


— Stowe was endicted upon the Statute of 31 Elizab. be⸗ (30) 

caule he had erected a Cottage five years laſt paſt, and 5 tu: y. 
had not allotted four acres of Land, accoꝛding to the ſaid * 
Statute de terris menſurandis, and had continued it ever 


ſince, The firſt exception was, that this Endiament was © Su. 


. fox erecting a Cottage five years paſt, whereas every of- 


kence ought to be puniſhed within two yeares by Endict- 
| Yhhh 2 ment 
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lue of one hundzed pounds; In which Meſſuage he and — 
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ment o2 inkoꝛmation, by the expzeſs words of the Statute 
of 31 Eliz, cap. 5. otherwiſe it is not puniſhable, and theretoꝛe 
not god. Decondly, Becaule he doth not ſay, that he voluntari⸗ 
ly continued it; which are the expꝛels woꝛds of the Statute, 
Thirdly, Foꝛ that it is expelled to be by the Statute de terris 
menſurandis, whereas there is not any ſuch Dtatute, but it is 
an Oꝛdinante onely : Ind fo2 theſe cauſes the Endictment was 
held to be ill ; And the Defendant was diſcharged, 


Evans werſus Warren, 


Sſumpſit : Whereas Robert Warren Teſtatoz to the Defen- 

dant, was indebted unto him in 26 1. The Defendant being 
his Idminiſtratoz, in conſideratione inde , and that the Plaintitt 
would fozbear to ſue him until he had execution upon ſuch a 
Judgment, pꝛomiſed to pay within a moneth after execution ob⸗ 
tained : Ind alledgeth in ta&o, that he fozboze, and that the other 
obtained execution, and had not paid, After Uerdict, upon Non 
aſſumpſit pleaded, it was moved in arreſt of Judgment, that 
this was not any conſideration to ſue him being Adminiltratoz, 
unleſs it had been alledged that he had Ats, which was not 
done ; And the Court doubted thereof ; pro quo adjournatur. 


Lutwich verſus Mitton, in the Court of Wards. 


IT was reſolved by the two Chief Juſtices, Montague and Ho- 

bert, and by Tanfield Chief Baron, That upon a Ped of bar- 
gain and ſale fo2 years, of Lands whereot he himlelf is in 
poileſſion, and the bargaine never entred ; It afterwards the 
bargainers make a Gant of the Keverſion ( reciting this 
Leaſe ) erpectant upon it, to divers ules, that it is a god con- 
veyance of the Keverſion ; And the Cltate was executed and ve- 
ſted in the Leſſee fo2 years, by the Dtatute ; And was divided 
from the Reverſion, and not like to a Leaſe foz years at the 
Common Law: Foz in that caſe there is not any apparent Lel⸗ 
ſx, until he enters; But here, by operation of the Statute, 
it abſolutely and actually veſts the Eftate in him, as the uſe, 
but not to have Treſpaſs without entry and actual poſſeſſion : 
— they would not permit this point to be kurther ar⸗ 
gue . 


Dawney verſus Dee, & alios, Trin. 18 Jac, rot. Suſſex, 


A Cton upon the Caſe ; Whereas the Plaintiff 5 July 16 Jac. 

was leiled in Fe of a Capital Peſſuage, called Moor⸗ 
place, and one hundzed acres of Land and Medow in Per- 
worth, - Occupied with the ſaid Meſſuage , of the annuall va- 
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* whole Eltate, cc. and their Farmers and Tenants there⸗ 
of, from time whereof memozy, #c. have uſed to kep hoſpi- 
tality: And that whereas within the Parilh-church of Pec- 
worth the laid 5 July, 16 Jac. and from time whereof, #c. there 
was, and yet is, a little Chappel on the Nozth part of the 
Chancel, called the Parſons Chancel, parcel of the Church; 
Ind whereas the ſaid 5 July 16 Jac. and trom time whereof,#c. 
were ſeats placed in the laid Chancel: And whereas the Plain⸗ 
tiff, and all thoſe whole Eltates, c. from time whereof, ac. 
have uſed to repair and ſuſtain the ſaid Chancel, and the ſeats 
therein, as often as ned required; By reaſon whereof he and 
all whole Eſtate, #c. he hath in the laid houſe, have uſed foz 
him and his family, to ſit in the ſeats of the ſaid Chantel, and 
to bury the perſons Dying within the ſaid houſe , in the-ſaid 
Chancel ; Ind that none other during all the ſaid time, with- 
out their licenſe, uſedto ſit there, 02 to be buried there: That 
the Pefcndants præmiſſorũ non ignari, maliciose impediverunt him 
to enter and ſit in the ſaid ſeats in the ſaid Chancel, to hear Di- 
vine Service, from 5 July, 16 lac. until the firſt of May, 18 lac. 
whereby he could not enter into the ſaid Chancel, and ſit with⸗ 
in the ſeats thereof, to his damage of fozty pounds. The De- 
kendant pleads, that the Carl of Northumberland, the fozeſaid 

5 Iuly 16 Iac. & ſemper poſtea, was ſeiſed in fee of the Yono? 

of Petworth in the County of S. And that the ſaid Chancel 

is parcel of the ſaid Honoꝛ; And that the Defendants the ſaid 

5 Julii 16 lac, being ſervants to the ſaid Earl, and reſident in 
the laid Yonoz , divers times afterwards, until 1 Maii 18 Iac. 
when Divine Service was celebzated in the ſaid Church, ſate 
in the ſeats of the ſaid Chancel, by command of the ſaid Earl, 
to hear Divine Service there; Quz ſunt eadem impedimenta, 
—.— the Plaintiff complaineth. Ind upon this the Plain⸗ 
tit demurred; Firſt, becauſe they plead, that it is parcel of 
the Yono!2 , which cannot be; Fo2 being alledged, that it is 
parcel of the Church, it cannot be parcel of the Honoꝛ: So 
the ſubſtance of the Declaration is not anſwered. Secondly, 
Becaule it is ſuppoſed by the Declaration, that they diſturbed 

him totally to enter into the Chancel, and to ſit there; which 

is not anlwered by this Plea: And of that opinion was the 

whole Court, that the Bar was not god. But then exception 

was taken to the Declaration, becauſe he pꝛeſcribes to have 

that liberty appertaining to his houſe, and doth not thew that 

it is an ancient houſe ; otherwiſe he cannot pꝛeſcribe thereunto, 


aſe: 365: 


as in the Caſe, 6 Eliz, Dy. 71. of Ale-Brewers Park: Sed non Hot WY, 


allocatur ; Foz the Court ſaid, there was a difference when one 
pꝛelcribes to have an Office, and the pzofits thereto, he ought 
to chew it to be an ancient Office ; And foz a cuſtom in a Uill, 
he ought to chew that it is antiqua Villa: But when it is ſuppo⸗ 
ſed, that he is ſeiſed in ka of a capital Meſſuage ; and W 
a 


—ͤ 
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had to that appertaining) dc. it is therein included, that it is an 
ancient Meſſuage,and might have ſuch a pziviledge. Secondly, 
Jt was objected, that this allegation of the diſturbance was ill, 
without alledging a ſpecial diſturbance, how he was Diſturbed 
particularly: Sed non allocatur ; Foz tt ſufficeth to alledge a ge- 
neral diſturbance : So it is uſual to alledge it in an Action foz 
ſturbing one to uſe a Fayre oz Market, oꝛ to hold Court, and 
take the pꝛolits. And an expꝛeĩs pꝛeſident was cited in this Caſe: 
Uhereupon this Declaration was framed in the new Bok of 
Entries, fol. 8. the Caſe of Dir Iohn Harvey, where he pꝛeſcribed 
to have to his Manno? of Ravenſcroft a burying-place and ſeats 
within the Churchof Hardinſton; Ind foz diſturbance of his bu- 
rying there, he bꝛought his Action; and adjudged foz the Plain- 
tiff there: Uherefoze it was adjudged foz the Plaintiff, 
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Emorandum, In this Vacation berwixt Michaelmas and Hilary (1) 
M Term, Sir Henry Montague Chiet Tuſtice of the Kings Bench, 

was made Lord Treaſurer of England, and ſworn in the Ex- 
chequer by a ſpecial co mmiſſion directed unto the Lord Chancel- 
lor and Barons, becauſe it was in Vacation time; notwithſtanding 
which he exerciſed his Office of Chief Iuſtice, as in taking of Sta- 
tutes, filing bayl, &c, ,during all the Vacation, becauſe he had not 
any Writ of diſcharge from his place of Chief Iuſtice, &c. And 
Sir Henry Telverton the Kings Attorney, was removed, and Sir 
Thomas Coventry of the Inner Temple, the 1 made At- 
torney; Robert Heath of the Inner Temple, Recorder of London, 
made the Kings Solicitor; and of Grays Inne, made 


Recorder of London. 


Hulbert verſus Long, Mich. 14 Iac, rot. 243. 


Diebe upon a Bill obligatozy, demanding thirty two pounds (2) 
four chillings and ſeven pence ; The Defendant demanded ate: / 

oper of the Bill, and it was, threty two ponds four ſhillings f: 366: 

and ſeven pence; ſo threty foz thirty, and ponds fog pounds: 

And foz this cauſe it was demurred , and adjudged foz the 

Plaintiff. Vid. 9 H.6,7. 9 H.7.16. Co, 10.133. Osburns Caſe, 


Gerrard verſus Wright, Hill, 15 Iac. rot, 1510, 


Rohibition into the Common Bench: The Cale was; The (3) 
12io2 and Covent of Hatfield Broad-oak in the County of —_ 
Eſſex, was ſeiſed in fee of the Rectozy appꝛopꝛiate of Harheld e . 
Broad- oak, and of a Farm called Downhall in the ſaid Parith; fo” 
Time whereof, ac. Ind the ſaid Pxozy being diſſolved by the /- #2- 
Statute 27 H.8. being one of the ſmall Monaſteries, ann.29 H. g. 
the ſaid King granted all the Paiozy of Hatfield, and their poſſeſ- 
ſions, tothe Pꝛioꝛeſs and Nuns of Berking, anno 30 H. 8. The 
Paiozeſs and Nuns of Berking by Ded enrolled, ſurrender their 
poſſeſſion to King H. S. Afterwards the Statute of 31 H.8. was 
made, The Rectozy of Hatfield was granted unto Trinity Col⸗ 
ledge in Cambridge, who let it to the Defendant : And the ſaid 
Farmof Hatfield was afterwards granted to one who let it to 
the Plaintiff. The Defendant ſued the Plaintiff in Court Chriſti- 
an foz Tythes of the ſaid Farm; and he bzought thereupon a 


Prohibition 
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Prohibition containing all this matter; And it was thereupon 
demurred : And after argument at the Bar and Bench, Judg⸗ 
ment was given fo2 the Defendant, that conſultation Could be 
awarded; Foz Hutton, Wiuch, and Hoberr reſolved foz the De- 
fendant ; Firft, They held, that Appꝛopꝛiations to ſuch Abbeys 
were given to the King by the Dtatute 27 H.8. Foz all Tythes, 
Churches, ac. to them belonging, and what concerns any way 
their pꝛolits, are given, Decondly, Becauſe very much of the 
poſſeſſions of ſuch inferiour Pꝛioꝛies conlilted in Rectoꝛies ap⸗ 
zopꝛiated, and the intent was to give them to the King. Third⸗ 
y, Pꝛoxies and Synodals were reſerved to the Biſhop ; Foz 
they pꝛoperly belonged to the Biſhop out of the Appꝛopꝛiations. 
Fourthly, Becauſe there is a (ſaving of all Rights and Jntercſts 
of greg than the Founders, Donozs; and Patrons: 
And ik the Appzopaation it ſelf all be diſſolved, by the diſlolu⸗ 
tion of the body whereto it was anneredz it never was the in⸗ 
tent that the Advowlon ſhould retozn to the Patron; Wherefoze 
this chews the intent of the D:acute, tl at it never chould be gi⸗ 
ren to the King, and chould never be Diſſolved, A ſecond point 
telol ved by them, was , That a perpetual unity of a Church ap⸗ 
pꝛopuated, and the Land, is not any diſcharge of the Tythes 
of it ſelf ; Ind the Statute 27 H.$. doth not give any diſcharge, 
but gives onely the poſſeſſions as they were in the hands of the 
I»bots ; And that refers to the poſſeſſions, and not to the Tythes 
out of them, which are collateral things. And ſo there be divers 
d.ſcharges of Tythes ; Firlt, Real Compoſition, whicha Lays 
man may have. Secondly, Diſcharge by reaſon of oꝛder, as Ci- 
ſtercians, tc. Thirdly, By reaſon of papal Bulls. Fourthly, 
By pꝛeſcription, which ought to be onely by a Spiritual Coꝛpo⸗ 
ration: And ik the Statute of 31 H. 8. had not been made, the 
p:rſonal diſcharge, as by Bulls, o2 by reaſon of oꝛder, had been 
diſcharged alſo, foꝛ that the perſons to whom they were annered 
were diſlolred : Therefoze,to pꝛevent it, the Statute was made, 
which oꝛdains that where any Monaſtery was diſcharged from 
the payment of Tythes, in ſuch caſe the King Call hold the 
Land diſcharged, notwithſtanding the Cozpozation to which 
ſuch pꝛiviledges were annered be Diffolved ; And there is 
not any clauſe to this purpoſe in 27 H.8. And this Statute 
of 31 H.8. doth not extend to Monaſteries diſſolved by the Sta- 
tute of 27 H. 8, Therefoze this reaſon of unity of poſſeſſion is 
not any Diſcharge in it ſelf of the Tythes ; Ind the Statute 
of 31 H. 8. doth not ertend to the Land in queſtion , becauſe 
it doth not intend to give a diſcharge, but to the Lands which 
came to the King after the fourth of February 27 H. 8. And 
theſe Lands in queſtion were not given within that time, 
therefoze the diſcharge given by the Statute of 3x H.8. doth 
not extend unto them. See foz this, Coke lib. 2. Green and Bal- 


ſers Cale, fol. 46. Lands given by the Statute of —_ 
ha 
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have not the benefit of the Dtatute of 31 H. 8. And all the 
clauſes of 31 H. 8. which touch the pollelſion ot the Monaſte⸗ 
ries have relation to thoſe Lands which came unto the King 
after the fourth of February 27 H. 8. And although this claule 
of diſcyarge ort Tythes be in general terms, yet it (hall have 
relation to the Lands which were beroꝛe mentioned: Allo in 
the clauſe it is mentioned, which were che taid Abbots, which 
is to be intended to be the Abbey mentioned in the ſaid Dta- 
tute 31 H. 8. And Juſhce Hutton cited a Judgment in the 
Exchequer, in the point, betwixt Liver and Read 37 Elia. But | 
Warburton Jultice argued to the contrary ; Foz he held, that Jenes 
App2opnations were not given to the King by the Statute 
27 Hl. 8. Mherefoze to ſupply that defect, the Statute. of 
31 H. 8. was made; Therefoze thoſe Appꝛopziations being gi⸗ 
ven by the Statute of 31 H. 2. the ſaid diſcharge extends un- 
to them. Secondly , The intent of the Dtatme of 31 H. 8. 
was to give equal diſcharge to the one as to the other, as 
well to the Land given by the Statute 27 H. 8. as to the 
Land given by 31 H. 8. And upon this reaſon is the Cale 
of the Land of the Pꝛioz of S. Iohns of Ieruſalem, in 10 Eliz. 
Dyer. But notwithſtand:nx, conſultation was granted. Note, 
This Cauſe is ſo reported by Iuſtice Fencs. 


James Lea late Attorney of the Court of Wards, was 

made chief Iuſtice of the Kings Bench, and the Lord 
Chancellor came and fate in Court; And Sir Fames Lea came be- 
twixt two of the Kings Serjeants unto the bar, where the Lord 
Chancellor made a ſhort ſpeech unto him, of the Kings favour, 
and reaſons in electing him to that place: And he being at the 
bar, anſwered thereto, ſhewing his thankfulneſs, and endeavour in 
the due executing of his office. He then went into Court, and 
had his Patent delivered him; which was openly read, and was a 
ſhort recital onely, that the King had conſtituted him to be chief 
Juſtice there, commanding him to attend and execute it; It was 
under the Great Seal: He was then ſworn. 


MIZ The firſt day of February this Term, Sir (a) 


Johnſons Caſe. 


IOhnſon Inne⸗ holder of the Red Lion in Holborn, was endi⸗ (5) 
cted upon the Statutes of#: 3 R. 2. and 4 H. 4. Whereas the Ep a1: Tar: 
common pꝛice of oats in Brainford betwirt the firftof March 15 Iac. . 20: 
and 1 Martii 17 Iac. was not above the rate of 20 d. pro quolibet 21 
modio; That the Defendant, exiſtens communis ſtabularius; ſold 
diverſis ſubditis Domini Regis infra domum manfionalem in Holborn, 
Jitt two 


Sum” — — 


< 10 Termino Hillarn Anno decimo octavo. 
"two hundzed buſhils of oats for two ſhillings eight pence the 


buſhel, contra formam Statut. in hujuſmod. caſ.edit, & proviſ. The 
Detendant pleaded Nor guilty , -and found againſt him: And 
now divers exceptions were taken to this Endictment ; Firſt, 
Becauſe the Defendant hath not any addition ; And by the Dta- 
tute of 8 H. 6. every Endictment oz Pzoceſs, whereupon any is 
endicted, ought to have the addition ; Therefoze the Endictment 
was void: Sed non allocatur; Foz the Court ſaid, True it is, 
that an addition ought to be in Endictments : And if a party 
be out-lawed, and there be not any addition, the party may 
avoid the Endiament foz want of addition, oz by exception 
thereto, upon his appearance: But when he appears, and 
doth not take exceptions, but pleads to the Illue, and it is 
found againſt him, he admits it, and hath paſſed by the ad- 
vantage, and cannot now take erceptions foz want of addi- 
tion. Another exception was taken, becauſe the Endictment is, 
Quod commune pretium in Mercatis, &c. was not, ultra 20 d. 
the buſhel, which is uncertain ; Foz it is not ſaid what was 
the pzice which ought pꝛecilely to be ſhewn ; Foz he is to foz- 
keit by the Statute 4 H.4. for every buchel ſold by him over 
and above the common pꝛice in the market, the quad2uple value; 
And therefoze he ought to ſhew what was the common puce in 
the market: Sed non allocatur. A third exception was, be⸗ 
cauſe the Endictment is „ Quod commune pretium pro quoliber 
modio avenarum non fuit ultra, &c. where it ought to have been, 
pro modio, 02 pro aliquo modio, and not pro quolibet ; Foz as 
this Endictment is, although divers buſhels be ſold at above 
twenty pence, if every buchel be not ſold at that pꝛice, it is an 
offence , which ought not ro be fo alledged ; Sed non alloca- 
tur. A fourth exception was, becaule the Endictment is, 
Quod Johannes Johnſone xiſtens communis ſtabularius, ſold, &c. 
which inkers, that he was a common holtler at the time of the 
Endictment, and not at the time of the offence committed : And 
it was compared to an Endictment upon the Statute of 8 H. 
6. which haty been oftentimes Diſcharged as void; Fo2 that 
is, that one ſuch centred in o Land, exiſtens liberum tenemen- 
tum of the laid I. S. which might be at the time of the En⸗ 
dictment, but not at the time of the entry ; And it ought to be 
certain, and not by intendment: Sed non allocatur ; Foz there 
the offence is not referred to the time of the entry into the Land 
pꝛeciſely, being referred to liberum tenementum: But here, it 
is to the perſon, which may be well intended at the time of 
the lelling, dc. as 28 H. 6. Ciens canem ad mordendum oves 
conſultò, refers to the perſon . and to the time of the offence. 
A fifty exception was taken, becauſe the Endictment is, That 
he ſold within his manſion-houſe, and- doth not ſay within 
his Inne: Sed non allocatur ; Foz it Chall be intended 


to be all one, A ſirth exception was taken , — be 
| 0 
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ſold diverſis ſabditis Domini Regis, and Doth not ſay, hoſpitibus z 
no2 to be expended foz pꝛovender; Foz otherwile it is no offence; 
if ye doth not ſell them foz pꝛovender to be expended in the houle: 
Fo2 if he leil them in groſs to be carried into another Countrey/vz 
Realm, it is not any offence within this Statute ; Sed non allo- 
catur. I ſeventh exception was, becauſe it is not chewn what 
time he bought oꝛ ſold theſe oats, and it might be many years be⸗ 
foze, and therefore he ought to have erpzelly letfozth the pꝛetiſe 
time, and within the laid markets, and ſold them within the | 
ſaid time, otherwiſe there is not any pꝛetile offence chewn: Sed a«t9:003: 
non allocatur; TUherefoze it was adjudged toꝛ the King, Nores 

This was the firſt caſe which was adjudged by Sir Fames Lea af- 

ter he was chief Iuſtice, upon the firſt argument, by the importu- 

nity of Sir Thomas Coventry the Kings Attorney, who pretended to 

have the more ſpeedy diſpatch for the benefit of the Common- 

wealth: And that many of theſe faults were aided by the concluſion 

of the Enditmene; That theſe offences were done againſt former 

Statutes, &c. 


Ep_—— 


Sir Henry Snelgar werſus Henſtoti; 


R Eplevin of the taking of four Beaſts ; The Defendant a- (6) 
vows fo2 Rent reſerved upon a Leaſe foz years, of the moi⸗ | 
ty of the Land, whereof he was Tenant in common with Sir N 699: 
Henry Snelgar, rendzing one hundzed pounds per annum; And 

that this Leaſe was aſſigned to Dir Henry Snelgar; Uhere- 

foe he diltrained : And it was demurred, whether one Tenant 

in common may diſtrain upon the other; And adjudged, that 

it might be, where he comes in, under the Leſſee : And the di- 

ſtrels may be taken in any part of the Land: UWherefoze the 
Defendant had retorn. It was then ſurmiſed on the Defen- 
dants part, that fozty Beaſts were taken and impounded, and 

all the foꝛty were not delivered back again, and therefoze pꝛayed 

that the Sheriſt Gould make deliverance unto him of fozty ; foz 

four Beaſts were not a ſufficient diſtreſs; And he had taken ſe- 
curity of the Plaintiff to pzoſecute foz fozty Beaſts taken; 
Wherefoze the Sheriff Gould deliver all the Beaſts, oz his 
Bond to _ But the Court denied it, fozaſmuch as the 44e. 369 
Plaintiff had declared but of four Beaſts taken, and the De⸗ 
kendant agred, that four were onely taken, and avows foz 
them he is therefoꝛe now without remedy : But he might in his 
Avowꝛy have chewn that foꝛty Beaſts were taken, and have a- 
vowed foz all, and pzayed retozn foꝛ all, although the Plaintiff, 

had not declared of ſo many; But becauſe he hath not Done ſo, 
— remedy to have retoꝛn ot moze than he atows fo2 


Jiii 2 Parker 
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Parker verſus Br own. 


A Sſumpſit: Whereas he was ſuitoz to the Sheriff ok Mid- 

dleſex, to obtain the office of Ander ⸗cheriſt koꝛ ſuch a year, 
and to be made Under⸗ foz the ſame year, and was very 
likely to obtain the ſaid place; Foz which the Pefendant alſo 
at the lame time was a luito2 ; That the Defendant in conſi- 
deration the Plaintiff would deſi his ſuit , pꝛomiſed to the 
Plaintiff, if he obtained the ſatd office > and was made Un- 
der-{heriff, to pay unto the Plaintiff 20 1. fo2 ſuch a Gelding 
which the Plaintiff had delivered nnto him: And alledgeth in 
facto, that he delivered to the Defendant the ſaid Gelding z And 
that the Defendant was made Under-ſheriff, and executed that 
office foz the ſaid year: And that he had not paid, ac. Upon 
Non aſſumpſit pleaded , and Uerdict found foz the Plaintiff, 
Judgment was given in the Common Bench loz the Plaintiff ; 
And now Error bzought in the —— Bench: And the Erroz in- 
ſilted upon, was, That this is no lawfull noz valuable conſide- 
ration. But all the Court held, that the conſideration was god 
and valuable; Foz by this means the Plaintiff deſiſted from his 
fuit, and the Pefendant obtained the ſaid office ; UMherefoze 
the Judgment mas affirmed. 
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Benſon and his wife verſas Hall and his wife. 


Dy Ction for theſe wozds by the Feme, at the Feme, (1) 
1 W 2s Thou perjured beaſt, I will make thee ſtand upon 
Taq ſcaffold in the Star-chamber. Jt was moved 
7 in arreſt of Judgment, that theſe wozds be 
not actionable, being ſpoken adjectively, not 
92) VE poſitively, Thou art a perjured beaſt : But it 
e was adjudged that the Action well lay ; Foz 
abbey — 22 the fozmer, but chew what was 
e Wozos. 


Bothe verſus Crampton. * 


aa umpſit: Whereas a Legacy of 40 |. was deviſed to the () 
Plaintiff by I. S. who made the Defendant his Erecutoz ; 
Ind that — Gwds cameo the Defendants _ and the 
Plaintiff intended to ſue him fo2 t acy; That the Defen- 


dant in conſideration the Plat daes b bis ſuit, at 
pott. Upon Non aſſumpſit pleaded,and 


ſucha time pꝛomiſed to 

found foz the Plaintiff, it was moved in arreſt of Judgment, 

that the Declaration was not gad, becauſe he doth not aver 

that he had 4/-:- at the time of the pꝛomiſe: Sed non allocatur z 

Foz it chall be intended he had, otherwile he would not have made e: G02: 4: 


ſuch a pzomile ; Uherefoze it was adjudged fo: the Plaintiff, 
Swadling verſus Piers, Mich, 18 Jac. rot. 49. 


PJ<tione firmæ of a Leaſe of Tythes; And doth not ew 

that it was by Bed And becaule Tythes cannot paſs with |... 
out Deed; After Uerdict foz the Plaintiff, exception being taken „e / 
fox this cauſe, it was ruled to be ill, and adjudged koz the Ds- 


nt, 


Hayton 


— 
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Hayton verſus Wolfe, Mich. 17 Iac. rot. 290. 


Elio. of a Judgment in the Common Bench: The Caſe was 
ſuch; Iohn Wolfe Adminiſtratoꝛ of Iohn Aldrich, de bonis non 
adminiſtratis by Iohn Talbot, Executoz of the ſaid Iohn Aldrich, 
not adminiſtred by Iohn Armiger (Adminiſtratoz of the ſaid Iohn 
Aldrich) bꝛings Debt upon a Bill of 40 l. againſt Hayton. The 
Defendant pleaded, that the laid Iohn Aldrich made the ſaid Iohn 
Talbot his Executoz,vho adminiſtred, and afterwards died, and 
made one Benjamin Roblet his Executoz, Qui ſuſcepit onus exe- 
cutionis teſtamenti of the ſaid Iohn Talbot, and adminiſtred di⸗ 
vers of his Gods: Mhich Benjamin is yet alive. The Plaintitf 
replies, Quod bene & verum eſt, that the ſaid Iohn Aldrich made 
the ſaid Iohn Talbot his Executoꝛ, who adminiftred the Gods, 
and afterwards died, and made the ſaid Benjamin Robler his 
Executo2 ; But he further laith,that the ſaid Iohn Talber did not 
pꝛove the Mill of the (ard Iohn Aldrich 5 And that the ſaid Ben- 
jamin Roblet, ante quod ſuſcepit onus executionis teſtamenti of the 
ſaid Iohn Talbot, refuſed befoze the Oꝛdinarv, ſuch a year, day, 
and place, to be Executoz fo the ſaid Ioha Aldrich,oz to adminiſter 
his Gods, as Executoz unto him; Ind hereupon the Defendant 
demurred, and it was adjudged foz the Plaintiff in the Com- 
mon Bench: And now Error being bzought, the Erroz was aſ- 
ſigned in matter of Law ; Firſt, That the Replication is a de- 
parture from the Declaration, wherein he ſuppoleth Iohn Tal- 
bot to be Executoꝛ to Iohn Aldrich; And in the Replication it is 
alledged, that he died befoze Pꝛobate of the Teſtament, ſo as he 
was never Executo2, which is contrary to the Declaration; But 
it was thereto anſwered by Henden Derjeant, that it was not a⸗ 
ny departure, but ſtod well with the Declaration; Foz, in that he 
was named Executoꝛ by Io. Aldrich, he might befoze pꝛobate have 
adminiſtred, and when he died befoze pzobate, he died inteſtate, 
quoad being Executoꝛ to Iohn Aldrich,and his Executoꝛ cannot be 
Exetutoꝛ to Iohn Aldrich, Vid. 22 Eliz. Dy. 372. A ſecond queſtion 
was made, whether he might take upon him to be Executoꝛ of 
Iohn Talbot, and refuſe to be Executoꝛ of Iohn Aldrich : And the 
opinion of the Court was with the Defendant in the UUrit of 
Error, that the firſt Judgment Gould be affirmed ; Foz as to the 
firſt, The Declaration is god, that he adminiſtred as Executoꝛ: 
And the Replication is not any departure; Foz that chews how 
he was Erecuto2,quoad Adminiſtration, but not abſolute Execu⸗ 
to2, becauſe he had not pꝛoved the UUill : Ind then, when he died 
without pꝛobate, the firſt Teſtatoꝛ died inteſtate. Secondly, they 
held, that he might well afſent to be Executoꝛ to the one Teſtatoꝛ, 
and refuſe foꝛ the other; Ind not like to the caſes put of aſſign- 
ing Dower upon condition, oꝛ to aſſent unto Legacies conditio⸗ 
nally, o2 to aſſent to one part of an Eſtate in a Legacyof a 
0 


— — — — 


02 to an Attoꝛnment, to patt and not to all; Foꝛ theſe Mills are ſe⸗ 
veral, and therefoze he may aſſent to be Executoꝛ to the one, and 
not to the other: Mhereupon the Judgment was aitirmed, Vide 
Co. lib. 9. tol.41. Henſlows Caſe, Dy.367. 34 H.6.14, 44 Ed. 3. 16. 


Amcotts verſus Catherich, in the Exchequer. 


1 by Quo minus in the Exchequer, foꝛ Lands in Penchard 
in the County of Durham: Upon Not guilty pleaded, and a ſpe⸗ 
cial Uerdict found at the Alſiſes in Durham, the Caſe was ſuch z 
Baron and Feme Tenants in ſpecial tail, had Jſſue, the Feme dies, 
Matthew Amcotts the Baron makes a Deed ot Feoftment to the uſe 
of himſelf foz life, and after to the uſe of Alexander his ſon in tail, 
and Letter of Attoꝛney to make Livery ; Setoze Livery is made, 
he takes Suſan to Feme, and after Livery was made to thoſe uſes; 
the Baron dies; The Tenant endows Suſan, who takes the Deken⸗ 
dant to husband: And Alexander the ſon enters, and bzings Treſ- 
paſs: And whether this Dower was well aſligned, was the que⸗ 
ſtion; And argued at the Exchequer bar two ſeveral Terms. The 
firſt queltion was; Whereas Baron Tenant in ſpecial tail with his 
Feme, having Jue by her, and che dies, and he taking a ſecond 
Feme, makes a Feoffment, Whether this ſecond Feme be dowable 
of this poſſeſſion, and that the aſſignment of Dower unto her were 
god, Secondly, Admitting che were dowable, yet inaſmuch as 
this Livery was made upon a Deed of Feoftment, ſealed befoze 
the Coverture, vet executed after, to the ule of the B fot life, 
whechyer che be now dowable ; And it was reſolved, and ſo adjud- 
ged, that che is not dowable ; Foz this Livery doth not gain unto 
the Baron any new Eſtate ; But being eodem inſtanti Dawn out of 
him it doth not gain unto him any 
dowable ; Foz at the firſt; befoze his Feoftment, he had not any 
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Eſtate whereof the Feme was dowable, being ſuch a Tenant in 70 © 


tail, that his Jfſue by his ſecond Feme could not inherit, 44 Ed.3. 
24. 46 Ed. 3. 24. Then when he hath not any Eftate befoze the Fe- 
offment, whereof the Feme was dowable, he hath not by his Fe- 
ofkment gained any ſuch Eſtate to matze her dowable; As where 
Tenant fo2 life makes a Feoftment, as 3 H.4.6. o: a Joyntenant 


make a Feoffment, as 34 Ed.1. Dower 178. And Tanfield cited, C.. 


eilin, whereof his Feme ig —{.31: 2 


2 


that it was adjudged, where a married man twk a Fine, and by /: ++: 915 
the ſame Fine rendꝛed the Land to another in tail, his Feme (hall 
not be endowed thereof ; Secauſe although he twk it in fe, yet it 
is inſtantly out of him: Mherefoꝛe here, t. And fo2 the other 
opp it is 7 now queſtionable ; Mherefoꝛe it was adjudged ko; 
the Plaintiff, 


Termine 
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one: 642 . 
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Bythall and five others ver ſus Harris. 


Rror by them ſix, to reverſe a Jud ment in an Ejectione firm: 

The Det. in the Mrit of Error pleads outlawꝛy againſt one of 

the Plaintiffs; And it was thereupon demurred, becaule this 
is an Action not to recover any thing, but to reſtoꝛe them to what 
they loſt c to diſcharge them of damages © tines: But it was agrad, 
that if two Plaintiffs in Debt be barred, and bung Error, the Out⸗ 
lawzy againſt one is a god bar againſt the other, foꝛ purſuing the 
Error, becaule they be to recover. And Houghton held, that this was 
a god Plea in a Mrit of Error, and relied upon the bok 33 Ed. 3. 
and that other bons are direct in point: But Dir Ja. Lea, Doderidge 
and Chamberl. e contra; Foz this being a luit by way of diſcharge, 
wherein he ſhall recover nothing, and they being inkoꝛced to joyn, de⸗ 
caule one of the Plaintiffs was a Defend.in the fozmer Action; And 
if they had not joyned in Error, the now Der. might have named one 
who was outlawed, who was Def. in the foꝛmer Action, and Gould 
have joyned with them in thts Action, and ſo they never chould have 
any remedy; And it would be very miſchievous,upon an Outlawꝛy 
in caſe of Error, Attaint, oꝛ Audita querela, which are onely by way of 
diſcharge; if it Could be any bar, this Urit being but a Commiſ⸗ 
ſton ; Mherefoꝛe they all agræd, that it was not any Plea ; And 
therefoze awarded, that he thould anſwer to the Erroz, Vid.co.6, 
25. Ruddocke 29, Aſſ. 35. 35 H.6.17, 2 H.4.16. 1 H. 5. 14. 


Sir Williams Reads Caſe. 


Qi: William Read being outlawed upon an Endictment foz not re- 
pairing of a baidge,was admitted to his TUrit of Error, and mo⸗ 
ved to purſue it by his Attoꝛney, and to put in Bayl, #not to appear 
in perſon . But Fanſhawe and all the Clerks of the Crown Office af- 
firmed, that none might aſſign Error upon an Endiament, but he 
ought to be in perſon put in bayl in yerſon;UWhereupon the Court 
greatly pitying Sir Wil. Reads caſe (becauſe he was a perſon of 90 
xears of age, and infirm, and had kept his chamber foz infirmity 
foꝛ a year and moze ) conferred with the Attoꝛney General, how it 
might be done: But they all rcſolved it could not be admitted, being 
againlt the courſe of the Court; And doubted whether the Kings 
p2vy Seal would aid him: He was thereupon bzought from his 
houſe ten miles from London in an hoꝛſliter upon mens ſhoulders, 
to the bar, and came into Court, and aſſigned his Error, and put in 
bayl to pꝛoſecute, cc. Andthe Erroꝛ aſſigned was, that he was na⸗ 
med in the Endiament and erigent Willielmus Read miles de 
comit.Midd. whereas it chould have been, de (ſuch a place) in comit. 
Midd. alledging ſome place certain within the County: Ind fox 
that cauſe the Outlatezy was reverſed, 
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Gardiner verſus Norman. 


Jectione firmæ of a Leaſe of Sir Arthur Capell: Upon Not (1) 
E guilty pleaded, upon evidence to the Jury at the bar, a Leaſe 

by Indenture was Gewn in evidence, in the name of Sir Ar- 
thur Capell and Elizab. his Feme, being the Land of the Feme, which 
was ſigned and ſealed by the 3 and Feme, and Letter of Attoꝛ⸗ 
ney by the Baron ſ Feme to deliver it upon the Land in their names; 
And he delivered it in both their names: But becauſe the Declara- 
tion was of a Leaſe of Sir Arth. Capels onely, and not in the name 
of his Feme, exception was taken; And Doderidge, Chamberlain, and 
Lea Chief Juſtice, held, that the Declaration was god; Fo the deli⸗ 
very by the Attozney is a void Marrant, as to the Feme, and ſoit is 
the Leale of the B rn onely ; But if the Leaſe had ben delivered 
upon the Land by the Baron and Feme, it had been a god Leaſe foz aue $63: 
both, and.he ought to have declared accozdingly ; But now it is the . 
Leaſeof the Bon only, and not voidable, but void againſt the Feme:. 2. 166: 
Therefoze the Declaration is god. But Houghron Fultice doubteD v: 3: 59 &: 
thereof. Allo they held,that where queſtion was betwixt the L auks 417: 
and Copy-holder, where the Loꝛd afſeſſeth a Fine of 12 l. to be paid 
by a Copy⸗holder and appoints it to be paid at his Capital Meſſu- 
age of the Mannoz the moneths after, and the Copy-holder pꝛe⸗ 
tending the Fine to be certain, (that is to ſay,two years quit Rent.) 
offered at the day of aſſeſſing the Fine, accoꝛding to the Rent foz2 
two years; but at the day appointed fo2 the payment thereof,cometh 
not thither to excuſe his non⸗ payment noꝛ makes any other refulal, 
That in Law this is a foꝛfeiture of his Copy-hold : But if he had 
come at the day aſſigned him fo2 the payment,and had then tendzed 
the two years quit Rent, being the Fine certain, due accoꝛding tg 
the cuſtom, though not the Fine aſſeſſed and demanded by the Loꝛd, 
it had not been a foꝛteiture. 


Rands verſus Peck, Trin. 19 Jac, 


Db: in the Detinet; Foꝛ that the Defendant owed unto him 600 (2) 
Gilders monetæ Poloniæ: Ind declares upon a Bill obligatozy, 

wherein the Defendant was obliged to pay unto him 600 gilders of 

legal money Poloniſh , viz, ad valorem 220 l. legalis monetæ Angliz : 

And that the Defendant had not paid unto him the ſaid 220 1.mone- 

ix Angliæ, noz the ſaid 600 gilders monetæ Poleniz; per quod actio ac- 

crevit, &c. The Defendant pleaded Non eſt tactum,and found fo2 the 

Plaintiſt; And that the value of the 600 gilders Poliſh, was at 

the time of the Bill, and now 220 l. It was hereupon movedinar- 

reſt of Judgment, Firſt, That the den ought not to bein the De- *. , 
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in the Debet and Detinet. Vid. 34 H. 6. 12. 9 Ed 4. 49. Bool of Entries 
157. and Mich, 3 Jac, betwixt Draper and Raſtall : Sed non allocatur; 
Fot inaſmuch as he is not to recover the gilders, but the value of 
them found by the Jury, and the demand is not of any lumme cer⸗ 
tain, and the value is not known to the Court, the demand is god 
enough in the Detinet. And Houghton ſaid, that was the reaſon 
why an Action againſt an Executoꝛ foz the Teſtatoꝛs debt ( becauſe 
it is not certain what ſumme he hall recover, but onely accoꝛding 
to the Aſets he hath in his hands) (hall be bzought in the Detinet: 
So it hall be here, where the ſumme is uncertain, and not known 
to the Court, the Action ſhall be bzought in the Detinet onely, and 
the certainty which he hall recover ſhall be made by the Jury: And 
therefozetheAction is well bzought. A lecond objection was, that 
the Action bꝛoug ht koꝛ the gilders Polonich, is an Engliſh, and not 
a Latine woꝛd, whereas it ought to have been a Latine woꝛd, with 
an Anglicè: Sed non allocatur; Uherefoze it was adjudged foz the 
Plaintiff. 
Hall verſus Walland, Paſch. 19 Jac. rot. 423, Leiceſt. 


Rror of a Judgment in the Common Bench, in an Aſſumpſit, 
E. where the Plaintiff declared, Mhereas V Vill. Mabbs was pol⸗ 
elled of ſuch Land in Melton Mowbrey, pro termino diverſorum an- 
norum, of the Demiſe of John VVoOdward Eſq; Ind whereas there 
was communication betwixt the laid V Vill. Mabbs qt the Defendant 
fo his Eſtate #1nterelt, the Def, 27 Apr.18 Jac. apud Melton Mow 
brey afozeſaid, inconſideration the P!antiff would pꝛocure the ſaid 
John V Voodward to licence the ſatd Will.Mabbs to aſſign his Leaſe 
and intereſt to the ſa1d John Wolland,pzomiſed he would pay all his 
charges, and as much as he deſerved fo2 obtaining thereof, not er- 
ceding 44 5. Ind alledges in facto, that he poſtea, viz, 27 Junii apud 
Melton Mowbrey przaict.p2ocured the [atd John Woodward to grant 
this licence; And that ye paid unto him therefoze 20 s. and the in⸗ 
groſſing thereof colt 40 s. and deſerved foꝛ his pains 20 s. And that 
the Dekendant, licet requiſitus, had not paid, ac. The Defendant here⸗ 
upon demurred, and adjudged foz the Plaintiſt, and Error bzought ; 
The firſt Erroꝛ alſigned, was. betauſe it is not hewn in whaiCoun- 
ty Melton Mowbrey was; ſo it doth not appear where the Land lies, 
no2 where the pꝛomiſe was made: Sed non alloc. Foz Leiceſt. being in 
the margent it is always intended to be the County where the Land 
lies, none other being mentioned. Vid. Plowd. 253,275. 39 H. 6. 14. A 
ſecond Erroz aſſigned, was, betauſe he cheweth not what term was 
to come, no2 that he was tied with any Condition to reſtrain him 
from alienation: Sed non alloc. Foz non refert how many years were 
to come, noz whether there was any ſuch Condition; Foz if the one 
will not buy,no2 tHe other ſell without licence, his pꝛocuring a Li- 
cencets a ſufficient caule, c. WUherefoze the Declaration is ſufact- 
ent. Thirdly, Becauſe he doth not alledge the day not plate _ be 
expende 
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expended theſe ſummes: Sed non alloc. Fo21t is but a conveyance to 

the Ictton,and not traverſable. Fourthiy,Tyat he alledges the pꝛo⸗ 

mile to be, to pay tantum quantum meruerit, and avers, that he deſer⸗ 

ved 20 s. which is an uncertain and void pꝛomiſez Foꝛ it cannot ap- 

pear what he deſerved : And then entire damages being given, it is 

ill foꝛ this cauſe, and the Judgment erroneous fo? all: Sed non alloc. 

Foꝛ ſuci pꝛomiſe to pay tantum quantum meruerit, is certain enough; 

and he ſhall make the demand what he deſerves; and if he demand 

to much. the Jury (hall abadge it accoꝛding to their diſcretion: And 

in pꝛot thereof two pzeſidents were chewn, the one in Hill.7 Jac. be⸗ fo. abs 
anls: 660 


twirt Ive and Cheſter, where a Tayloz bzought ſuch an Action, and 
alledged a pꝛomiſe to pay tantum quantum meruerit, fo2 the making 
of ſuch garments, and recovered ; the other in Hill. 11 Jac. betwixt 
Shepheard and Edwards, where a Phyſician bꝛought ſuch an Action 
upon pꝛomiſe to pay rantum quantum meruerit, foz ſuch a cure; and 
avers that he cured him, and deſerved 100 L. And ok that opinion 
was all the Court here: Wherefoze the Judgment was affirmed, >: 44+ » 
Salmon verſus Swann & alios, Trin. 19 Jac. rot. 25. 
R Eplevis : Upon urrer, the Caſe appeared to be; The King u) 
IL ſeiſed in fee of a Farm called Chalk-farm,anno ſecundo Regni ſu, 4. 
let it to the Earl of Northumb. and others foz 100 years, if Frances 
Counteſs of Kildare, and wife to the Lo. Cobham, chould ſo long live, 
to begin after the death of HenryLo.Cobham;and afterwards in the 
ſame year granted the Land in fee to Charles Brook, who 6 Decemb. 
4 Jac. let it unto Page foꝛ 21 years : Atterward in Octob. 5 Jac. the 
Earl of North. and others the Leſſ&s foꝛ 100 years, granted that 
term tothe ſaid Charles Brook Novem. 5 Jac. Charles Brook granted 
a Rent of 20 l. per ann. to Sir Tho. Trever and others, during the life 
of the laid Frances, wife to the Lo. Cobham: Afterward Henry Loꝛd 
Cobham died; The Def. as ſervant to the Gzantes of the Rent, di⸗ 
ſtrains upon Page the Leſſee fo2 this Rent: Ind whether this Di⸗ 
ſtreſs were lawfull oz not, was the queſtion ; And this reſted upon 
the Leaſe foꝛ 100 years, whether it were in elle in Charles Brook, 
who had the Inheritance, and granted that rent, o it it were dꝛow⸗ 
ned in the Inheritance; Foꝛ if it were not dꝛowned, then it chould a- 
void the Leaſe foz 21 years, which was befoze this Rent charge 
granted; Ind this term being in the Gꝛantoꝛ who granted it, is li⸗ 3 
able to the payment of the Rent: And it was reſolved, that it was 
dꝛowued in the — Foꝛ notwithſtanding this Leaſe foꝛ 21 
years, it is not lo ſevered from the reverſion, but by grant thereof to 
him who hath the Inheritance, the future term is dꝛowned, and 
never (hall riſe again; and by conſequence this rent chall not charge 
the poſſeſſion of the Termer, who had the Eſtate betoze the Kent 
granted, and comes paramount it: Wherefoze it was adjudged fo? 
the Defendant. Vid.14 H.7.2. 5 Ed.4.2. 5 H.7.38. 
Moor werſus Sir George Reignalls,Marſhall of the Kings Bench, 
DE: upon Eſcape againſt the Defen.fo2 ſuffering one Alſop to e 
ſcape,who was condemned in debt, and out-lawed after Judg⸗ 


A 
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in ne ,and removed into the Kings Benci by Hab. corp. trem Gloceſt. 
440 Dec he os that he never was tatzen in execution ao that af- 
ter he had vin impꝛiſoned foꝛ two years.he eſcaped:UUyereupon the 
Pl. de murred. The firſt exception was, becauſe the Activn was not 
mought tam pro Domino Reg. quam pro ſeipſo, foꝛ ſuffering an out⸗ 
lav ed perſou to eſcape; Sed non alloc. Foꝛ he may bing his Action of 
Debt fo2 what he hath loft; And it was certified by the Pꝛothonota⸗ 
ry, that the pꝛeſidents are both ways: UWherefoze it was adjudged 


fo2 the Plaintiff, 
Cave verſus Polewheel, 

Nror in the Excheq.,Chamb.of a Judgm.given in the Ki. Bench, 

in a deot foz 600 l. A Sc,tac.was awarded ad audiend.errores, xe⸗ 
to:nable 11 Mai 18 J ac. And there was not any ſuch day of adjourn- 
ment in the Excheq.Ch. And theretoꝛe it was held clearly by all the 
Jultices 4 Bar. to be a diſcontinuance: And then it was moved, that 
tie Pl. chould have allowance of a new Urit of Err. ceram vobis re- 
ſident. which was taken under ſeal;X certified; And it was reſolved, 
that it lay not; Foz they have power to pꝛoced by ſpecial Statutes, 
aid they are virectcd by the Statutes, that they chall pꝛocæd upon a 
Ur. ot Err. awarded to the chiet Juſt.ot the K. Bench / to remove the 
Reco2d,3 to reverſe, oꝛ af firm, then to remand; a they have not any 
power to award execution; But that is to be done in the K. Bench: 
So when the Pl. is non⸗ſuited, oꝛ the Mrit dilcontinued, they have 
no moꝛe to do with it / but it all be remande d, becauſe they have not 
any Recoꝛd betoꝛe them { And ik it ould be permitted, that they 
Could have a UWrit of Error, quod cor. vobis reſidet, he might often- 
times diſcontinue,and afterwards have another UUrit of Error, and 
thereby int mtely delay the Pl. that he never ſhould have execution; 
Ind by Law he ought to have but one Super ſedeas: And although a 
pꝛeſident was chewn, Trin. 33 Eliz. rot. 682. betwixt Gyddy and Ser⸗ 
jeant Heale, where the Urit of Error was Diſcontinued by the non 
venue of the Juſtices, # a n?wWUUrtt of Err.cor, vobis reſidet bzought 
and diſcentinued) and alterward a ſecond UUrit of Error bzought; - 
and the Juda ment thereupon affirmed : And another pzeſident Mich. 
3 ac. rot. 290, betwirt Hadright and Skirden,where a UUrit of Error 
being diſcentinued,a new UUrit of Error was bzought coram vobis 
reſidetʒand thereupon Erroꝛ of infancy aſſigned, and found, and the 
Judg. was reverſed; Ind although it was affirmed by Hopnill, who 
was late Clerk of the Err. that there were many pꝛeſidents in that 
kind, yet all the Juſkices ⁊ Barons held, that theſe pꝛeſidents were 
without debate : But foz the reaſons befoze, they would not allow 
this WUrit of Err.#that it was not allowable by the Dtatute;Foz 
it is a new Stat.and ſhall not be extended: And a pzeſident was ci⸗ 
ted to be betwirt Do. Tenant & Foreſt 14. J ac. where ſuch a UUrit of 
Error coram vobis reſidet was bꝛought, but upon debate diſallowed: 
And it was ſaid, they had not here the Recozd, but a Tranſcript 
£iz:zreor; Foꝛ the Recozd it ſelf always remains in the Kings Bench: 
Ind foꝛaſmuch as they may not award erecution, they may not ad⸗ 
mit ñ Uurit of Err. but accoꝛding tothe woꝛds of the Statute. Sir 
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Sir Paul Tracy verſus John Dutton, Hil. 18 Jac; rot, t046; 


Diebe foz 333 L upon a Leafe by Anne his wife dum ſola füt (4) 

to che Defendant, rendang 570 l. per ann; at the Annunciation 

and S. Michael, with a Nomine Pœnæ of 40 8. fo every day the 

Rent ſhould be arrear, after thirty days from any the ſaid Feads: 

And hews, That marriage was bad betwia them i Sept. 17 Jac; 

And afterward at Mich gs Jac. the rent of 275 I. was arrear; And 

that upon 29 Octob.18 Jac; he demanded the Rent : And fag the Rent 

of 275 l. and 581. foz ſeveral ſums fotfetted, nomine pœnæ fox twenty 

nine days, afcer the demand, the Action was bzought.. Upon Non 

deber pleaded, a Special vetdia was found, Chat the Plaintiffs wife 

29 Sept. 18 Jac, demanded this Rent of 275 l. of bis ſon, who paid it; 

and that the Baron 29 Octob. 18 Jac, demanded the Rent, and none 

was there to pay it; and. Chat in fourtzen d rhe paiment, be 

beard therent and diſagented, and bzought « 3. The firſt que- 
dirs the Rents, 
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; 9 manded it: Foz without a demand, and Non-payment upon demand, 
{o28: 200 there tannot be any Foꝛteiture. vide Plow. com. 17 3. Co. 7. 28. Maunds 
caſe. New book of Entries fol. 120. And at this point the Court doubt- 
ed whether he might have any Fozfeiture without expzeſs notice 
given; and whether it be as a ſeberal penalty foz ebery day s2 as one 
intire penalty fo2 all the days after the demand and non payment, until 
the Defendant pleads payment oꝛ tender: They would not reſolve; 
whereupon Yelverton being of Council foz the Plaintiff, ſaid he 
would relinquith the penalties, and pzay Judgment foz the rent: And 
ſo, as to that point it was adjudged fo? the ff. 


—— — — 


Hanbury verſus Ireland, Attorney of the Kings Bench, 
Paſch. 19 Jac, rot. 128. | 


(8) 1 Reſpaſs by B Hill. 18 Jac, Iq; that the Dekendant, 20 Jan, 
117 Jac. qu Johan, Haw field ſervant to the Plaintiff, did 
altault, beat and wound; per quod le Plaint. ſervitium pred. Johan, per 
magnum tempus, ſcilicet a predicto 20 Martii 17 ſupradicto uſque prim. 
Martii ex tunc prox, ſequent, perdidit: Ac unum equum of the Plaint⸗ 
iffs adtunc & ibid, cepit & aſportavit, & alia enormia, & c. Judgment 
was giben by Nihil dicit, and Damages found, and returned to 10. 
upon a Wit of Enquiry: And now moved that the Plaintiff 
not recover, but the Bill ſhould abate z Foz rhe Bill is bzought Hl. 
18 Jac, and the Battery is ſuppoſed 20 Jan. 17 Jac. and the loſs of 
the ſervice to be per magnum tempus, ſcil. a predicto 20 Martii 17 Jac. 
uſque prim. Martii following, which was in March 18 Jac, which is 
unto the time after the Anion bzougbt, and Damages are givenfoz 
the time after the Action bzonght, But it was moved by Calthorp, 
That it was amiſpaiſion; foz it ought to have bern from the fozeſard 
20 Jan, unto the firſt of March following, which was in Anno 17 Jac, 
and befoze the Action bzought. But as it is, be moved, That it was 
well enough: Foz the battery is alledged to be 20 Jan, 17 Jac, which 
was geod, and befoze the Action bzought ; andthe allegation per quod 
ſervitium amiſit per magnum tempus, is god e 2 Then the 
ſcil. a predicto 20 die Martii ( which is a miſ pꝛiũon foꝛ January) is 
idle and void. And tom it to the Caſe 20 H. 6.15. where a Trel- 
pals was 4 g continuando from the day of the Wit, ſcil. 
ſuch a day, ( which was miſtaken) yet it was well enough: And to the 
aulx 42-9: Cale of Teſmond & Johnſon ante pag. where the loſs was 14 Mai, 
and the T2over the 15 Mai, Et quod poſtea ſcilicet primo die Maii 
Anno predicto he converted, which cannot be: And it was adjudged 
tbat the woꝛds alter the ſcilicet were void, and the poſtea was ſuffi- 
tient. So here, at. But all the Court held, Chat in this caſeit was 
not geod, no? is it aided by intendment noꝛ amendable, noz like the 
caſes cited: Foz there inthe firſt caſe, The continuance unto the day 
of the Uꝛit, was ſufficient, and that appeareth uponRecozd, and the 
ſcilicet is not material: So the allegation quod poſtea convertit is 
lufticient, and the ſcilicet ( whith is repugnant) is idle, and not —_ 
ut 
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But here the point of the Action is inthe loſs of his ſervice, which „f © 4. 
ought to be ſhewn certainly, t that only enables him to the Action; 4 | 
andif he time certain benot expzenedtherein, the count is nut gods pf: © #: 
— _—_ the — and — — * — if, is — 

ill alledged, the count is not god. Wherefoze it was adjudged 
koꝛ the Defendant. | 


FE 


Charls Willis verſus Shepherd, Trin,19 Jac; rot, 


Ction foz wozds: Whereas the Plaintiff foꝛ twelve years laſt (5) 

paſt was, and pet is ſervant to the Lozd Arundel, and Steward 
of his Courts in the County of Dorſet ; And whereas foz thirty years 
ſince, and pet, he is a Parithioner of Gillingham, and had bern Church- 
Sharan made thre a jul arcomprrorbe parithiomers thre 

8 ma reot à juſt accompt to tht 2 

And whereas be was Collectoz foz the ptoz there, and by teaſon of that 
office received 100 l. and rendzed thereof a true accompt : And where- 
as foz twelve pears he had been Feotfte there, of-divers lands in the 
ſome pariſh to the uſe of the pariſhroners, and received of the profits 
thereof rool. and made thereof a juſt accompt : And whereas he was 
Steward unto the Ring of bis Panoz of Gillingham, and received 
5001. of the pzofits thereof to the Rings uſe, and thereof had made a 
juſt attompt. That the Defendant well knowing he peemilſes, and 
to dilgꝛate bim, having communication with one Chriſtoph. Kelloway 
bꝛotber in law to the ff, of his Dftices which be had boꝛn in the 
ſaid parich, and of the ſums ol money which he had reteived, laid theſe 
woꝛds: Thy brother in law Charls Willis is a notorious Lyar; and a 
Cozener,and hath deceived and cozened the Pariſhioners of Gillingham 
of 5001, and he will teach thee to cozen me of my houſe , abi revera, 
Sean of Era of mages being reruned,defoe the bing there 
a Mi mages being returne ethe here- 
of, Jt was mobed in arreſt of J Ehn heſe wude be fran 
enable : Foz the woꝛds Notorious Lyar and Cozener are tio general, aαν :53# 
and the addition ol cozening the Pariſmioners, ĩt. is not material; o: 
they be not ſuch woꝛds whereof the Law takes conufance, noꝛ to his 
loſs of life oz gtods; 02 otherwife tu touth him in his pꝛoteſũuon. And : 
of that opinion was the whole Court, and remembꝛed the Caſe of Sir e 427 
William Brunckard of the Pꝛiby thambet, That ſuch wozds were not 
actionable ; And another Cafe of Seymor. But thete they were not 
Okliters, as here: Bet the Court held them tobe all one. Wherefoze 
it was adjudged foz the Defendant, Qugd Querens nihil caperer per 


Breve. 


Treſwaller verſus Keyne, Paſc. 19 Jac. rot. 


Sſumpſit: Whereas the Defendant 6 April 18 Jac. in tonũdera - (ro) 
A tion the Plaintiff would travel with him from B. in the County 
ol Devon tu London, tu help bim ta ſearch fo the Milt ot W. Stacy, Oe 190: 
that be would papuntobim 4. op bis pains &0urney; Andalledges , „ , 
in facto, That he, biz.the * poſtea, ſcilicet ry April W W 
kkk 2 
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the Defendants requeſt travailed with bim from B. afozeſaid to Lon- 
don, and helped him to ſearch foz the ſaid Till and formd it, and that 
the Defendant had not paid untshim the 4 l. per quod &c, The De- 
fendant pleads and confeceth the pzomiſe ; and that alter the pꝛomiſe, 
and befoze that the Plaintiff had made any pꝛeparation foz his journep 
oꝛ made any ſearch foz the Mill. viz, 16 April 18 Jac, it was attoꝛded 
and agꝛird betwixt them, that the Plaintiff could fozbear his journey 
to London and to aſtiſt him in the laid ſearch, and that the Defendant 
Gould be diſcharged from the paiment of the 4 l. and that attoꝛdingl 

he then and there diſcharged the Plaintif of his journey and fearth, 
Upon this plea the Plaintiff demurred; and now this Term it 
was moved that the plea was not geod, Becauſe where a pꝛomiſe be- 
gins upon conſideration, it cannot be diſcharged by wozds only with: 
dut ſome otber conſideration, Secondly, this agreement is alledged 
tobe befoꝛe any pꝛeparation fo2 the journey, viz.16 April, whereas the 
journey is alledged to be perfozmed and executed 15 April 18 Jac; 
which was the day befoze, and at the Defendants own requeſt. But 
it was moved foz the Defendant, That the {cilicer 26 April 18 Jac, 
is void, and toalledge the pꝛetile day is not material, but it ſufficeth 
that it was befoze the pzeparation to the journey: Sed non allocatur. 
Foz the Court held, that the day of the journey being alledged to be 
t5 April, and be alledging the agzement tobe 16 April 18 Jac, it is not 
tu any purpoſe, unleſsbe had traberſed that he had taken the journey 
befoze; but if he had taken Traverſe, it might pezadventure habe 
ben god: But Houghton held, That a pꝛomiſe may very well be dil 


charged by wozds without any conſideration, But ta the other reaſon 
it was atjudged foz the Plaintiff, 


Thomas Aſhfield ſen, verſus King. 


T Homas Aſhfield ſen, being arreſted in London and ſued there in 

Debt upon an Obligation, was removed by Habeas corpus in 
the Uacation befoze Hillary Term, and putting in Bail one John 

Warden, King never declazed upon that Bail, but declared againſt 

Tho, Aſhfield jun. (who was alſo bound in that Bond) but no Bail 

being filed, be recovered ; and Erro? thereof bzought in the Exchequer 

chamber, where this was aſſigned foꝛ erroz, and upon Certificate ſo 

certified: And it was now pꝛayed, that this Bail may be filed fo2 Tho, 

Aſhfield jan, Sed non allocatur : Fez it appears upon the Hab. corpus, 

that it was taken fo2 Tho, Aſhfield ſen. and it cannot be altered. Then 

it was moved, That the Plamtif might declare this Term againf# 

Tho. Aſhfield ſen, andit was thereunto anſwered, That it coulonot 

be; fo2 the courſe of the Court is, That none ſhall declare againtany 

bu- byreaſonof à Bill. within ther Terms after the Bail filed; and the 

courle of the Court. is the lam at the Court,” Therefoze it was referred 

to Mr. Brome the Setundary to call all rhe Clerks together, and cer: 

tifie v-hat the courſe1s in this point; whocertifiedthe uſage fox twenty 

years and moze tobe, That no Declaration ſhall be taken upon any 

Bait, but within thꝛie Terms after the Bail med; and that the Lo 

Opham 


— 


— 
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Popham in bis time and the Court made an expzeſs Oꝛder accozd- 
ingly ; Foz befoze his time the uſage was often otherwiſe, And the 
Court here held it to be a very god courſe, and tbat it could not be 
altered. Wherefoze, becauſe the Plaintiff bad not filed a Bill upon 


621 | 


this Bail in this Term, which was the fourth Term, they appointed 


it ould be takenoff the file, and that the Defendant ſhould not anſwer. 


Sir Charls Howard verſus Sir William Cavendiſh and his wife, 
Mich, 18 Jac, rot. 45 3. 


Rror of a Judgment grben in Dower, and in execution thereof. 

LL The Erro aſſigned was,Uhereas the demand was to be endow: 
edof the third part of the ona of Clun, and of 600 Meguages, 2000 
Acres of land xc, in Clun, and 23 other Towns. andof the Advowſon 
of Hoxſey. Anda Recovery by default : The Hab. fac. Seiſinam was 
awarded with a zit to enquire of the value, fag that the buſband 
died ſeiſed; whereupon the Sherif returned, Quod habere fecit ſeiſi- 
nam de tertia parte of the pon, Hundredor. Tenementor. & Advo- 
cationis, viz. uno tenemento ſive firma in Clun vocat. Weſton ferm. 
tunc vel nuper in occupatione Willielmi Unton & c. That it was in 
certain; faz, a Tenement or Farm is uncertain; And therefoze an 
Ejectione firmæ de meſſuagio ſive tenemento, is ill: ſu an Endictment 
That be entred into a Meſſuage oz Tenement, was ruled to be ill. 
Sa in other plates aftez, it is de 13 meſſitagiis five tegementĩis, cum 
terris, pratis, paſcuis & paſtyris eiſd. pertinentibus, tunc vel nuper in 
tenura vel occupatione of J. S. and twelve other Tenants by Copy. 
Wibich was alledged to be incertain fo2 the cauſe afozeſaid ; and cher 
being ill in this point, and damages found foz all, It is ill at. And tu 
that opinion Houghton Juffice inclined: But all the other Juſtices 
beld it to be well enough in alignment of Dotver, becauſe it is but 
the Return of the Sherif, and nieds not ſuch pzeciſe certainty as in 
Declarations oꝛ Jnditments: And therefoze it was ſaid by Lea Chief 
Juſtite, That Meſſuagium five Tenementum in tenur. J. S. is good and 
uſual; and it would be infinite to ſet down here eberyat᷑ them by its 
ſelf, But when he ſaithinthe end, that be bath delivered them all by 
metes and bounds, it ſufficeth. vid; Old book of Entries 226, 230, 
242,745 ; and the New book of Entries 271,275,276, Jt was alſo 
movev at the bar, That the Judgment heing good, as 1s confeſſed, and 
the TWzit of Seiſin well awarded, there is not erro? in the Court in 
awarding Execution; And no erro2 can he afigneyin che Sheriffs au 
in giving the Setlin and returning thereof; And ol that opinion was 
Doderidge, unleſs it were as this caſe is, where Damages are to be 
enauireb, and Judgment fox them. So as if fox any of then it be ill. 
then the recovery of the Damages being entire, it is fl toz all. A 
letond Erroz aligned was, Becauſe the Sheriff bath given the third 
hart of the Adbowſon, and bona & catalla felonum, whithare Fzanchi- 
es, whereof the is not dowable, Sed non allocatur: q they beld 


(12) 


auks 128: 
id 


2 £33: 


that the Return was god ; ka of an Adbowſon, if it bein gꝛaſs / +: f 52: @ 


appendant, the is dowable, vid. 13 Ed. 2. Dower 161, 17 2 [ 
!D1G, 
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ibid, 163. 11 Ed. 3. Dower 80. 15 Ed, 3. ibid. 8 1. And of Franchiſes, 
parcel of the Þono2 of Clun map be well acigned; and they may be 
parcel and appendant to the Þonoz, although they be not belonging to 
a Panoꝛ which is of an inferio? nature. Mherekoꝛe the Judgment 
and Execution were affirmed, RY 


Arundel verſus Mead, 


E Jectione Firmæ, of a Leaſe from the Lady Morley of lands in the 
County of Eſſex; ſuppoſing that the Lady Morley, primo Mai 
14 Jac, demiſedthem to the Plaintiff foz five years if the lived ſolong, 
by fozce whereof the Plaintiff entred & fuit inde poſſeſſionatus; And 
that the Defendant poſtea, viz.ſexto Maii entred and ejeued him à ter- 
mino ſuo predicto nondum finito, & adhuc extra tener, The Defends 
ant pleaded Not guilty, and found foz the Plaintiff by a Jury at the 
Bar; and now movedin arreſt of Judgment, That rhe Declaration 
is not good, becauſe there is not any averment of the life of the Lefoz 
at the time of the Action bzought : Foz if the be dead, the term is de- 
termined, and he cannot have this Action to recover the term. But 
Lea Chief Juſtice, Doderidge and Houghton held it to ve good enough: 
foz he hewing that theDefendant ejected him 2 termino nondum finito, 
thereby implies that ſhets yet altbe,foz otherwiſe the term is determt- 
ned; and relied crongly upon the tale 13 Eliz. Dy. 304. where in an Eje- 
Rione firmæ of a Leaſe, Þis ſuppoſition that the perſon adhuc ſeiſitus 
exiſtit, implies his life: So here. But Chamberlain tothe contrary: 
Becauſe in an expzeſs limitation depending upon life, it ought to be 
Sewn by expꝛels matter, and not by implication, that the was alive 
at the time of the Action bzought : And the wozds Nondum finito are 
in every Ejectione firmæ; andit ſiemeth that the caſe is the ſironger, 
foaſmuch as the Jurybath found him guilty. But the other Juſtices 
beld that it was not material, foꝛ they find him guilty of the Ejett 
ment at the time of the entry. But yet bythe opinion of the thzie Ju- 
ices, Judgment was givenfoz the Plaintiff; and a Tait of Erro: 
being bzought thereof, without much debate, the Judgment was al⸗ 
med. 15 Ed. 4. 6. 28 H. 8. Dy. 29. Plow. 31. | 


Boſton verſus Tatam Clerk, 


Ction fo2 theſe woꝛds, That he was a Thief, and had ſtolne his 

gold. After Not guilty pleaded and found foz the Plaintiff, it 

was moved in arreſt of Judgment, That theſe woꝛds be notaction- 
able, That he was a Thief, &c. Fo; it bath not any time, when, and it 
map be, it was whenhe was a child, oꝛ in the time of Quien Elizabeth, 
02 befoze, unte which bave bien divers General pardons, ſo as there 
cannot any loſs happen unto him, noꝛ any ſtandal, when the time is 
ſoincertain ; foz Was intends the time pal, and not, that be is ſo, at 
the time of the wozds ſpeaking. Sed non allocatur: Foz it ſhall be 
intended to be maliciouſly ſpoken, and to diſcredit him. And it is 
a great llander to be once a Thief: Foz although a pardon ms diſ- 
harge 


— — —L—˙h— 
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charge bim of the puniſhment, pet the ſcandal cf the offence remains; 


Foz, Pœna poteſt redimi, culpa perennis erit. Ind it dugbt not to be in- 
tended that it was, when he was a child. Tahercfoze it was adyudged 
koꝛ the Plaintiff. | 


Porter verſus Philips, 


A Sſumpſit, 2 July 1620, Jn conſideration that the Plaintiff would 
lend unto him 7 l. 10 g. and would accept a Bond of Sir 
George Mannors of 801 and a Letter of Attozney to ſue it, and 
would pzomile toreleaſe unto the Defendant all attions and demands; 
The Defendant aſſumed, That if the Plaintiff could not recover from 
the ſaid Sir George Mannors 40 l. within ſuch a time, he would pay 
that 40 l. unto him upon requeſt: And alledgeth in facto the lending 
unto bim the 7 l. 10 f. and the acceptance of the Bond of 80 l. and 
the Letter of Attorney; And that be accozding to his pꝛomiſe, poſtea 
the lame day and year releaſed unto the Dekendant All actions and 
demands; And that the Delendant had not accozding to bis pzomile, 
(althougb he could not reteibe from Sir George Mannors within the 
ſaid time, at. & licet requiſitus) paid unto him the 40 l. The De- 
kendant pleaded Non aſſumpfic, and found againſt him: And now 
moved in arreſt of Judgment, That the Plaintif by this Releaſe 
(which be bimſelf bath de wn 


m that be made the ſame day after the 
pꝛomiſe of releaſing all Actions and Demands) bath extinguithed 
this Action, andtherefoze by bis own ſbe wing bath no cauſe of Action. 
But all the Court held the Action to be well-maintainable: Foz this 
Keleaſe is part of the conſideration, and the cauſe which gibeshim 
this Action, and without making thereof, he could not maintain this 
Action : And the Releale is of all Actions and De⸗ 
mands, yet that doth not diſcharge is future, and whereof be 
bath not any cauſe of Action at the time of the Releaſe made. UWhere- 
foze it was adjudged foz the Plaintiff. Vide Clerk & Thomſon's caſe 


(15) 


4 971 


ant. & Cok. 5.70. Hoes caſe, Hill, 4 Jac, rot. 577. betwixt Heycock ate: 17 © 


and Field. 
Stubbs verſus Cook, 
1 Demtitate Nominis: Fux that in a Replevin by Cook againſt Ralph 


(10) 


Stubbs foz Beaſts taken, he made conuſance.as Bailtf to the Earl 2/9: . 
of Northumberland fo anAmerciament in a Lit; whereupon they 4,4: 330: 


were at iſſue, and found foz the Plaintiff, and Damages and Cofs 
adefſed and Judgment given accozdingly, pe furmifed that the Suit 
was againſt Ralph Stubbs ſen, and Erecution being tue 
bad endeavoured to 


N. 267 


the Damages and Coſts the grads of 
Ralph Stubbs jun, —— be ſued this Wit 28 diſcbarged: C 


And the zit was allowed, although it were after UNerdia, Judg: 
ment, and Execution awarded. | | 


Kynaſton 


_ 


624 


* 2 — 


Termiro Michaelis Anno decimo-nono 


ͤ— 


— 2 
— — 


* 


(17) 


Fong 8 


| A: 1 7. 60A 


Kytiaſton verſus Lloyd and others, in the Exchequer, 


Jectione Firmæ fo2 lands in Bodicham in Denbigh-ſhire of a Leaſe 
of Andrew Kynaſton fo2 thzte years, Upon Not guilty pleaded, 
and Trial in the County of Salop, being the next County, upon a 
Spetial verdict, the Caſe was found to be ſuch: David ap Richards 
being leiſed in kee ol the lande in queſtion, ( which were found to be of 
the annual value of 20 l. nam andat the time of the adurante, and) 
having only two daughtets and cobeirs, biz. Margaret and Mary; by 
Indenture betwixt bim and John Kynaſton 3 Eliz. cobenanted with 
the ſaid John Kynaſton in tonſideratian of marriage betwixt the ſaid 
John Kynaſton anũ the ſaid Margaret, and in tunſmerarion ct 3 15 1, to 
e 
Fine to the melt 5 , tothe uleot᷑ the ſaid 
ef their Remamder 


| tothe 
Do 
marriage 

John Ky- 

Þlainnne, 


uſbgidin ſpecial 
ald at default of her iKue,toher 
aber: Seo ethos te ow rl. re ne ed 
Haran 415 18 not 
4s a valuable pꝛite foz the land, but to babe theettate inmited unt him 
as well as unto bis Feme, ſoas he mioht habe the lands, although be 


had no iſſue, Whereſoze it was adjudged foꝛ the Defendant. _ 
ib. 7. 


* 
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lib, 7. Bedels, & lib, 9. 125. Plow. 463; & 464. Dy. 248. And a 
Cale was cited 36 Eliz, in the Court of Wards; where Smith | 
being ſerſcd of Lands of the value of 12000 l. by Indenture cove: 72: #: 94-4 
nanted with Sir John Littleton , in tonſideration of marriage bc- 
twirt William Littleton ſon of the (ard Sir John Littleton, and 
Margaret r and heir of the ſaid Smith, and foz 1300 Marks 
paid by the ſaid Sir John Littleton, to aſſure the Lands to the uſe 
of bimſelf foz life, and after, to the uſe of Smith fox life, and after 


a_— 


* * 


the + Wh | 
of the Chief Juſtices upon a Caſe made and argued befoze them, 
It was reſolved to be within the Statute z and a Decrie made 


Webb ver Cook. 


| ern to flap a = in the ö Care — — (18) 

1 wich f Defamation c m Whoremalter, d 8 a 
ing, That he had a Baſtard. And brews, That the Defendant, 44 _ 
who ſued in the Spiritual Court, was ſentenced foz this cauſe of 

baving a Baſtard, and Oꝛdered to keep the Baſtard, at the Seſions at 

Norwich; And notwithſtanding they would examine this again 

in the Spiritual Court. And upon this ſuggeſtion the Defendant 

demurred. And it was adjudged, That the Prohibition ſhould 

ſand: Foz, being ſentenced to be the reputed Father by the Juſtices 

of Peace at the Seſſions, which is by Authority of the Statute- 

Law, Jt cannot be now impeathev n the Spiritual Court, noz 

— And all are concluded to ſap the tunttary, until it ve 

eberſed. | 


Samms werſus Mercer, 


d 

T#* againg an Executoz upon an Obligation of 40 l. The De- (9) 
fendant pleaded thzix Judgments in Debt in the Court of Ro- 
cheſter, and one Judgment in this Court, prout patet per Recorda 
predicta; And that he had not _ 1 latistie thoſe 1 — 
re⸗ 


— — 
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Mhereupon it was demurred. Firſt berauſe he doth not ſay, prout 
patet per ſeperalia recorda, and conclude every of them ſeverally prout 
patet per record in the (aid Court, ac. Secondly, Jt is not thewn 
what Summs he had in his hands to ſarisfie , ſo as the Court 
might know and adjudge thereupon. Thixbly, becauſe it is not 
aberred, That they were vera & juſta debita w the Judg: 
ments were given, And Doderidge held that it was i fo2 all thoſe 
cauſes; But Houghton held it ro be ill fo2 the ſecond cauſe ; And 
the Chick Juſtice foz the 6ri cauſe, but not foꝛ the other; Chamber- 
lain Juſtice was abſent. Uherefoze they all agrird, That fo2 the 
one cauſe o2 other-the Plea was ill, And therefoze it was adjudged 
for the Plaintiff, vid. Co.. fo. 109. Meriel Treſhams caſe, 


Arnold Waring verſus Perkins, Hill, 17 Jac, rot. 1047. 


Rrror of a Judgment in the Common Bench, where in Debt 
he declared, That 5 Octob. 15 Jac, gt London in ſuch a parif, 
the Defenbant retained him quod aptaret & conficeret fo him a 
Doublet and Þoſe, and foz that purpoſe, That he bought ſo much 
Satten at ſuch a pꝛice, ànd other things at ſuch a pzice, & aptavit 
& confecit t him a Doublet and Þoſe, and deſerved foꝛ bis labour 
ſo much, which in all amounts to ſo much per quod Actio accrevyir. 
The Defendant pleaded Non debet, and found foz the Plaintiff, 
and Judgment given arrozlungly and Erroꝛ aſſigned by Bridg- 
man, Firſt, That he ſaith quod aptavit & confecit, and doth not 
few the day noꝛ plate, and that is iſuable. Secondly, becauſe 
he doth not ſbew that he delivered them to the Plaintiff, oz was 
ready to deliver them. And foz theſe cauſes upon the firſt motion 
all the Court (abſente Lea) held it to be erroneous, and gabe 
rule to have the Judgment reverſed. But two days after, Coventry 
Attorney-general,moved it again, and pzobuced the bands of all the 
Yenotbaries of the Common Bench, That Declarations in 
ebts are uſually in that foꝛm, neither mentioning the day 02 
place of the making, But in an Action upon the Caſe in an Al- 
ſumpſir, they uſed to mention both: And the reaſon thereof (as 
Coventry urged) is, Becaule, in Debt the Defendant might gage 
bis Law, and the time 82 place of the making chall not be tra- 
verſed: But in an Action upon the Caſe, it is 1Nuable, and there- 
foze ought to be alleaged. And to the letond point, pe ought not 
to alleage Delivery, but all come on the other part, if he will bar 
bim of his Action: Foz it was ſaid, That a Cailoꝛ hall not be con 
pelled to bꝛing them home oz deliver them, until he be paidfoz them, 
02 be ſatisfiz upon the delivery, and that is to be pꝛobed upon evr- , 
dence, Mherefoze foꝛ theſe cauſes the Judgment was afterward 
armed: And all the Court (Lea abſent) mutata opinione held it 
to be well enough, eſpecially after Uerdict. a 


Langley 


as — 
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Langley verſus Payn, cujus principium ante pag.16, 


Were the Uerdict being imperfect, a Venire fac, de novo was 


(21) 


awarded, and then a general Uerdia given againſt both De. . Ro va 
tendants, whereby they were found guilty: And now moved in arreſt 


of Judgment, That this is avoid Uerdict, at lead as to the Feme; 
Betaule befoze, by the firſt Terdict ſhe was found Not guilty, which 
appears upon the lame Roll, whereupon the Venire fac, was awart- 
ed, and as to her the Uerdict was perfect: and the Venire fac. being 
awarded foz the Trial of that which was wmperfect ; The then 
finding here of the lame Treſpaſs, That ſhe was guilty, where the 


contrary was found befoze , is mierly a void Uerdic, And all the 


Court beld, That the ar Uerdic was mierly void, by reaſon of the 
imperfection therein, and is as no Uerdict, and all that is found there: 
in is void, and not to be reſpected, although it be entred in the ſame roll. 
Wherefoze the ſecond Uerdict is good, being found upon better evi⸗ 
dence: And it was adjudged fo2 the Plaintif. 


Steward verſus Coles, 


® 

Db on an Obligation of 1000 l. conditioned fox the payment 

of 50ol, at ſuch a day: The Defendant after Jmparlance pleads 
Tender of the ſaid 500 l. at the day and place of payment, and chat 
none was there to receive, And that he is pet ready to pay. And there- 
upon the Plaintiff offered to demur, becauſe he doth not plead Tout 
temps priſt: And although he tendzedit at the Day, whereby be ſaved 
it fo2 the time, yet if be doth not plead Tout temps priſt, it (hall be in- 
tended that he hath fozfeited his Dbligation ; And whether be ould 
habe Judgment, 02 no, was much doubted. Therefoze the Defend 
ant durſt not inũſt upon his Pleaz but paid) by direction and mediation 
of the Court) in ſatiſ faction of the ſaid Debt, Coſts and Damages, 


rool. beſides the 500 l. vide Dy. 300. This plea held god 21 H. 7.74, 


Sir Bernard Grenvile verſus Sir Nicholas Smith, Executor 
of Sir George Smith, 


C Ovenant, Foz that the Teſtatoꝛ cobenanted by Jndenture to pay 


foz bis daughter Graces marriage with the Plaintiffs ſon 4000l; 
at leberal days, And foꝛ non-paiment of 4ool.at one day the Action was 
bzought.The Defendant pleaded Non eſt factum Teſtatoris,andfound 
foz the Plaintiff, and Damage found 4201. and foz Coſts 53 g. 4d. 
and the coſts increaſedby the Court to x21. And the Judgment entred 
upon the Poſtea was, Quod recuperet damna predicta amounting to 
+ 4321.de bonis teſtatoris, fi tantum habeat in manibus, &c. & ſi non pro 
Miſis pred. de bonis propriis,&c, But the entꝛy of the Judgment upon 
the Roll was, Quod recuperet damna pred. attingent. ad 432 l. de bonis 
teſtatoris ſi tant,&c, Et ſi tantum in manibus ſuis non haber,tunc damna 
predicta de bonis defendentis propriis : Mbere it ought to have bien, 
Tunc Miſæ predict. &c, Lil And 


1: Vo: 
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Bennet verſus Tabram, Mich, 19 Jac; rot. 


whom the Defendant was ſervant) was robbed of divers 
J A gods by perſons unknown, That the Oefendant to ſranvalize 
the Plaliififf tpake theſe wozds, Thou art a maintainer of Thieves to 
ſteal my Maſters goods, (innuendo the gods of the ſaid Sir William 
Aylif who was rubbed) The Defendant pleaded Not guilty, and 
found again him, and Damages ts J. After Uerdict, Serjeant 
Tewſe moved in artetti * 2 That theſe woꝛds be not attl⸗ 
unable: Foz he both not ſay, That he maintained them inthe Felony, 
noꝛ kne w them to be Thiebes; And one may maintain Thieves, not 
undwing them to be Thieves. Sed non allocatur: Foz tht woꝛds are 
to be faken in the mot tlanderous part, as be ſpake them. And Dode- 
ridge cited a caſe in this Toure, Thou maintaineſt Pyrats who rob up- 
on the Seas, adjudged that the Attion lies. So here. Mherekoze it was 
adjubged koꝛ the tiff. 


Eardley verſus Turttock, Mich; 18 Jac; rot. 114. 


PAs ofa Judgment in the Common Benth. The Erroz accigned 
was, Becauſe the Wait oꝛiginal in the Common Bench (which 
was remobed hither ) was, That Eardley was Cerled in ke of a 
Meſſuage and ũxty acres of land, ſixty attes ot meadow, and eighty 
acres of paſture in Heyton, And that he and all his anceſtozs bad han 
Common appurtenont in two hundꝛed atres of Made, and that the 
Defendant had encloſed tbzx acres thereof and diſturbed him of his 
Common, to the Plaintifts damage of 40 l. the Declaration ſup- 
poſeth it to the Plaintiffs damage 100 l. So fo2 this variance be. 
twirt the Dziginal and the Detlatatlon, it was objeced chat the 
Plaintiff ought not totecober, but thould be barred: Foz otherwiſe 
it waer alleaged, the King would be deceived in his Fine; And it is 
not a Trial without an Oztginal, but it is an ill Dziginal. But 
all the Ccurt held, Although it bad bien a god exception in the 
Commor-Bench befoze the Plea pleaded, foz the variante; yet now 
being after Uerdic, upon Not guilcy pleated, the Jury finding but 
12 b. Damages, it is well enougb, and not adignable foz Erroz. But 
if the Qervict bad found moze Damages then were compyiſedin the 
Wait, and leſs then is in the Declaration, pet it had bien _ the 
'udgmen 


A Ction ko: wozds. Wihettas Sir William Aylif Bhight (to 


(i) 


ants: £9: 260: 


( 


be 


) 
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ned Judgment erroneous ; ta there is not any Wait to warrant it: But 
4 when the Damages are leſs then they be in the Wait oꝛ count, it is 
otherwiſe, UWherefoze it was held to be no Erro; at the Common- 
Law, eſpecially now upon the Statute of 18 Eliz. the variance not 
being in matter of ſubſtance o2 in point of the Judgment, Wherfoze it 
was held by all the Juſtices to be well enough. A Erroꝛ aſſign: 
ed was, That the Declaration ſuppoſeth Common to ũxty acres of 
land, ſixty acres meadow, and eighty acres paſture ; and the Uerdict 
fnds that he had Common to a PVeſſuage and ninety acres of land, 
meadow and paſture thereto appertaining ; and foz the reũdue, that 
be had not Common. So, as they have not found ſuch Common 
whereof the Plaintiff counts, no moze likewiſe do they ew the 
quantity of every the acres of the land, meadow and paſture reſpe- 
ctibely, but confuſedly to ninety acres of land, meabow and paſture : 
wherefoze this is not any ſuch Common as the Plaintif declares. 
Sed non allocatur: Foz the Common is but the inducement to the 
Action, and the ſubſtance is tbe Jncloſure, which did the zo-r; and if 
de had Common to moꝛe 02 leſs land, it had not bien material in this 
Action, oꝛ upon this Idue: But if it had bien a ſpecial Idue whether 
de had Common foz ſo much land, it might peradventure have bien 
otherwiſe : Wherefoze, at. A third Erroꝛ aſugned was, Becauſe the 
Judgment is, Quod defendens fit in miſericordia; And alſo the 
Mlaintiff in miſericordia pro falſo clamore, &c. foz that land which 
is found againſt him, Whereas he oughtnot to habe bien in miſericor- 
dia; Foz it is not material: As in Action foz woꝛds, when part gf tbem 
are found foꝛ the Plaintiff that they be actionable, a part found again 
bim, the Plaintiff (all not be in miſericordia, becauſe it is not mate- 
rial. vid.6 Ed. 6. Dy.75, But Doderidge and Chamberlain held it 
to be no Erro2; Foz,in as much as he declares falfy, although be bath 
cauſe to recover, he ſhall be in miſericordia, becauſe his complatnt was 
falſe in ſome part. vid. Co. d. fol.62, Beechers caſe, But Lea Chief 
Juftice doubted thereof, wherefoze he would adviſe, But afterward 
Paſch, 20 Jac, it was moved again the firſt day of the Term, and not⸗ 
withſtanding any of theſe Exceptions the Judgment was affirmed. 


Sir William Pope verſus Lewyns, 


A Ction upon the caſe, Foz that the Defendant 31 Maii 19 Jac. 
bad bargained with the Plaintifftoſell him 8 Mare, the De- 
fendant adtunc & ibidem, ſciens the ſaid Pare to be lame, & variis in- 
firmitatibus deficere, viz. with Spabins, ſplents, & ad laborandum im- 
potentem, Equam predictam ſanam & abſque aliqua infirmitate yarran- 
tizavit, & eandem Equam pred, 31 Mail 19 Jac, pro 20l. apud London 
&c. eidem Willielmo falſo & fraudulenter adtunc & ibid. vendidit, & 
ſic dictus Defendens fallaciter decepit the Plaintiff of the ſaid Mare 
to his damage, cc. The Defendant pleaded Not guilty, and found 
againſt him; And it was moved in arreſt of Judgment, That the 
Declaration was not god. Firſt becauſe he doth nat lay. warrantizando 
vendidit; Foꝛ otherwiſe it map be, that the Warranty was at one 

rime, 
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time, and the Sale at another time, although they both were in one 
day, and then the Action is not maintainable. And although the 
Pꝛeſidents in the Book of Entries be in this manner, Jt was anſwer- 
ed, That there it is Warrant. vendidit; which being thoztly wair, 
map be expounded W#rancizando, whith tomoins it to the Sale: 
But as it is, it may be otherwiſe intended, and then the Declaration 
is not good, Serondly, this Declaration is uncertain, foz want of 
the wozd (Et) after the Warrantizavit: Foz as it is, it is inſenuble. 
And of that opinion were Doderidge and Chamberlain; but Lea Chief 
Judtiice did not deliver any opinion: Wherefoze the Defendant ap- 
pearing, the Plaintiff declared de novo, | 


Burbolt verſus Kent and Anne his wife, Trin. 19 Jac, rot. 
& Mich, 18 Jac, rot, 3081, in C, B, 


E Aviſhment d' Gard, of one Edward Beetiſon, ſon and heir of one (4) 
Ed. B. apud Swarley, Iq that the ſaid Ed w. B. the father held a 

Meſſuage and twenty acres of Land in Swarley, and twenty acres of 
Land in Thorp in the County of Lincoln of the Plaintif, as of his 

Hannoꝛ of Swarley in the ſaid County, by Rnights-ſertuce, and died 

in bis homage, his Þeir being within age, vis. of the age of two 

pears ; And the Defendants ravithed him, at. The Defendants 

pleaded Not guilty, and found them, and Judgment foz the 

Plaintiff, and nom Erro; thereof bzought. The firſt Errez anigned 

was, Betauſe the Judgment is againſt them Quod capiantur, where- 

as there is not any Vi & armis m the WaitozCount ; ſo the Judg⸗ 

ment ought to have been in miſericordia. Sed non allocatur: Foz being | 
an offence againſt the Statutelaw, tbe Judgment is well enough: {0/548 
And ſo are the Pzefidents in the Bok of Entries 563, Alecond 

Erroz aſſigned was, Becauſe the Ven. fac. was de Swarley, where- 

as it ought to habe bern de Manerio de Swarley where the Tenure is 

alleaged, oz from thence and Thorp wyere the Lands lie. Sed non „ /G 
allocatur : Foz the Jue being Not guilty, the Ravichment being al- 

leaged to be at Swarley, the Trial is well enough ; But if tbe Taue 

bad bern upon the Tenure, it had bien otherwiſe, foz then it ould 

bave birn of the Manno; and of the ſaid Tillage. Wherefoze not- ons 9 
withſtanding theſe Errozs, the Judgment was affirmed. 


Mlaſon and others verſus Fox, Stephenſon and Thorp, Hill. 18 Jac, 


— 


E. ectione firmæ in the Common Benth, cf a Leaſe of Robert Tyr- (3) 
whit, Judgment being given foz the Plaintiff, upon a Uerdic : 
Erroꝛ was thereof bꝛougbt and aCigned, becauſe the Judgment was 
Quod recuperet verſ. Franciſcum Stephenſon poſſeſſion of a Meſſuage, 
fixty acres of Land, aten acres of Meadow, and fiftten acres of Pa⸗ 
ture; whereas the Gerdi wasentred, That de was found guilty 
cf the Ejectment of a Pecſuage, ten acres of Meadow, and thirteen 
acres of Paſture, and foz the reſidue Not guilty : So as there is not 


any Land in the Uerdic, and a leer quantity of Meadow and * 
then 
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then is in the Judgment; And it was moved that it was amend⸗ 
able; Foꝛ it is the miſpziſion of the Clerk, who ought to habe entred 
the Judgment accozbing to the Uerdic, And the Paper copy foz 
entring the Judgment was right enough; So that the milentr ing 
of it upon the Roll was amendable by theGStatute of 8 H. 6, But 
it was objected, That it was not amendable: Foz being in point of 
Judgment, it is always imputed to be the act and erroz of the 
Court, and not only the default of the Clerk. As where a Ca- 
piatur is entred foꝛ a Miſericordia, oz a Conceſſum eſt per Curiam, 
where it ſhould habe bien a Conſideratum eſt, &c, Jr hath bien 
adjudged to be Erroꝛ, and not amendable. And thereupon it was 
much debated whether it might be amendable: And all the Ju- 
fices of the Rings Bench and Barons of the Exchequer were 
aſſembled to conſider thereof, And they all agz#d and reſolved 
(beũdes Tanfield Chief Baron who doubted rhereof, (upon divers 
Pzeſidents ſhe wn unto them) That it was umendable, and not like 
tothe Cales put: Foz the Entry of a Capiatur foz Miſericordia is an 
erro2 in point of Law, and cannot be imputed to the default of the 
Clerk, the Clerk having nothing to induce him either ways: But 
here the Uerdict is the guide tothe Judgment, and the Court directed 
the Judgment to be entred attoꝛding to that Uerdict ;. And the Judg- 
ment is but the Lonſequent of the Uerdin; And when the Uervict 
is befoze the Clerk to enter his Judgment, it is but his miſpziGon 
that he did not enter it attoꝛding to the Uerdict, eſpecially here, when 
the Entry ak the Judgment in tbe Paper is accozding to the Aerdit, 
and the Entry upon the Roll is in another manner a diſagꝛeing from 
the Uerdict , and ſo a meer milpꝛiũon of the Clerk, and no default in 
the Court: wherefore it is amendable. And to induce the Court 
therero, divers pzeſidents were ſhewn, biz. Trin. 35 H. 8, rot, 53. 
Whitfields caſe, here the Terdic was milſentred contrary to the 
Notes, viz. Where in Debt upon an Obligation the Condition was 
to deliver Cozn betwixt Chriſtmas and the Annunciation, The Jeue 
being jopned upon petfozmance of the Condition betwirt the Feaſs 
afozeſaid, and Uerdict found foz the Plaintiff, as appeared by the 
Note upon the dozſe of the Mit; But the Uerdict was entred,Quod 
non deliberavit the ſaid Coꝛn ad Feſta predicta, and Judgment foz the 
Plaintiff: And Erro2 being bzought, foz that the Uerdin was not 
found acco2ding tothe Jaue, betaule it afterwards appeared by ex 
mination, That the Uerdict was well given upon the Idue, and was 
but a miſp2iſion of the Clerk, Jt was amended and the Judgment 
affirmed. Hill, 42 Eliz. rot.673. inthe Kings-Bench, Stepneth werſws 
Joh, Morgan Wolf. The Judgment was, Quod recuperer verſ. pre- 
dict. Morgan in an Action foz wozds: And Erroz being thereof bꝛougbt 
in the Exchequer-Chamber, and this matter aſſigned foz Erroz ; Foz 
Morgan is neither the Sirname o2 Lbziſtian name, but part of the 

Sirname; And although it were in the Judgment, yet being but the 
* default of the Clerk in entring of the Judgment, it was oꝛdered to 
be made Morgan Wolf, and the Judgment was affirmed, Paſc. 8 Jac, 


rot,525, John Chelley verſus Stoten, Aſſumpſit: Judgment was 
entred- 
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entred, Quod ptddictus — recupetet, Where it thould be Præ 
dictus Johannes tecupetet; ard Ertoz b2cught upon this Judgment, 
and aſſigned in that poim: Whith being moded in tde Kings Beh a 
was amended, and made Johannes. Ind upon a Writ of 2 mu- 97 
tion, was ſo returned, and the J ent affirmed, Mich. 12 Jac. 
Rot. 1106. Netfoh verſu Ykeits and big WH, fox words of the 
Mike; the Uerdict was found foz the Plaintiff, upon Norguilry 
pleaded, and 3 — uAS, le fem. in miſericœdh, 


where it ought to hade ben, Quod pr je baron & Feme ſertoht 

in miſericordia, whereupun Etto was Hον. Ind kor as much — 
upon Examination in the Cen Perch, if appeared That 
Judgment was well entted inttze Paper Beoß it was awarded m 

the Common Bench ta be amended, Inbupon Dirtmiition aleaited, 

it was certokied, amends); and ehe ien Mich. T7 Jae, 

Rot, 2075, Sit George Sherley ve fe ndettil, in a 


Quare impedit ad præſentandum ad Vicartam Eecckdias de The 
parties being at Jane, it was fond for hv Piatnik befozy rhe 
Junces of Nidt prius, in the Cocity of Warwick;- and Ju 


fe 


was enffed foo thr Pai, Qaodr pt: ioneth ad Ee- 
clear de — And thertuſm Erro „betalike hs 
ould habe bern Ad VicatiarvBecleſi# ,- An n Ad Be And 


it was held to be a manifeſt Ea Mit then Exteptism iv Meri 
to the Mrit of Erroꝛ, becauſe it ſuppoſeth the d to be In- 
ter Georgium Sherley Militem & Baronettum & Underhil ; whereas | 
Sir George Sherley never was Knight, but a Baronet onely; and fo#+3 2 
it was held to be a manifeſt variance, and that the Retoꝛd was not 

removed. Then it was moved in the Common Bench, That that 
Judgment chould be amended; and lo it was, by ozder there, which is 

a ſtronger caſe, that being a Judgment at the Mule. Vide 11 Hen. 7, 

2. & 23. 21 H. 7. 21. 20 Edw.. 47. 22 Ed. 4. 46. 30 H. 6. 1. Co. 8. 

62, See many moze Pꝛeũdents of Amendments in John Morgan 

Wolf. Caſe, in Book Sect. 33. 


Ellis Caſe, 


ENA upon the Statute of 8 Hen, 6. of Forceable Entry, (6) 

Che ſirũ Exception was, That the Inquiſition was taken befoze 

A. and B. Juſlites of the Peace ; and he doth not ſay, Nec non ad 

diverſas felonias tranſgreſſiones, &c. So they habe not any power to 

enquire, Sed non allocatur, Foz upon this Statute, Juſtices of the | 
Peace onely; although they be not Juſtices, Ad audiendum & termi- auls: 3% 
nand, &c. habe authozity to enquire, Secondly, Becauſe the En- 

try is ſuppoſed, In unum Meſſuagium five Domum, which was al- 
leaged to be incertam ; as a Befſuage oz Tenement habe bien ruled 

id de ill, Sed non allocatur. Foxit Was ary; Tri har an En 
try intoa Meſluage five Tenement, is not Tenemen- 4:42 199: 
tum is uncertain What it is; but Meſſuagium ive Domus are ane and 9-49: 524: 
the ſame. Thirdly, Foz that the Endfament is, That be was 
Seiſitus, ſive poſſeſſionatus, which is not tertain, Sed non allocatur. 
mmm Fo2 
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Foz it is of a Yeſſuage five Domum, adhuc exiſtent liberum Tene- 
mentum, which pꝛobes, That be was ſeiſed of ſuch an Eſtate, 
whereof he mi ght be difſeiſed. TUberefoze the Endiament was god, 
and Ellis ſubmitted himſelf to a Fine, ac. 


Horſeman verſus Obbins, Mich. 19 Jac. Rot. 


Dis. upon an Obligation of 100 1, conditioned. That if be ſabeꝭ 
barmleſs, and indemnifie the P!aintiff and bis Lands in Stret- 
tin, in the County of Surrey, (demiſed by me John Gray, and one 
John Beavis, by Jndenture of ſuch a date, during the term in the ſaid 
Leaſe)from an Annual Rent of 20 l. reſervedupon the ſaid Leaſe,dy- 
ring the ſaid term, That then, at. the Defendant pleads, Quod 4 
tempore Confectionis ſcripti Obligatoria hu@ uſque exoneravit & in- 
demnem conſervavit; the Plaintiff, and all the land Lands from the 


faidRent, Et hoc, &c. And it was thereupon demurred, becauſe 
bedoth not how, Quo modo exoneravit & indemnem conſervavit. 
Foz being a Plea in the Affirmative, he-ought to ſhow how, that the 
Court might adjudge thereof: But if he had pleaded in the Negarive 
Non Damnificatus, it bad bien god without further pleading, and 
tk that opinion was the whole Court: Wherefoze without argu⸗ 
ment, it was adjudged foz the Plaintiff, = 


aur — 
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Harvey verſus Chamberlain, 


a Ction fo theſe wozds ſpoken to the Father of the (1 
Plaintiff, Thy Son innuendo the Plaintiff) hath ) 
murthered my childe, - After Uerdiu it was 
moved in Arrest of Judgment, That theſe wozds 
bes not anionable, becauſe it is not ſhown tbat 

8 were in Communication of the Plaintiff; 
| no2 doth he aver, that the Plaintiff was the onely (:42: 177" 
ſon of bis Fatber : Foz if he had moze ſons, Non conſtat, of which-,, - _ 
of his ſons it was ſpoken 3 and every one of them may babe an » ©7 
Action, as well as the Plaintiff, And neither the innuendo the Plane „ (0: 
tiff, noꝛ the Averment, that he ſpake them of the Plaintiff will 
ſerve; fo2 it is but a general allegation ol wozds, which do not im- 
pozt any flanber ts the Plaintiff. But if it had bien ſpoken fo the ſou, 
Thy Father hath murthered, &c. it had hirn good enough ; foz there can- 
not be but one father: So it it had bien ſpcken coa ſervant o wife, %% 444: 
Thy Husband and Maſter, &c. it hab been god foz the ſame reaſon ; 
and of that opinion was the whole Court. Udherefoze (Abſence Lea, 
Lheif Juſtice) Judgment was given foꝛ the Defendant. 


Francis Oily's Caſe, 


\ _# 


2 befoze the Coꝛoner Super viſum Corporis of Francis (2) 
Oily of Berks, who had ſlain himſeit᷑ with an Arrow ſhot out of a 
Croſs-bow by himſelf; it was found that be in furore & inſania ſhot 
bimſelf with a Croſs-bow Arrow, Dans eidem ſuch a wound, in ſon 
guleof ſuch a length, at. whereof de died: It was removed into the 
Kings Bench by Certiorari, And now Coventry, Attoꝛney General, 
moved foꝛ the reverſal thereof ; firſt, becauſe it is Juracores per Sa- he: 41 
crament J. S, &c, any doth not ſap, Proborum & legalium hommum oy 
Comitatus prædict. Secondly, becauſe it doth not ſay, That be ſtruck 
bimſelf; which is the Exceptionin the Endictment, in Longs Caſe, 
Coke 5, fol. 120. Ind fog thele cauſes the Court held the Endia⸗ 
ment to be Uitious, eſpetially foz the fir; and it was diſcharged 
upon that motion without day given, becauſe it was ſaid, They 
were very clear, 
Mmmm 2 Eardley 
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Eatdley verſus Turnock, cujus principium ante Pag. 629: 630: 


I. Writ of Erroꝛ, the Judgment being affirmed, Coſts were 
tared by the Clerk without motion in Court, whichhe conceived 
ought to have bern given by the Court. But becauſe upon Suggeſt 
on in Court, that this Writ of Erroꝛ was bꝛought after Execution 
ſer ved, and ſo, not in delay of the Execution, (which appeared by Ex⸗ 
amination ; although it appeared not in the Kecoꝛd here certified,) 
it was held by all the Court. That no coſts were tobe given; Foz 
the Statute of 3 H. 7. doth not gibe any, but where Execution is de- 
layed by the Writ ot Erroꝛ: Wherefoze the Judgment being ok this 
Term, it was appointed to be refozmed, and a Superſedeas to ffap the 
Exetution. | 


Smith verſus Faldo. 


| was bought in the Exchequer Chamber of a Judgment 
given in the Kings Bench; and the Judgment afgcmed, and 51, 
coſts aſſeſſed Pro delatione Execution. Ani the Retoꝛd being remand- 
ed, A Scire Facias was ſued againſt the Bail, to bave Execution 
againũi the Bail, as well foꝛ the Pzincipal Debt, as fox the 5 1. coſts 
alleted; and upon two nihils returned, and Execution awarded 
againſt the Bail: Jt was now pꝛayed to have a Superſedeas, becauſe 
the Bail is not chargable but with the damages and cofs of this 
Court, and not with that which is taxed in the Exchequer Cham⸗ 
ber: And ok that opimon was all the Court. Wherefoze a Superſe- 
deas was granted to aboid the intire Execution, and not onely foꝛ the 
— was pꝛayed: Foꝛ the Mrit being entire, cannot be 
divided. 


Smith verſus Melfer. 


Ero of a Judgment in the Common Bench. The Errozs al⸗ 
ſigned Ore tenus (which were inũſled upon) were, becauſe in Re- 
plevin Melfer made Cenuſance as Bailiff to the Lady Wray: Foz 
that Sir William Wray her Þusband was ſeiſed in fr of the Man⸗ 
no2 of S. And the Plaintiff held the laid Lands of Sir William 
Wray by Fealty, and 2 g. 7 d. Rent, as his very Tenant, and made 
a Feoffment of the Mannoꝛ, to the uſe of himſelf and the ſaid Lady 
his Mile fo2 theirlives; and that Sir William Wray died, and foz 
the Kent of two years arrear, after the Þusbands death, the Diſtrefs 
was taken. The Jdue was, That the Land was not withm the 
Gift to the ſnd Lady; and at the Niſi prius the Plaintiff was Non 
ſuited. And Judgment being given koꝛ the Defendant, Erro2 was 
thereof bꝛought and aſsigned, becauſe the entitles her ſelf to a Rent: 
Service from the Plaintiff by a Feoffment of the Mannoꝛ, and 
doth not how any Attoꝛnment. Sed non allocatur, Foz it - to be 

; | ntended, 


— 


— — 
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intended, where Feoffment of a Yannoz 1s pleated, that ali cle: Aft. 
neceſſary Lircumſtances, viz. Libery and Attoznment, are perfozm- ro: #95 9 


ed: Foz otherwiſe it ts noFeoffment of the Bannoz. Seeonup, / 393: ® 


That the Abowzy is not 11 fo2 he made Conuſance fon ent to 
a Lady, who is Tenant toꝛ life, and doth not aver that ſhe 10 alive: 
Sed non allocatur, Fo the £onuſance being made in her right. it 
is ſufficiently aberred that ſhe was ali ve; and. there is nut any px 
(dent of ſuch-an Averment to have been made. It is alls neecgavi- 


ly to be intended upon the Iſtue, which is Quod eſt & tempore quo a. I G 


Plaint. fuit infra feodum, &c. Which is a ſuffgrient Averaent, 
that he was alive at the time of the Conuſance, and is neceſſa- 
rily implyed in the pleading: As in the Cale 13 Eliz. Dyer. Ad- 
huc Seiſitus, &c. Wherefoze the Judgment was affirined, 


Jackſon verſus Bell, Mich. 19 Jac; Rot. 177. 


Eplevin, The Defendant avows fo: Damage-feaſant in his 

Freehold ; the Plaintiff hows, that the place where, is parcel 
of a great Field, called Waſtefield in Thriskby, and pzeſctibes to 
babe Common foz a Weſſuage and two Acres in the ſaid Field 
Ubicunque & poſtquam blada & herbæ ibidem creſcentia be reaped 
and carried away, quouſque the ſaid Field o2 any part thereof be 
reſowen. And that ante tempus quo & poſtquam the Lon in the ſaid 
Field was reaped and carried away from the ſaid places, ac. He put 
in his Cattle, Levant and Louchant upon his Tenement, ac. to uſe. 
#c. bis Common there, ac. Ind thereupon the Defendant demur⸗ 
red, firſf, Becauſe he ſaith Ante tempus, &c. and doth not ſay in 
which year the Field was Sown, and the Cozn carried away. Se 
condly, It is not chown, that the ſaid Field oꝛ any part thereof was 
not reſown ; and then it is not within his pꝛeltription. Vide 
10 Ed.q; Damport fo the Plaintiff moved, That the Plea is well 
enough; fo2 it ſhall not be intended to be reſown, unleſs the other 
hows it, ac. But all the Court held, That the Plea is not good 
fo2 be being confined within what time he is to have his Common, 
ought to ſhow, That he is within the time; otherwiſe, itdothnot 
—— him to ule the Common: Wherefozeit was adjudged foz the 


Upchard verſus Tatam. 


Ction ſur Trover & converſion, Fo2 that the Plaintiff, 9 Mar- 
Ati, 18 Jacobi, apud Chelmsford, was poſſefed of a Writing 
Dbligatozy, wherein John Petchy and Thomas Petchy were obliged 
to the Plaintiff in 601. ſealed with the Seals of the ſaid John 
Petchy and Thomas Petchy, Ut de Scripto ſao Obligatorio proprio, 
Et fic poſſeſſionatus, 12 Martii, 18 Jac. leſtit. Ind that upon 13 Mar- 
ti, 18 Jac. at Chelmsford afozeſaid, it tame to the Defendants 

* 


(6) 


(7> 


* 


— 


Termino Paſchz Anno viceſimo, &c. 


by Trover : And that the Defendant, 20 Marti, 18 Jac, at Chelms- 
ford afozeſaid, converted it to his ownuſe, Upon this Declaration, 
the Defendant demurred in Law, becauſe the date of the Bond ig 
not mentioned, noz that it was delivered as their Deed; but with- 
gut much argument, it was adjudged fox the Plaintiff : Foz be niede 

not thow the date, becauſe it is lot, and the Defendant bath ecopned 27; 
it. And he is not torecober the debt, but damages therefoze. Se⸗ 
condly, The Alegation, that it was Scriptum Obligatorium wherein 
they were obliged, hath Intendment ſufficient, that they delivered it 

as their Died. Wherefoze, et. 


Termino 


SOMERS MER SHEN 


Termino Trinitatis, Anno viceſimo Jacosi 
Regis, in Batico Regis. 


Hunn and his Wife verſas Porter. 


Ction foꝛ theſe wozds, Chriſtian Hunn (the Hife of the Plain - 
Ac innuendo) is a Witch, and hath bewitched two of the Ser- 
vants of J. S. to death. Yfret Uerdic to the Plaintiff, it was 
moved in Arrest of Judgment, that theſe wozds be not actionable, 
becauſe it is not averred, that any perſon is dead, noz in what matter 
ſhe was a Witch, Sed non allocatur. Foz the-wozds, Thar ſhe is a 
Witch, = actionable, Wherefoze Judgement was giben foz the 


Bridges Caſe; 


Pies and others were endicted pro eo quod, they entred into ſuch 
Land exiſtens liberum Tenementum of J. S. & manu forti diſeiſed 
him: And becauſe the Endictment was not adhuc exiſtens liberum 
tenementum; and exiſtens liderum tenementum map refer to the time 
of the Endictment, and not to the Entry; Therefoze the Endictment 
was adjudged to be ill, and was diſcharged; | 


Waters verſus Bridges. Paſche, 18 Jac. Rot. 1894. 


EK rw of a Judgment in the Common Benth in Debt, upon an Ar- 


bitrement of 340 1.ſuppoſitig there were controverſies berwtrt the 
intif and Bridges, and Eliz; his ¶Mife, ta dibets ſums of money, 
d out foz the ſaid Bridge's wife, at ber recueſt dum ſola fair; And 
that they ſubmitted themſelves in Arbitrement, as well concerning 
the pzemilſes, as concerning all Suits betwixt them depending, 
touching the pzemiſſes: And the Arbitratozs Awarded concernin 

the pꝛemilles, That the Defendant ſhould pay to the Plaintiff 340 1. 
fo: all ſums of money laid out by the Plaintiff fo Elizabeth, Dum 
ſola fair, cum inde requiſitus eſſet. And that all Suits betwixt them 
ny cn. — — — qo *r — 340 . 4 — 
b eferidarit Licet ſepius requiſitus bad not paid the 340 l. T 
Non Debet pleaded and fund fo2 the Plaiiitiff, and quogmert thre 
upon, Errc2 was bzought and aſsigned, birt, That the Declaratic 

is not geod, fo2 the Arbugemient is void; becauſe the Submilsion io 
tee all Controberues concerning 1 out foz the — 
tequeſt; and the Jrbitrement is, That he ſhall pay 34 l. walt 


(1) 


aul: 160: 
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640 {ermiuo Trinitatis Anno viceſimo 


laid cut to the Feme (omitting at ber requeſt) ſo it is moꝛe then was 

aue v ſybmitted; and ot that opinion was all the Court. Secondly, the 

Arbitrement is to pay 340 l. Cum inde requiſitus eſſet. Do Bequeſt 

being part of the Agreement, there ought to be an expꝛels requeſt al- 

leaged, and Licet ſepius requiſitus will nut ſerve ; and it is not like 

| to Debt due upon a Bond o2 upon Lontract: Foz there the Debt be⸗ 

ih ing due by Specialty oꝛ Contract, nieds nat aſpecial demand, but 

11:36:39 Licet ſepius requiſitus will ſerve: But being due by Arbitrement, 

wks: 10. Cumrequiſitus fuerit, It is not due, but accozding tothe Arbitrement 

7: 4: 33: upon ſpetial demand, And of that opinion was all the Court; where- 
{oc the Judgment was reverſed, 


Maby verſus John Shepherd, Executor of Edmund Shepherd, 


CY De: upon an Obligation foz 40 I. hy Edmund Shepherd: The Dez 
fendant demanded Oyer of the Derd, andof the Condition which 

was entred In hæc verba noverint univerſi pro præ ſentes me Edwar- 
dum teneri, &c. in 40 l. Ind he ſubſcribed it by the name of Ed- 
mund Shepherd, which was his true name; the Dekengant pleaded 
Non eſt factum Teſtatoris. The Jury found that it was the Di ut 

the ſat) Edmund Shepherd the Teſtatoz. And now it was moved, 

That notwithſtanding the Uerdict.ig found foz the Plaintiff, yet the 

Judgment ought to be given againſt the Plaintiff ; Foz he declares 

upon a Bond by Edmund. Shepherd, and hams a Bond of Edward 

aut: S Shepherd, which is another perſons and they never were the ſame, 
poft-*2.57: but diſtin names. Ind although it be ſubſcribed by the name gt 
Edmuud, pet that is no part af the Bond; which being apparant to 

een Ihe Court, the f cannot habe Judgment but ought ts be 
9479-224 barred; and of that opinion was the whole Court, And 
the Jury bath found it to be the Dird of the laid Edmund, yet that will 

not help it, but be aught to habe bzanght his Aaton-aceozding to the 

Bond: Wherefoze it was adjudged, Quod quzrens nihil capiat per 
aue. 442* billam, Vide Dyer 279. Shotboks Eaſe, and Watkins and Heliers 

Cale, ante page. 


Thomas Simpſon and John Simpſoa verſus Jackſon, 


2 Rror of à Judgment in Durham. The Erro aligned was, boy 
0 dtaàuſe in an Ejectione ſirmæ againt Thomas Simpſon the Father, 
and John Simpfon his, Son; the Father appearing by Timothy 
Commyn his Attazney, aud the (aid! John Simpſon, Pen eundem Ti- 
motheum Commyn, proximum amicum ſuum, who. was: admitted, 

per curiam, pro. eodem Johange Simpſon. ad proſeqnendum, ani 
pleaded Nat gullty. - Whereas he aught to. have bn admitted 20 

plead by bis Guardian, and oe by Proc e Amie ; and-the, Admit” 

*xce. ought to babe bern Ad defendendum & nom ad proſequrudam. 

_ 3 and Sir Henry Velverton af Counſel with the De⸗ 

*efldantinthe {Uri of, Erraz,, mobed, pa was nat cum 

H. «5 F02 Prochine Ame iad Guard dian and Frochine 4 


he Dn Rod 2 ** n * — m 
— — 


* 
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be both one, when admitted per Curiam; and they be termed ſo in Gt 
cur Books both ways. d d although the Entry is ad proſequendum, a. i 227 
yet it is grod enaugh; Foz the Defendant map pꝛoletute a Ven. fac. 2 H. 95* 
cum proviſo: So there is difference but in the terms only. And of 

that opinion was Chamberlain puiſne Juſtice : But Lea, Doderidge, 

and Houghton to the tontrary, Chat it is erroneous foꝛ both tauſes: 

Fo a Gardian and Prochine-Amie are Diſtinct, And a Gardian oꝛ Pro- 

chine-Amie may be admitted foz the Plaintiff; And the Prochine- 

Amie never was until the Statute of Weſt. 1. cap.47. and Weſt. 2. 

cap.15, And he is appointed in caſe of neceſity, where an Infant 18 

to ſue his Gardian, 62 be Eflopned, o2 that the Gardian will not ſue 

foz him. And foꝛ theſe cauſes he might be admitted to ſue by Gardian | 
02 Prochine-Amie, where he is to demand oz to gain: But when be 2. Hall. 267 ; 
is to defend a Suit in an Actionreal oz perſonal, it ought to be alwaps ,.;.. 96 (61 
by Gardian, and the Gardian ought to be admitted by the Court, who 
mayanſwer his miſpleading if there ould be cauſe, as 9 Ed, 4. 34. * 44! 
Ind therefoze the Defendant ougbt always to appear by Gardian, and 

not by Prochine-Amie,as Fitz. N. Br. 27. And their offices are ſeveral; 

therefoze the admittance of the Defendant by Prochine · Amte is er- 

roneous., Alſo to admit the Defendant ad proſequendum, is ill and 
pꝛepoſterous. Wherefoze the Judgment was reberſed. vid. 28 Al, 

11. 27 All, Dy. 56, & 104. 


Nunn Termino 


— 
— 
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Termino Michaelis, Anno viceſimo Tacos 1 Regis 
in Banco Regis. 


John Mayor verſus Richard Harre. 


(1) Sſumpſit, Foz that the Defendant was indebted unto him in 
A 40 l. Et fic indebitatus exiſtens, in conſideration inde aſſumpſit 
ſolvere upon Requeſt ac. Afrer Non aſſumpſit pleabed and 
found fo2 the Plaintiff, it was moved in arreſt of Juogment, That 
the Declaration was not geod, Foz that he doth not ew fez what 
cauſe be was indebted, ſo as the Defendant doth not know bow to 
pꝛobide him an Anſwer. And it is not a pꝛomiſe in contiveration of 
fozbearance till ſuch a day, oz ſuch a ſpecial pzomiſe ; Foz that might 
ants: 213: 4: be god; and tothat purpoſe was cited Mich.s Jac, betwixt Bucking- 
ham and Coſdes, That foz this cauſe Judgment was reverſe, And 
of that opinion were all the Court, viz. Doderidge, Houghton, and 
Chamberlain, ( abſente Lea) and gabe rule, That Judgment could 
be entred foz the Defendant, vid.Co.1o.tol,77. in the end of the Caſe 

of the Marſhalſey, 


Elborow verſus Allen, 


A Ction upon the Caſe. Whereas he was the ſon and heir of 
John Elborow and Anne his wife daughter and heir of John 
Travel, and had divers Lands by deſcent from them of the value of 

2001, per annum, That the Defendant enbying bis eſtate, ſpeaking 

of the Plaintiff and Katherine his wife, laid theſe wozds ; Shall 

Elborow his wife fit above my wife? He is but a Baſtard, Quorum 

prætextu he was much ſcandalized in his eſtate; and enfozced to gꝛeat 

erpences to defend his title. Upon Nihil dicit, and Watof Enquiry 

of Damages, and 5ol, Damages found; Jt was now moved in 

arreſt of Judgment, That theſe woꝛds be not actionable, becauſe he 

Both not ſhew there was any ſpirch about his eſtate, o2 that he was 

about ſelling oꝛ leaſing out the Lands, noꝛ that theſe woꝛds were 

ſpoken to ſcandalize his title. And although the Plaintiff ſaith be 

was ſcandalized in his eſtate, andthat they were ſpoken maliciouſly, 

That was but the Clerks dzawing and inſerting; Foz it doth not 

appear that be had any tempozal loſs thereby, ani therefoze not actt- 

onable, as Anne Davies Caſe is Co. 4. fol. 17. But all the Court 

8 beudes Doderidge held, That theſe wozi;s in themſelves are ſcanda- 
*243- laous and dangerous to cauſe his Inheritance to be queſtioned, and fo 

the Plaintiff hath laid them to be in his Declaration, That he was 

put to gꝛeat charges todefendhts inheritance. But Doderidge ſirong- 
ly to the contrary ; That neither the woꝛds themſelves; noꝛ the man⸗ 
ner of ſpcaking of them do impoꝛt any ſlander but obliquely ; —_— 
er 


—— 
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Alegation cf the Plaintiff Gall not help them. Rut the other cht 
Judices being againſt him, it was adjudged foz the Plaintiff. 


Sir John Ferrers and Sir John Curſon verſas Sir Richard Fermor 
and others, Trin. 17 Jac, rot; 246. 


D Ebt foꝛ 400 l. foz the Rent of two years arrear upon a Leaſe 
1-/ of 21 years made to the ſaid Sir Richard Fermor and others, 
rendzing 200l, per annum, of the Panoz of Blechingdon by John 
Poory, who after conveyed the Reverſion to the Plaintiffs, who, foz 
that the Rent of two years was unpaid, bzought the ſaid Action. 
Upon Non debet pleaded, and a Spetial verdict, the Caſe appeared 
thus: John Poory let this Land foz 21 years, rendzing 200 l. per 
annum; Afterward it was cobenanted by Indenture bet wirt tbe 
Lefſoz and Lee and others, That a bargain and ſale ould be made, 
and a Fine levied tothe Lede and ta others and their heirs, to the uſe 
of them and their heirs, to the intent a Recovery Gould be ſuffered 
againſt the Conuſees, with Uoucher of the Lex, who ſhould vouch 
over the Common Voucher, to theuſe of the Plaintiffs and their heirs, 
The bargain and ſale was made by Died enrolled, and a Fine levied, 
and the next Term the Recovery ſuffered attoꝛdingly. And whether 
upon all this matter the term were extinguiſhed, oz in eſſe, was the 
queſtion. Foz it was agzfed by Council on both ſides, and by all the 
Court, That if a Fine oz Feoffment be to Leſſte fo years, tothe uſe 
of a ranger, it ſhall not extinguiſh the term: but it is ſaved by the 
Statute 27 H. 8, which executes the poſſeſſion attoꝛding to the 
Uſe, and ſaves all Rights, Estates and Interests. And as at the 
Common Law, if a Termoz takes an Eſtate to Uſe, he ſhall not be 
compelled in Equity to exetute the Eſlate, but his term ſhall be ſaved 
unto him: So the Statute doth not intend to pꝛejudite ſuch who 
habe Eſtates, but topzeſerve them, But here the doubt was, be- 
cauſe by the Fine lebied, and Bargain and Sale made, to the uſe 
of the Leſſee himſelf and others, koꝛ a time, to the intent a Retobery 
ould be ſuffered; (The term being dzowned and ertinct foz.the time, 
until Recovery ſuffered) whether it ſhall now be revived ? And all the 
Court reſolved that it thould: Foz the Bargain and Sale, the Fine 
andRecovery, are all but one Aſurance ; And the Recovery being 
executed (which is gzounded upon the Cobenant) is quaſi a Con. 
beyance to the uſe, ab initio, wherefoze within the equity and in- 
tention of the Saving in the Statute 5 and is all one in Judg⸗ 
ment of Law, as a Feoffment to an Uſe, Wherefoze they reſolved, 
That the Term was not expired, but both Term and Rent were 
revived ; And adjudged it fo2 the Plaintiff. 


Caſtle's Caſe; 


Ne Innocent Caſtle was indicted, Foz that be tek upon bim 
to be a Juſtice of Peace within the County of Buckingham, 
not having Lands to the value af - l. per ann. nd ſent his Warrant 
nnn 2 ig 
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Teimino Michaelis Anno vicemo 


to have one befoze him to find Sureties faz the Peace, ac. Erceptt- 
ons were taken to this Endia ment: Firt,That the Stature appoints 
a Penalty at. which is to be recovered by Bill, Plaint 62 Jnfoz- 
mation, #t. therefoze not by Endid ment; And it was no offence 
keſoze. And ok this opinion was the Court, That when a Statute 
appoints a penalty foꝛ the doing of a thing which was no offence be⸗ 
foze, and appoints how it all be recovered, it ſhall be puniſhed by 
that means, and not by Endictment, A ſecond Erception was 
taken, becauſe it is not ſhe wn that he had any Commiſtion, o2 did 
any att vy vertue of a Commiſion. And it was held alſo, that fo: 
this cauſe it was ill. CUherefoze he was diſcharged, 


Harflet verſus Butcher, Trin. 20 Jac, rot, 


N Ovenant : Fo2 that the Defendant by Indenture upon a Leaſe 
made unts him of an bouſe, covenanted, That he would from 
time to time during the term, after thzt moneths monition, ſuftct- 
ently repair, and at the end of the term leave it ſuffciently repaired 
to the Leſo2, «© And foz not leabing it ſufficiently repaired at the 
end of the term the Action was bꝛought; And che ws in what parts, at. 
Upon this, the Defendant demurred, becauſe be doth not alleage, 
that he foz the moneths befoze gave notice unto him of the delete, it. 
But without Argument it was reſolved, That the Declaration was 
geod notwithllanding that exception; Foz the clauſe, To leave it well 
repaired at the end of the Term, is diſtindt by it ſelf, and doth not 
depend upon the fozmer clauſes: Foz he cugbt to leave it ſufũtiently 
repaired, without not te, at bis peril ; And rhe notice within ther 
moneths, refers only to the reparations within the term, whereto 
be is not tyed without notice thꝛee moneths befoze. Uherefoze it 
was adjudged fo2 the Plaintiff, 


Abbot and Alice his wife verſus Blofield. 


AD Whereas the Defendant receibed of the Plaintiffs 
money by the hands of the Plaintiffs wile, gt. That the De end 
ant in conſideration thereof pꝛomiſed unto them to pay it at ſuch a 
day, and alleageth the bzeach foz non palment. The Defenadnt pleaded 
Non aſſumpſit, and found foz the Plaintiff; and moved in arred of 
Judgment, That this Pꝛomiſe is vsid, being fo2 monies of the 
Baron and Femes : And ad damnum eorum cannot be; Foz à Feme- 
covert tannot habe goods with her Baron. And although it were ob 
jeged, That it may foz monies due to the Feme dum {ola fait, oz fo? 
Rent during the coverture, Jt was held, That it ſhall not be ſo in- 
tended without it had bien ſhewn. Wherefoze it was adjudged fo? 
the Defendant. a 


Slate; 


— — 
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Slater verſus Stone, Hill, 19 Jac, rot. 


DDr Mhereas he by Indenture let and demiled an houſe 
in Barleyburſt to the Defendant foꝛ 21 pcars from Michaelmas 
following, and the Defendant tovenanted quod ab & poſt emendati- 
onem & reparationem dicti meſſuagii by the Plaintiff, his heirs 
and aſſigns, Þe at his pꝛoper coſts and charges as nerd hculvrequire; 
bene & ſufficienter repararet & ſuſtineret the ſaid Meſſuages during 
the laid term, and lo at the end of the term would leave them well 
and ſufficiently repaired. And alleageth the bzeach, That at the time 
of the De mile, and beginning of tbe term, one Dobe houſe parce! of 
the pzemiſes was in god and ſuffictent reparations, And that the 
Defendant voluntarie during the term ſuffered it to ſtand uncovered 
foꝛ a year, whereby it became very ruinous, and afterwards pulled 
it down, lo as it became of no balue. The Defendant pleaded, That 
he did not ſuffer it to and uncovered, noꝛ pulled it down ac. And 
tbeteupon they were at iNue, and found tor the Plainti#; and moved 
in arreſt of Judgment, That the bzeach is not well aligned: Foz 
the Covenant is, That ab & poſt the Plaintiff hath repaired it, that 
he would maintain it in repatatiots, So the Defendant is nut to repair 
it, until the PlaintiF hath firſt repaired it. And of that opinion was 
the whole Court (abſente Lea.) And although it was objected, That 
the Plaintiff having alleaged it to be in god reparaticns tempore 
dimiſhonis & in initio termini, nfeded not to repair it, when it was 
not neceſſary 2 But that refers to all parts of the houſe which re- 
quire reparation. Bet non allocatur : Fo2 the Court held, That the 
Covenant being, Quod ab & poſt reparationem by the Plaintitf, then 
he would ſuſtain, &c, It is conditional, That the Plaintitt ought tri 
fo repair it. So although it were in god reparation at the begin 
ing, ik it afterwards happen todecap, the Plaintiff is fir to repair 
it, befoze the Defendant is bound thereto. Wherefoze it was adjudg- 
ed fo2 the Defendant; 


Sir John Appeſſey and Sir John Key verſus Ive; 


Udita Querela to be Diſthareed of a Judgment in the Common 
Bench in a Scite fac, upon a Recognilance of 400 l. in the 
mon- Bench as Bail foz John de Griſe, wherein they all were 
bound, That if the ſaid John de Griſe be condemned at the Suit of 
the laid Ive, he (ould either pay the Cotibemnatioh,c render bis bcdy 
befoze uch a day, (As the Bail in the Common · Bench is always in 
a ſum certain accozbing to the Debt oz Damages in the cAꝛit; but 
in the Rings · Bench there is not any ſum therein mentioned.) Judge 
ment being given in the Sci. fac. upon that Recognifance, U zit of Er- 
ro2 was bꝛought upon that Judgment, and the Judgment wed 
afterwards a Wait of Erro2 was bzought upon the pꝛincipal Judg- 
ment which was reverfed. And hereupon Audita Querela was 
bꝛought: Foz it was held by all the Conrt; That the &r(t Yudgmens 
re berteb, 


(8) 
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reverſed, is noreverſal of the Judgment in the Sc ire fac.becauſe it is 
a collateral Judgment by itſelf. But yer it was held by them, That 
it is god cauſe foz an Audita Querela; Foz it is quaſi dependant 
upon the firſt Judgment, and the firſt Judgment is the cauſe that he 
is charged by this Recogniſance ; And the cauſe ot the Charge being 
taken awoy, it is reaſon the Bail ould habe their remedy to be dil⸗ 
charged from the Execution upon the Recogniſance, and the Jubg- 
ment thereupon. Agzirable to the tale put Co.8, fol.143. Ik a Re- 
tobery be in Debt againſt a Jayloꝛ upon an Eſcape, any afterward 
the firſt Judgment is reverſed, the Japloz hall have an Audica Que- 
rela, vid. the New Book of Entries 87, Audita Querela by the Bail 
after Judgment againſt him koꝛ Debt, upon a Scite fac, becauſe he 
was within age at the time of the Bail; and by the Audita Querela 
be was diſcharged. 


Heaton verſus Harleſton, Trin. 19 Jac, rot. 85. 


E Jectione Firmæ. The Plaintiff detlares, Whereas I. S. by Inden 
ture 9 Junii 19 Jac, dimiſiſſet &c. ſuch Land to the Plaintitf, 
Habendum terminum predictum a die datus ſigillationis & deliberati- 
onis Indenturæ predictæ, fo2 thzte pears ; virtute cujus, the Mlaintitf 
10 Junii 19 Jac, entred and was poſſeſſed, until the Defendant the 
ſame day ejeded htm. The Defendant pleaded Not guilty, and found 
againſt bim; And now moved in arreſt of Judgment, That the De- 
claration is not god, becauſe neither the day of the date, noz of the 
enſcaling and delivery of the Indenture are mentioned, So as there 
is not any certainty in the Declaration when the term ſhould begin. 
Sed non allocatur : F62 when the Uerdict hath found him guilty upon 
the Declaration, and the Ejecment is alleaged accozving to the 


"4: Declaration, it may well be intended, That the Jndenture boze date 


and was ſealed and delivered the dap mentioned in the Declaration 
of the Leaſe, CUberefoze it was adjudged foz the Plaintiff. 


Stamp verſus Parker, 


E kebone Firmæ. After Uerdic at the Niſi prius fo2 the Plaint iff, 
The Defendant at the day in Banco pleaded a Releaſe from the 
Plaintiff betwixt the Uerdic and the day in Banco, and ſhews it to 
the Court. And whether be t$0uld be received therero, was the que- 
ſtion: And reſolved, That he bad not any day to plead it, noz had he 
any remedy but by Audica Querela, if the Plaintiff ſued Execution, 
Mherekoꝛe it was adjudged toꝛ the Plaintiff, 


Preſcot verſus — 


Ded. upon an Obligation with a Condition to pay 140 l. the 15. 
D dap of May next enſuing, (the date of the Bond being the fir 
of May: ) Ind whether it ſhould have relation to the moneth ol May 
next following, and ſo a year after, oz ta the ſame moneth _—_ 
the 


—_— 
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the Bond was made, was the queſtion : And adjudged it hould be re- poſt 550: 
ferred to the 15, day of the ſame moneth, being a foꝛtnight after the 

date, and not to May in the year following. Wherefoze it was ad- 

judged fo2 the Plaintiff, And this matter being moved in arreſt of 

Judgment, That the Action was bꝛought befoze the Obligation foz- 

feited; It was held, That Next following 0uld refer to the day, 

and = to the moneth, Ind Erroꝛ being bꝛought, the parties com- 

pounbeb. | 


Scavage werſus Parker, 


EIn Firmæ of a Leaſe of Lucy Lady Griffin, 7 Jan. 19 Jac, (12) 
yp Indenture dated 6 Decemb, 19 Jac, Habendum a die Datus | 
Indenturz prædictæ. Upon Not guilty pleaded, and Evidence to the a4»: 250: 
Jury, the Leaſe was ſhewn bearing date 6 Decemb, 19 Jac, and theo: +1: a- 6: 
Habendum was à tempore confectipnis Indenturæ. And becauſe A die y-4 45: © 
Datus excludes the day, ſo as it is not the ſame Leaſe whereof the 

Plainriff declares, Jt was held that the Plaintiff bad miſtaken his 

Action, Wherefaze the Plaintikk was Nonſuited, 


Chamberlain verſus White and Goodwin. 


A Ction fo2 wonds: Fe that they twoſpake theſe words of the ( 
A Plaintiff * haſt che Plate of J. S. and we will charge thee (13) 
wins Gant Felony, After u Not — — the 
Plaintiff, it was moved in arreft ot Judgment, That tþ on 

lies not jointlp againſt them; Tuche ag the ane, is not the 
ſpeaking of the other: wherelaze hep den to have been ſeverally 
charged. And it was thereupon adjudged fozthe Defendants. 


Calthorp verſus Newton, Trin. 20 Jac, rot. 


f — The parties being at iFue upon a Venire fac, awarded, (14) 
Twenty fibe were returned, and at the Niſi prius Twelbe of, ... 224 
them were ſwo2ne, whereof the übe and twentieth perſon was one: 

And koꝛ this cauſe, it was moved in arreſt of Judgment, and held to 

be an ill Trial, and not aided by the Sꝛatute ot Jeofayls. But the 
e 

ok the ſiwit Twenty | an tbentwen per⸗ 

ſon, it had bien well enough, and aided hy the Statute: But as the 

tale now is, it is a miſ axial, and nat z warrante d to ſ wear the twenty 

afth perſon, TUherekoꝛe g Ven. fac. dene vo was awarded, 


Bull verſus Wheeler, 


5 of a Judgment in Canterbury. The Erro; alügned and (15) 
7 invited upon, That in Debt upon an Obligation again& an 
Exetutoꝛ foꝛ the perfozmance of Covenants in a Leaſe made unto 


the Teltatoz , the bzeach was alügned in the time of the ar 
02 


em — — 
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(16) 


(17) 


fo2 not repairing of an Þouſe ; and Idue being found againd the 
Defendant, Judgment was, Quod recuperet the Debt de bonis 
Teſtatoris, ſi &c. Et fi non, tunc de bonis propriis, Where it was 
alleaged, That in as muchas this beach is veclared to be by the 
Exetutoꝛ himſelf, and in his default, the Recovery ought co habe ben 
as well foꝛ the debt as foꝛ the damages de bonis propriis: And a pꝛeſi- 
dent was cited in the New Book of Entries to this purpeſe. But all 
the Court held, if there were any ſuch Pzeſident, it ts not Law: Foz 
the Exetutoꝛ is chargeable in Debt by the Covenant made by the 
Teſtatoz, and therefoze ſhall be charged only foz the P2incipal with 
the gobs of the Teſatozs; and by no ac oz falſe plea hall he be 
charged de bonis propriis, but where he plcabs the falſe plea of Ne 
unque Executor, which utterly ouſts him from the benefit of the Te⸗ 
ſtament. Mherekoꝛe the Judgment was affirmed. 


Burton verſus Brown, Leſſee of the Lady Platt. 


E Jectione Firme, Upon Demurrer, the Caſe was, That Sir 
Hugh Platt had a piece of gzoundo2 Garderyplot, and let it untg 
Juxon; Afterward Juxon aſſigns this Leaſe to Ireland, and Ireland 
builds upon part sf the Garden plot two Þouſes, leaving a ſufficient 
Garden: And afterwards Sir Hugh Platt lets to the (aid Burton 
the Plaintiff, All that Garden-plot or peece of ground late in the Te- 
nure of Juxon, and now in the tenure or occupation of Ireland. Fir, 
whether the Garden plot and Þouſes then in the occupation of Ireland, 
Oꝛ only ſo much of the Garden plot as was not built upon, paged, 
was the queſtion. And it was held by all the Court, Thar all the 
Garden, as it was in the tenure ef Juxon (although it was afterward 
built upon) did paſs: Foz the Led both not take knowledge what 
is done by an Under tenant, and therefaze by intendment leaſed it 
as entirely, as he firſt demiſed it to Juxon ; And all which was in 
bis occupation, and the Þouſes which were built after the Leaſe 
made, did well paſs. 


Stone verſas Smalcombe, 


Ction fo2 wozde, Whereas the Defendant being arreſted by 

a Clarrant made upon a Lacicac, directed to the Sheriff of Mid- 
dleſex; That the Defendant ſpake theſe wozds, This is a counter- 
feit Warrant made by Mr. Stone ( innuendo the Platntiff had fozged 
that Warrant.) Akter Uerdic upon Not guilty, and found fo the 
Plaintiff, it was moved in arreſt of Judgment, That theſe wozds 
be not acionable: Foz it is not alleaged, That he fozged any War- 
rant; INoz is it any Foꝛging within rhe Statute of 5 Eliz. But 
it was beld by the Court, That the Action lies: Foz, in ſaying Ic was 
a counterfeit Warrant made by him, it is intended to be tounterfeited 
wm — a great ſlander. Wherefoze it was adjudged foz the 

Naintiff, 


Rowland 
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Rowland verſ Doughty, Trin. 20 Jac, rot, 


Eton Firmæ of a Leaſe from John Stringer and Fortune his 
wife, of Lands in Chaddeſton, foz their years, Upon Not guilty 
pleaded, a Special Uerdict was found, That Henry Scatergood 
was ſeiled in Fee of one moyetie inpoſſeſſion, and of another moyetie 
in reverſion, expectant upon the lives of John Scatergood his father, 
and Margaret his Feme. Ind ſo ſeiſed, made bis Will in theſe wozds : 
I will , That Fortune my wife ſhall have to her uſe and occupation 
All that my Living which I now do occupy, ſo long as ſhe do keep 
my Name, until ſuch time as my ſon J. S. ſhall come to the age of 
21 years; And that then ſhe ſhall have the Thirds of all my Living. 
Item, I will, — eras my ſon ſhall have all my Lands in Chaddeſton; 
And if he die without iſſue, Then I deviſe the {ame to my daughter. 
The Deviſoz dies; John Scatergood the father and Margaret the 
wife die; Fortune the Feme enters, and after rakes to buſband Tho. 
Stringer the Leſſoz; J. Scatergood enters, and infeoffs Charlton, under 
whom the Defendant claims and occupied all: And Tho. Stringer 
and his wife entred, and made a Leaſe of the third part to the 
Plaintif, who bzought an Ejectione Firmæ. And it was found, that 
the Deviſaz had not any Tenements but a Farm in Chaddeſton, 
whereof the Land in queſtion was parcel; And an actual Entry 
was found. And whether the Feme after his death thall habe the 
third part of all; Oꝛ but the third part of the mopyetie which Henry 
Scatergood himſelf occupied; Oz no part, becauſe the married be- 
foze the full age of the Þeir, and lo determined her own eſtate, was 
the Nueſtion. And all the Court reſolved, That te thould habe a 
third part of all, the wozds of the Mill being well weighed: Foz 
the fir woꝛds give all, which was in his occupation, which was the 
moyetie of all, during the minozity of his ſon, and if the kept his name 
(i.e, if the libed ſolong a widow) by the wozds, All this my Living 
which I now occupy : And after marriage, oz full age, That ſhe ſhould 
have the Thirds of all my Living: which extends to the reverſion, and 
to the poſſeſſion: Foz that clauſe is not referred to that which he 
ottupied, but it is to his Libing; And that which is in reverſion, is 
in common parlance his Living, and is as much as if be had ſaid, 
All his Farm. And this Devile to the Feme is not controlled by the 
wo2ds ſubſequent of the Deviſe to his Son, having but that Farm 
02 Living: And although the determines her firſt eſtate by marriage, 
yet that dath not deftrop the ſubſequent Deviſe, Wherefoze it was 
adjudged fo the Plaintiff, That be (ould recover the Third part, 


Noyes verſas Hopgood, 


DE: upon an Obligation foz Eighty pounds, Conditioned 
fo2 the perfozmance of divers Covenants contained in Arti 
cles of Agztment. The Defendant pleaded, That it was 
agzed betwirt the Plaintif = the Defendant , ha P 
; Oo ouſy 


4:12: 130: 


_ (ts) 


—— 
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Gould gzant an Annuity of 5 l. cut of ſuch Landfozlife, indiſcharge 
of that Bond: which Gzant he made accozdingly, and the Plaintitk 
accepted it in diſcharge of that Bond, ac. Whercupen it was de⸗ 
murred; And without argument, upon the fir motion adjudged foz 

the Platntiff: Foz it is but a Loncs2d and verbal agrirment, which 

can never be a diſcharge of a Specialty. 


Sir George Savile verſus Richard Thornton, 


O Impedit againſt the Biſhop of Lincoln and Richard Thorn- 
con, fo Diſturbing him to pꝛeſent to the Church of Barroughly 
inthe County of Lincoln, Foz that he was ſeiſed in fte of the gd bow 
Con of the laid Church as in gzols, and pzeſented James Thornton, 
who was admitted, inſtituted and induned; And by his death the 
Church being void, it belonged unto him to pꝛelent ac. The Biſhop 
pleads, That be claims nothing but as Oꝛdinar p. at. and Judgment 
againſt him. Richard Thornton pleads, That be is Parſon impar- 
ſonee of the ſatd Pzeſentment of John Thornton, who is pet alive at 
B. afozeſaid, Ind that the Plaintiff ought not to maintain this Acti- | 
on: Foz he ſaith, That long time befoze the Plaintiff had any thin 

to do with the laid Advowſon, the Pꝛioꝛ of Okey was ſerfed thereof 
in fir, and pzeſented thereto Tho, Gooding, and after that gꝛanted 
the next Avoidance to R. M. and afterward ſurrendzed his poſſeſ- 
ſions to King H. 8. who was ſeiſed thereof in Fir, and after- 
ward the Church became void, and R. N. the Gzantee of the next 
Aboidance pzeſented rhereto one Dickenſon, That H. 8. died ſeiſed, 
and it deſcended to Ring Ed. 6. and from him to Muten Mary, 
and from her to Q. Eliz. who was [eiſed thereof in Fe in jure Coronæ; 
And the Church became void by the death of Dickenſon, and He 
pzeſented one Buttry; And that the Church became void by his re- 
ignation, and the Muten thereupon pzeſented John King, who was 
admitted and inſtituted; And by his death the Church being void, 
the Piaintiff pꝛelented by uſurpaticn the ſaid James Thornton, 
who was admitted, inſtituted and inducted : That the ſaid 
Mun Eliz. ded ſeiſed, and it deſcended to the Ring who now 
is, who by his Letters patents gꝛanted the next Avoidance to John 
Thornton, who by the death of James Thornton pzeſented him, and 
that he was admitted, inffituted and inducted; Et hoc &c, The 
Plaintiff replies and takes pꝛoteſtation of the Seifin in Fi of Quten 
Mary, Mun Eliz, and the Ring who now is; And fo2 plea, con- 
feſſing the Seiſm of the Plaintiff, and the Gzant of the next Avoid 
ance by him, and the P2eſentment thereby; and the Seilm of King 
H. S. and Ring Ed. 6. And that Ring Ed. 6. by his Letters patents 
Anno quarto Regni ſui gzanted that Abbowſon to Sir Tho. Wyat in 
Ftir, who g2anted it to the Plaintiff; And that Quien Eliz. made 
the ſeveral Pꝛeſentments alleaged in the count by Lapſe ; and afrer- 
wards the Church being void, the Plaintiff pzeſented the ſaid James 
Thornton, by whole death the Church being again boid, it belengetb 
unto him to pzeſent : Wiherefoze tt. fAndtraverſeth the dying _ 

0 
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of Ring Ed. 6. And thereupon the Defendant demiirted 2” Firf; 
Betaule the Pzoteſfations art ill and repugnant... Setondly, The 
Tranerle is not god: Foz be traverſerh the dying ſeiſed of King 
Ed. 6. and doth not traverſe the Seiun of Mugn Mary and Quten 
Eliz. and their dying ſeiſed; Noz traverſerh the Pzelentments al- 
leaged by reaſon of their Setlin in Fee, but anſwers thein by reaſon 
of the Pzeſentatiohs by Lapſe: And upon theſe points it was 
argued in the Common-Bench, and Judgment giben foꝛ the Plai nt- 
if; And thereupon Watt of Erroz bzought, and the Erro2 was here 
aſſigned in the matter of Law. And it was naw this Term argued, 
That this Quare Impedit being bzought againſt the Jocumbent, 
without naming the Patron; And being averred that the Patron is 
ali be: Therefo;e the Detlaration not being good, Judgment cu iht to 
habe been againſt the Plaintiff, And in p:wf bereof were cited 
3H4.2. 42 Ed. 3. 7. Co. 7. fol.25; But it was thereto anſwered, 
Thar this peradventure might bave bien a god Plea, if he had 
pleaded it in the Common-Benth, and had relied . without 
pleading over , ſo as the Plaintiff migbt have anfwered thereto, 
But this can never be acgned for Erro; Foz it is only to the 
Wait, and pꝛobes the Mit abateable; but it is not abated in facto; 7 „ 
And nothing ſhall be amgned foz Erro concerning the Wat, but fob: $:450: 
that which pꝛobes it tobe abated in facto. Allo, this was not pleaded 
after the Jmparlance : And therefore be in his Plea Toth not rely 

„but hath pleaded ober in. bar, and ſo bath relinqui- 
ed his Plea to the Wit - and the Plaintif bath not anſwered 
thereto: And then revera his Pſea in bar is not anſwered, when 
be doth not rely upon it, but pleads over in bar. And therefoze it 
cannot be aſſigned foꝛ Erroz. vid.13z H.8.13. 14 H. 8. 29. 22 E.4.35; 
18 E. 4. 25. Secondly, It was firongly argued, That the Traverſe 
is not god; Becauſe he traberſeth the dying ſeiſed of King Ed, 6. 
and doth not traverſe the Seiſin of Muten Mary and Quten Eliz. 
no2 the Pyeſentments alleaged in the bar, by reaſon of the Seil 
in Fe, it being the pzincipal matter of the bar. But the Court 
held the Replication to be well enough: Foz, the dying ſeiſed is the | 
principal matter traverſable; the other matters are but coriſequents a 44* 
thereof ; And the Plaintiff bath liberty to traverſe any part of the 
Defendants Plea. And the Pzeſentments alleaged are well ton 
feed and avoided, when be ſhewed that they were Pzeſentations 
by Lapſe, and not by reaſon of any Seiſin in Fir: And of neceſſity 
he was to anſwer unto them. And although it were objected, That 
Pꝛelentations cannot be anſwered by Collations made; Arid that 
a Pꝛeſentment by Lapſe in the Rings caſe, is not any Collation, but 
a Pꝛeſentation, and ſo always hath bien pleaded; Foz be pꝛeſents 
as Supzeme Patron, vid; 33 H. 6.2. 7 Ed. 4. 20. Therefoze Rule 
was given, That Judgment ſhould de affrmed, But becauſeit was 
alleaged, That Sir George Savile Plaintiff in the firſt Action is 
dead pendant the Plea, the Entry of the Judgment was gie ped. 


©oo0 2 Aunſet 
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Arundel verſus Gardiner, Trin. 19 Jac, rot. t 88. 


A Sſumpſit. Whereas the Defendant had a Fieri fac. foꝛ 61 l. of 
the geods of John Layer, and delivered that UW2it to the She- 
riffs of Norwich, to whom it was direced to execute, and affirmed 
to the Plaintiff, That the Mcollen cloth in the Shop of Chriſtopher 
Layer were the Mares of John Layer, and liable ro Execution fox 
the (aid Sum, and required him to exetute it: That the Defendant 
adtunc & ibidem, in tonũderation he would ſeiſe the ſai> Cath foz 
the laid Execution, aCumed to the Plaintiff, That he would enter 
Bond to the Sheriffs of Norwich, when he ſhould be required, in 
any reaſonable ſum, to ſave them and the Plaintif harmleſs againſt 
all perſons foꝛ entring into the laid Shop, and taking Exetution of 
the laid gods: And alleageth, That be giving credence to that pꝛo 
miſe, entred into the ſary Shop and took Erecution of the ſaid gods; 
And that foz this cauſe Chriſtopher Layer ſued him in Treſpaſs, 
and recovered 17 l. in Damages and Coſts ; Ind that the Defendanc 
licet ſæpius requiſitus, bad not entred into any Bond to the ſaid She⸗ 
riffs, ac. Upon Non aſſumpſit pleaded, and found fo2 the JPlaintif, Jt 
was moved in arreſt of Judgment, firſt, That this pꝛomile upon this 
conſideratton is againſt Law, to take Execution of goods which were 
not the Defendants, and toſave him harmlefs againſt all perſons ; 
and therefoze is not geod, 2 H. 4, Sed non allocatur: Foz he ſhe wing the 
geods, and requiring the Sheriff to do Execution, it ts reaſonable that 
he Gould ſave them harmleſs, and a pzomtfe to that purpoſe is gab 
enough, A ſecondException was, That this pzomiſe is uncertain 
to give Bond in areaſonable penalty and it is not agꝛied what it 
{ould be, and therefoze void. Thirdly, becauſe it is Licer ſæpius 
requiſitus, he hath not entred into Bond; And he doth not ſhew by 
whom the requeſt was made, Fourthly, becauſe be doth not <ew 
that he tendzed a Bond unto him: Foz he being to enter tnto Bond 
upon requeſt, Þe who would have the Bond ought to make it ready 
and to require it, gt. Sed non allocantur: But Judgment was given 


foꝛ the Plaintiff, 
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Treſwell verſas Middleton, Hill, 19 Jac, rot.965; 


and declares upon ſeveral Accompts of divers ſozts of Wares 
ſold foz divers ſebezal ſums, and upon ſeveral retainers at ſc- 
beral days to do ſeveral ſozts of wozk; and among others, That be 
{ould retain one J. S. the Plaintiffs ſervant, to wozk with bim fo2 
five days, capiendo pro ſalario ſuo, pro quolibet die 2 s, per quod 
Actio accrevit tu demand 10s, And foaccompts of ſeverabWHares 
bought, ond ſeveral reteiners and ſeveral ſums lent, amcunting 
in toto to 42 l. 98. The Delendant pleaded Non debet, and found 
quod Debet 30 l. inde, & quoad reſiduum Non debet. Sind Judgment 
given fo2 the Plaintt#, and Erroz thereof bꝛougbt and alügned: 
Firſt, becauſe the Iaion. lies not foz the Mallet fo2 the retainer 
of the Servant to wozk with the Defendant foz übe days; Foz it 
is not alleaged that he did the ſervice foz his Pater, but foz bimſelt᷑; 
And the retaining is of the Servant foz his own pꝛaper labour, and 
by a Contract with him: And ik it were the retainer of the Servant 
by the command and appointment of his aller, he ought to have 
thetn that he retained the Maler, and nor the Servant ; Foz then 
be ought to bave counted accozdingly , That he retamed the 
Malter, who by himſelf oz Servant fhould' work, gt. And of that 
opinion was all the Court- Secondly, The Action of Debt being 
fo2 ſeveral parcels, The Jury finding that he owed 301; Er quoi 
teſiduum Non debet, and not finding fo2 which of the Contrags oz 
Retainers Quod debet; (So as the Defendant cannot know foz als: 3 1157 
which be is condemned, and fo2 which acquitted, and thereby might {7:52 
plead it in bar to other Actions, oz habe an Attaint if it be falſe.) Foz E 227 4 
thele cauſes the Uerdin is nor gend, and the Judgment thereupon is p. ft-£54 
erronesus: And of that opinion was the whole Court, (abſente Lea) 
Wherefoze the Juagment was reverſed; 


Bradford verſus Ramſey, Trin. 17 Jac; rot,945. 


Rror of a Judgment in the Common Benth in an Action tipon (7 
the Caſe fur Trover. The Erroz was alſigned, becauſe William 
Brown of Harmthorn was returned upon the Venire fac. Ind upon 
the Diſtringas, one William Brown of thorp was returned any 
fwozne, So he was nat the ſame perſen who was returned upon 
foe 


E Rror of a Judgment in the Common bench in debt foz 421.95.3d. (1) 
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the Venize fac. (And in truth there was not any ſuch Uillage of 
Harmthorn, as was in the Declaration) So it could not be amended, 
But all the Court (beſides Houghton) held, That the alteration 
of the Mame of the Uillage is not material: Foz a man map by 
intendment have two habitations, and may remove and alter bis 
babitation after the Ven, fac. returned, which is-not material noꝛ 
e xaminable; but the Trial is geod enough, as it is in the Caſe be⸗ 
twixt Stanhop and Stanhop, quod vide ante pag, But variance 
in the Chꝛiſtian o2 Sirname is material. Wberefoze this was not 
allowed to be an Erroz. A ſecond Erro2 was aſſigned, Becauſe 
the Wzit was, Quod fuit poſſeſſionatus de diverſis bonis & catallis 
ad valentiam 20 1, and loſt them, which came to the Defendants 
bands, and he converted them. And the Wait doth not mention any 
gods in ſpecie; But the Declvration was, Quod fuit poſſeſſionatus 
de duobus cadis de C laret-wine, and one Þogthead of White-wine, 
and mentionnot any balue.. So the Cuzit and Declara*ton not 
mirts, noꝛ doth it appear that the Declaration is founded upon 
this Wit. And when the Declaration baries from the Mzit in 
ſubſtance, it is not aided by the Statute of 18 Eliz. And although 
the Statute helps where there is not any Oꝛiginal, oꝛ that the Dzi- 
ginal be varied in foꝛm, yet it doth not fr; where the Oꝛiginal varies 
from the Declaration in matter of ſubſtance ; as it is held Co. lib. 5. 
fol. 37. Biſhop's caſe, Sed non allocatur : Foz they held, That 
Ad valenciam is not matter of ſubſtance in the Declaration; and 
being after Uerdict, is aided by theStatute. Wherefoze the Judg⸗ 
ment was affirmed. | 


Royſton verſus Eccleſton, 


E Fitmæ de una domo & uno pomario, &c. Yfter Uezdia 
it was moved in arreſt of Judgment, That a Precipe lieth not 
de Domo, Foz non conſtat what it is; But he ought to demand 
Meſſuagium: And that a Precipe lies not de Pomario, But he ought to 
demand it by the name of a Garden: ſo this Action which is to recover 
the polleſſion, ought to habe bien as certain as a Precipe, and accozdin 
to a Precipe. Sed non allocatur: Foz it is but an Action of Trel- 
paſs in its nature; And therefoze as Treſpaſs lies Quare domum 
fregit, 02 as Malle lies de domibus, ſo this Action lies. And it 
bath bien adjudged , That an Ejectione Firmæ lies of a Cloſe , 
gtving it a name. So here; There being a conventent ti rtaim p, ſo as 
the Sherilt may Deliver poſſefion » And fo2 the ſame reaſon, the 
Action bzought pro Pomario is well enough: Wherefoze it was ad 
jndged koz the Plaintiff. N 


Calehorp verſus Culpepper, 


T Reſpaſs ot Angult,Battety and wounding, apud Iſlin gton in Com. 
Midd. After Uerdic foz the Plaintiſf, it was moved in arreſt of 


Judgment, that the Bill upon the file ſuppoſed the battery in * 
an 


— 
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And the Bill was viewed in Court, wherein was ſuppoſeda Bat⸗ 
tery tu be the ſame day and year at London. So the Bill is variant 
from the Declaration, and doth not warrant it. But the Court belo, 
That being after Uerdict, it is aided by the Statute of 18 Eliz. 


as the want of an Original Wzit ts: Andrbis Bill in London is ag greg. 477" 


no Bill at all;foz this Action bzought and tryed in Middleſex, Where: f 


foze it was adjudged koꝛ the Ylainrif, 12 GY 


Buckley and his wife verſus Hale. 


if om — by Baron and Feme de clauſo fracto of the Baron g, and fox ( 5 ) 
the Battery of the Feme, ad damnum ipſorum. The Defendant 

Quoad the clauſum fregit pleaded Not guilty ; Quoad the Battery, 

juſtifies, And foz the fir Jae, it was found fo the Defendant; ano 

foz the ſecond, fo2 the Plaintiff, And now moved in arreſt of Judg- _” 
ment, That the Declaration is not good, becauſe the Bro» joins the aus 47 


Feme with him in Treſpaſs de clauſo fracto of the Baron s, which ought poſt 1 664 


not to be: But fa the Battery of the eme thep may join; whereto , {.,;: ; 
all the Court agzed. But it was moved, That in regard it was, \. , 4 
found againſt the Plaintiffs fo this Idue in which they ought not He“ + 
to join, and the Defendant is thereof acquitted ; And the Idue is 

found againſt the Defendant foz that part wherein they ought to join: 
This Uervict hath diſcharged the Declaration foꝛ that part which is 

ill, and is god foz the reſidue. As in 9 Ed. 4. 5 1. Treſpaſs by Baron 

and Feme fo2 the Battery of bath: The Defendant pleaded Not 
guilty, and foundguilty, and Damages aleſſed t the Battery ef the 

Baron by its ſelf, and foz the Battery of the Feme by its ſelf; And 
Judgment was giben foꝛ Damages foz the Battery ot the Feme, and 

the Wit abated foꝛ the reſidue. And of that opiniun was Lea Chief 
Juffice, and Doderidge : But Houghton and Chamberlain è contra ; 

Foz the Declaration being ill in it ſelf in ſubſtance, the Uerdic ſhall 
never make it god. Per quod Adjornatur &c. 


Gilbert verſus Witty and others, Trin. 19 Jac, rot. 25 f. 


Ez Aione Firmæ. Upon a Special Uerdict, the Cale was: Robert () 
Collard was ſeiſed in Fee of thzx Þouſes in Norwich holden in 
Sacage; having iCue thꝛie ſons, John, Robert and Richard; And de- 
biſed one of thoſe Þouſes; called the Star, to John and his Heirs foz 
ever, and he to enter at bis age of 22 years; And deviſed his ſecond 
Þouſe, which be purchafedof Robert Maihn, to Koberthis ſon and 
his heirs foz ever, and he to enter at bis age of 22 years; And de⸗ 
viſedhis third Þouſe,which he purehaled of Lettice Payn, to Richard 
his ſon and his heirs, and he to enter at his age of 22 years: Provided 
always, That if all my (aid children before named ſhall depart this pre- 
ſent life without iſſue of their bodies lawfully begotten, That then all 
my ſaid Meſſuages ſhall remain and be to Margery my wife and her heirs 
for ever. Jt was found, That John and Robert died without 1Tue ; 
And that afterwards Richard had iſſue, Martha wife to Philip =_ X 


* 


3 
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the Lefſoz: That Margery entred into the Houle deviſed unto Robert, 
and let it unto the Defendant ; And after ward Philip Day entred, 
and made the Leaſe to the Plaintiff, Et ſi &c. So the ſole queſtion 
was, Whether by the death of Robert without iCue, there be a Crog- 
remainder by Jmplication giben to Richard and the heirs of his body, 
Oz whether Margery shall have it pzeſently by the death of Robert 
without 1Cue, o2 that ſhe Gouldexpect until all the ſcns were dead 
without ifſue? Foz it was objected, that the intent of the Deviſoz 

was, That bis Feme ſhould not habe any thing, until all bis ſong 
were dead without iCue ; Foz it is, If all his ſons die without iſſue, 
that then his Feme ſhould have all his Houſes: So it was not his in- 
tention, as long as any of his ſons had idue, that his Feme ſhould habe 
any of bis Houſes, So by Implication the ſons ſhould have a Crog- 
remainder the one after the other. Ind topzabe it, the Cale in 13 Eliz, 
Dy. 303. Where a man baving iCue five ſons, his Feme enſeint, de- 
viled lands to bis four younger ſons, and to the child that the Feme 
was enſeim, if it were a (on, and their heirs : And if they all dyed 
without illue · male of their bodtes,02 of any of them, That the Lands 
thall revert to his right heirs ; Jt was held, That no part ſhall re- 
vert, as long as any of them had iſſue. And upon the Caſe of 16 Eliz. 

Dy.326,Huntley's Caſe, But after divers Arguments of both ſides 
at the Bar, Doderidge, Houghton and Chamberlain delivered their 
opinion ſeriatim, Chat the Feme ſhould have it immediately after 
their ſeveral deaths, as they dyed without fue; And that there is 
not bere any Croſ remainder of any of thoſe Þouſes from the one 
ſon to the other,becauſe being a Devile to them ſeverally by expꝛeſs 
Limitation, there ſhall not be any greater eſtate unto them by Impli 
cation, And although the eſtate be limited at the firſt to them and 
their heirs, yet it is abbzeviated and made an eſtate ſeberal in them 
fo2 the ſeveral Þouſes ; but none of them hath a Remainder in the 
Þoufes of tbe other. And in pzcof hereof was relied upon the Bok 
1 & 2 Eliz, Dyer, Frecham's caſe, 171, & Dy, 330. Clache's caſe; 
& Cok. 5. fol. 7. Juſt, Windham's caſe, And Doderidge ſaid, Although 
peradbenture a Croff-remainder may be by Jmplication, where a 
Deviſe is of Lands to two ſeveral perſons; yet it cannot be by Jm- 
plication without expzeſs Limitation, where the Deviſe is of thzt 

02 moze ſeberal Þouſes to thzie 02 moze ſeveral perſons: Foz when 
one dies; there cannot be ſeveral eſtates by moyeties to ſeveral per- 
ſons; And afterward when the ſecond dies, to have a Remainder 
again to another. So foꝛ the Intertainty and Intonveniente, it can- 
not be: Noꝛ was it ever ſfen in auy Book, where an eſtate is limited 
to divers, that there can be a Crocremainder. But Lea Chief 
Juſtice doubted,becauſe it is in a Mill; And it was not the Tefatozs 
intent to pzefer the Feme, as long as he bad iſſue of his body. But 
koꝛ the reaſons of the other Juſtices, They having long conſidered 
thereof, reſolved, That it could not be a CroFremainder. And ſo it 
was adjudged foꝛ the Defendant. 


Butler 


f* oy 
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Butler verſus the Lady Swinerton, 


Ovenant againſt the Lady Swinnerton, Erecutrir of Sir John 

Swinnerton, The Plaintiff counts, That Sir John Swinerton 
in 8 Jac. let unto him the Panoz of Birch-Hall in Eſſex foz 21 pears, 
and covenanted, That the Plaintif ſhould quietly enjoy it during the 
term, without the let o2 diſturbance of him, his Heirs v2 Alligns, oꝛ of 
any other perſon,by oz thzough his meane, title oꝛ pꝛoturement: And 
ſhews foꝛ bzeach, Chat in 5 Jac. the Lozd Peters by Fine gꝛanted that 
Land to the laid Sir John Swinerton and tu this Defendant his Feme, 
and to the Heirs of the ſaid Sir John Swinerton; And that this Fine 
was lo levied by the means and pꝛocurement of the ſaid Sir John 
Swinerton; And that afterwards be made that Leaſe in 8 Jac. to tbe 
Plaintiff, who entred ; Ind afterwards Sir John Swinerton made 
the Defendant his Erecutrir & dyed, and the Defendant ouſted him, 
and ſo hath bzoken the Covenants, at. Jt was thereupon demur⸗ 


red, andobjected, That this title which the Feme claims, is not by any 


title oꝛ means derived from Sir John Swinerton, noz by his Convey- 
ance, but by the Lozd Peters; Soas ſhe bath the Ellate immediately 
from him, and the ſurviving, thall plead it as an immediate Etate 
toherſelf, Ind this Covenant doth not extend to Titles paramount 
the Baron, but to Titles derived under him, and after his Etate cre- 
ated, vid.14 E.4.1, Dy. 153. That the Surbivoz hall plead an Eſtate 
made unto himlelk only, 26 H. 8.3. 22 H. 6. 52. Dy.42, But all the 
Court held, That in regard there was an Averment, although the 
claims by the Conuſoz, yet ſheis in, andclaims by the means of her 
Baron, the Lefoz; (Foz if the Baron had not pzocured the Fine, the ſhould 
not have had any Eſtate ; nd) therefoze the is a perſon within the 
Covenant who claims by his means, although the claims by title de- 
rived from another:And there was not any diſturbance by his pzocure- 
ment, becauſe it was after his death. Wherefoze it was adjudged 


foz the Plaintif, 
Whiting verſus Sir George Reynel, Marſhal of the Kings-Bench. 


Dos. foz 202 l. Whereas he recobered againſt Tho, Abingdon and 
Mary his wife, in Treſpaſs foz Damages, 2021, and the ſaid 
Mary was committed in Execution to the Defendant upon this 
Judgment; That the Defendant 24 Nov. 16 Jac. ſuffered her to go 
at large whither che would, his Debt not being ſatiſtied, per quod 
Actio accrevit. The Defendant pleaded, That the bzake pꝛiſon and 
eſcaped, and he freſhly followed her d took her again 21 Octob. 17 Jac, 
in frech ſuit and had her in E xetution, and yet hath her at. Ahereupon 
the Plaintiff demurred: And it was now argued, That this Plea 
was not god; Becauſe the Eſcape ts alleaged 24 Nov, 16 Jac, and 
the Action is bzought Paſch, 17 Jac, AndthisRepaiſal is alleaged a 
year after theEſcape, and after the Action bzought, Foz it was al- 
leaged, Although a Repꝛilal by frech luit(it it had bien befoze the Kat- 
on bzought)would peradbenture habe excuſedhim; yet being after the 
* Action brought, ſo as the W the time ol the Auion bzought had 
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god cauſe to have the Aaion, the Repaiſal afterſhall not excule bim: 
and compared it to Waſte bzought foꝛ Reparations, which if amended 
pendant the Mit, it Hall not excuſe him. So here. And in p2of there- 
of were cited Co.3.f.52. Ridgwey's caſe. 23 E.4.8. 13 E.3.tit.bar,25 3. 
But againt it was argued, That this Be pꝛilal, being alleaged to be 


by Fresh ſuit, and befoze the Plea pleaded, is god fo2 the time, and 


be Gall take advantage thereof toexcuſe the Elcape : Foz it is upon 
the matter no Eltape, when ſhe was retaken by Frech luit; Foz that 
is à continual purſuit, and the Law fall adjudg her in pꝛilon alwaye. 
And it is not like the Caſe oł Maste; Foz there nothing was done after 


the Malle committed, befoze the Action; and the Reparation bath not 


any relation, noꝛ is the continuance of an fozmer act: But this Re- 
palſal bath relation and makes it as no Elcape ab initio. As a Dilreſs 
taken fo2 Rent, and reſcued and dziven into another Manoꝛ, which is 
purſued and retaken; the party ſhall make bis Avowzy of the taking 
in the hrt plate. So here. And it would other wile be a great miſchief, 
if an Eſcape ſhould be againſt the wills of Sheriffs oz Reepers of pꝛi· 
ſons,by bzeach of p2iſon,o2 reſcuing themlelus befoze they be bzought 
to pziſon, o in their going thither;and the pꝛiloners he repziſed within 
two 02 thzee days; That an Action Gould be bꝛeught inthe interim a 
gainſt the Goaler,and that this Repziſal(when be bath the pziſaner be: 
foze the Plea) ould nat he an extule: Eſpecially to the Marſhal, who 
bath multitude of pꝛiloners, and every day is ta bꝛing them unto the 
Hall by Habeas corpus, o2 Rules of Court: It peradventure a 
pꝛiſoner eltapes, and an Action be bzought again the Marſhal the 
ſame day, befoze he can habe any time toretake him; if be ſhould not 
be excuſed by the retaking, be would be charged with a multitude of 
Suits, and touſd not have any remedy toercuſe him. And therefozs 
it was compared to the pleading of a Fine levied befoze the zit of 
Formedon and Pꝛoclamations incurred, pendant the zit, hefoze the 
Plea pleaded, be well may take advantage thereof by pleading it, al- 
though when the Wt was bzought, it was not compleat, no2 could 
be pleadad, vid. 6 H.7,12, Secondly, It was moved, admitting this 
to be no Plea, yet the Acton lies not Here, becauſe the Eſcape is of a 
Feme-covert, Where her Baron is ſubject to the Execution: So the 
Plaintiff bath not lot his Debt; Foz by intendment the might nat 
bave paid it, if He had lain in pziſon; Foz che had nothing but what 
was ber Þuſbands, and the Execution remains pet ggain(t him. 
Therekoze Acton of Debt lies not, becauſe he is not totally depzived 
of his Debt: but an Action upon the Caſe, in reſpec of tbe Damage. 
And therefoze it was laid, It one bath Execution of a Statute of the 
Lands, Scds, and Body, at. and the Pziſoner eſcape ; yet becauſe the 
Land remains in Execution, Debt lies not foꝛ the Eſcape, but an 
Acton upon the Caſe: Foz at the Common Law, an Anion of Debt 
was not maintainable foz an Eſcape ; but it is given vy the Statute 
of 1 R. 2. where the Debtoz eſcapes. But here the ſole and pꝛintipal 
Debtoꝛ did not eſcape ; Foz the Baron is the Pꝛintipal and remained 
lubiea tu the Exetution. v. 33 H. 6. 47. N. Br. 93. Regiſt. f. 98. 4 H.6.6, 


CUycretoze qt. But the Court held, that this was not any plea, * 
the 
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the Action is bzought,andimplies a voluntary permiCion ire ad largum, end 
which is neither denied o2 traverſed. And if the Sheriff voluntarily (ob: 20 "tp 
lets a Pꝛiſoner at large, he cannot retake him. And ſo this Repaiſal, 
as is alleaged, being after the Kon bꝛought, is to no purpoſe, noz 
is any plea, An? foz the Aaion of Debt, they beld, That it well 
enough lies, oꝛ an Action upon the Caſe, at bis pleaſure; Becauſe 
the Feme was only committed to pziſon, and not the Baron; And the 
is the (ole Debtoz; who is impꝛiſoned. UWherefoze it was adjudged 
fo2 the Plaintiff, 


Powſeley verſus Blackman, Trin. 18 Jac;rot;12 30. 


Jacosi Regis in Banco Regis. 


2 Firmæ of a Leaſe of Richard Perryman ot Lands in Tha- ( 
tilcan. Upon Not guilty pſeaded, a Special Uerdia was found, Hod: $89: 
That John Curle was ſeiſed of this Land in Fix; and by Jndenture { ; 155 
7 Jan, Anno 10 Jac, enrolled within 6x moneths, bargained and ſold f-1-8#: 3#$* 
the Lands to William Perryman in Fir fo 300 l. with a Proviſo, 
That if he paid to the ſaid William Perryman 300 l. in this manner, 
viz, 10 l. upon the 9. of July following, and 10 l. upon the 9. of Jan. 
following, and ſo foz nine ot her — upon the ſaid days, and 
upon the 9. of January 1617. ſhould pay unto him 210 l. That then 
the Bargain and Sale ſhould be void. Proviſo etiam & agreatum 
fuit betwixt the ſaid parties, That the ſaid William Perryman, his 
Þeirs 62 Adigns Hauld not intermeddle with the actual podeccion of 
the Pzemiles, 02 perception of the Rents thereof, until default of 
payment were made of the laid ſums, oz any part thereof. Aud it 
was found, That William Perryman did not enter into the ſaid 
Tenements; And that afterwards the faid John Curle, befoze any 
of the days of payment, let that Land to William Dibley by two 
ſeberal Demiles foz ũx pears, rend2ing the Rent untobim,and dyed: 
That the Led entred by vertue of the laid Demiſes, and teck the 
p2ofits, claiming nothing but the ſaid term: That the ſaid William 
Dibley the Led paid the Rent annually to the ſatd John Curle, and 
at the end of the term ſurrendzed the laid Tenements to the ſaid 
John Curle. And they find, Quod poſtea & ante tempus quo &c, viz. 
I December 16 Jac, The ſaid William Perryman made bis Tl, 
and deviſed thoſe Tenements to Richard Perryman the Leas, by bis 
Mill in waiting: And that afterwards the laid William Perryman 
dyed; And that John Atwell was bis Couſin and heir; And that 
after bis death Richard Perryman entred, and made the Leaſe to the 
Plaintif prout in the Declaration; And that the Defendant by the 
command of the ſaid John Curle entred and ejected him. Et ſi &c. 
Upon this Special Demurrer, it being divers times argued at the 
Bar, twa Queſtions were pzincipally moved. Firft, What intereſt 
John Curle the Bargainoz had by this ent with the Bargainer, 
That be ould not intermeddle with the poGeCions until default of 
payment, viz. Whether be were Leg foz ſo many years, 02 only in, 
as Tenant at will, oz ſufferance? Foz it is not a Covenant oz Agzee- 
ment with the Bargain, That _ enjoy it during thoſe ents; 
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Fo2 then it would have amounted to a Leaſe foz years: But that the 
Bargainte would not meddle with it, and to leave him in poſſeſſion 
as he was, iᷣt. which cannot be a Leaſe foz years, v.5 H. 7. 1.2 1H. 7. 36. 
Secondly, Admitting that he was not Leſſer fo years, but only 
Tenant at the will of the Bargainee, oz Tenant at ſufferance ; Whe- 
ther his making a Leaſe foꝛ years, and the Lefſ&entring and paying 
the Rent, and claiming nothing but the Term, and after in the end 
of the Term yielding up the poſeſſion to the Bargatnoz, (hall be a 
Didſetſin? And ik it be a Diſſeiun, Whether it be not purged by the 
Re-entry of the Bargainoz, and occupying it in ſtatu quo prius, and 
reducing the Inheritance to the Bargain, ſo as he was not out of 
poſſeſſion, and ſo his Will thereof be god; Foz otherwiſe the Mill is 
void: And as to this point all the Juſtices reſolved, That when the 
Bargainoꝛ entred (as it hall be conceived by the wozds, Yielding up 
the Tenements at the end of the Term) If he were a Didetſoz befoze, 


CC As they did not agzie that be was, becauſe neither the LeCoz noz 


Led intended to make any Diſeiſin, the Leſſee claiming but his 
Term) it was only a Digeitn in the Lettes foz years: And when 
the Term being expired, the Bargainoꝛ re-entred, that purgeth the 
Dilteiun, and the Bargainoꝛ is in, as he was befoze, and the Jnheri- 
tance is reveſted in the Bargainee, and his Mill chall be god. And 
therefoze they held, Jf Tenant foꝛ Will be ouſted by a ſtranger, and 
he re-enters, be is Tenant at Mill to his Lecoz. Foz otherwiſe it 
would be a miſchievous caſe in many Aſſurances, where the Moꝛt⸗ 
gager being in, upon condition to pay at the end of the year, and in the 
interim that the Moꝛtgagee ſhall not meddle, who makes a Leaſe foꝛ 
balf a year, and after re-enters befoze the day of payment ; That be 
Hould be a Difetſo2 againſt his own intent, and the intent of the 
Bargainee; that the Bargainee ſhould be laid to be out of poſſeſcon, 
ſo as he tannot make a Bargain and Sale, at his Mill. By this 
means many Adurantes would be deſtroyed, which the Law will 
not ſuffer. Wherefoze the Law accounts,That the Bargainoz by his 
Entry is in, of his fozmer Eſtate, and the Will of the Bargainee ts 
geod. And by all the four Juſtices it was adjudged foz the Plaintif. 
vid. Co. lib. 2. fol.54,55. 34 H. 8.15. 13 E. 4.4. 18 H,7.48. 


Elizabeth Archer Executrix of John Archer verſus Dalby, 


Exo, of a Judgment in the Common Bench, and upon the Ut- 
lawzy in the laid Judgment. The firſt Erroꝛ alügned in the Ut 
lawꝛy was, Foz that the Exigent( wherein ts recited a fozmer Exigent 
quod allocat quatuor Comitat. exigi faceret the Defendant, which bare 
Teſte Craſtino Aſcenſionis; And it) was returned Quod ad Huſtings 
de placitis terræ holden the ſame day it boꝛe Teſte, Pe was quinto 
exactus, & non comperuit. And foꝛ this cauſe, Erro2 was aſagned. 
Secondly, Foz that the fozmer Hullings were de communibus placitis, 
and this is de placitis terræ, and ſo baries,and therefoze ill. Thirdly, 
Betaule it is upon the ſame day it bare Teſte, which ought not to be. 
And fo2 this laſt cauſe it was holden to be ill, and reverſed: But fo2 
the firſt cauſes they much doubted; Foz there be — the 

uſtings 
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Þuſtings are held alternatim every foztnight at. v.29 E. 3.3. 21.3. 35. 
17 E. 3.43. N. B. of E. 348. Trin. i ĩ Jac. rot. 2760. Mich. 7 Iac. rot. 3255. 
And the Erroꝛ aſſigned in the matter was, Foz that the Plaintiff de 
clares in Debt foz 60 l. upon a Deed, wherein be recites, That. Wil- 
lam Corbyn had giben dibers of bis gods to John Archer the Teſta» 
toꝛ: he tobenanted, That if the ſaid Corbyn ſhould pap a Debrof 63 l. 
(toꝛ which the ſaid John Archer (od bounden in 120 l. to pay to one 
John Shipton upon the 2. of June then next following) and ſhould ſave 
barmleſs the laid John Archer from the ſame; That then the Plaintiff 
ould habe and enjoy conceſſionem of the ſaid John Archer of the moy⸗ 
etie of the ſaid gods; Ad quas conventiones performandas he obliged 
bimſelf by the ſaid Waiting to the Plaintiff in 60 I. And alleagetb in 
facto, That the ſaid W.Corbyn upon 2 Jun, ſecund, formam & effect. 
ſcripti predict. paid 631, By which paiment of the ſaid 63 J. the ſaid 
W. Corbyn hath ſabed him harmleſs from the ſaid 63 l. Sa that he 
was not damnified ; And that neither the ſaid John Archer in his lite⸗ 
time, no2 the ſaid Eliz. unte, had made any gꝛant unto bim of the 
moyette of the ſaid gtods gꝛanted him by the ſaid John, per quod A- 
ctio accrevit &c. The Defendant pleaded, That tbe ſaid W. Corbyn 
had not paid the ſafd 63l. at. whereupon they were at iſlue, and Uerdict 


and Judgment foz the Plaintiff: And now aſſigned foz Erroz, That 


here was not a god bꝛeach. Fir, becauſe he doth not ſhew what the 
s were whereof the Deed of gift was made. Sed non allocatur; 
cauſe the generalty is ſufficient. Secondly, the allegation is, That 
be bad ſabed him harmleſs from the zl. whereas it ought to have bien 
fromthe 120 l. Thirdly,becauſe he doth not ſhew,That he requeſteda 
ant of the moyetie of the gods, and tendꝛed a wꝛiting unto him td 
eal ; Foz he being the party who is to have the benefit thereof, ought 
to make the tender. And koꝛ theſe cauſes, but pꝛintipally foz the ſecond, 
the Judgment was reverſed. 


Berry and his wife v. Nevys, Exchequer- chamber, Tr.18Jac.ro.770, 


aN 171: 


aui 652: 


F Rror of a Judgment in the Rings · Bench, in Action ſur Trover & (11) 
converſ. of goods, & inter alia of ol. in mony, againſt Baron & Feme, Jones 6: 


fuppoſing that they converted them to their pzoper uſe, The Defend- 
ants pleaded Not guilty, and foundagain(t them foz the 6ol.and Judg- 
ment given foz the Plaintiff, and that — — be in miſericordia. 
The Exroꝛ aſſigned was, Becauſe an Action lies not againſt Baron and 
Feme fa converting goods to their uſes; Foz it is the converſion of the 
Baron only, and they are only to his uſe: And although they may be 


charged with a joint · battery oꝛ impaiſonment, pet it cannot be fo foz F 


giods converted. And of that opinion were all the Juſtites of the Com. 
Bench and Barons. And it was ſhe wn, That this Judgment paſſed 
ſub filentio after Uerdict without exception. Foz, Paſc. 19 Jac. betwirt 
Harriſon and Bradford and his wife, in Action ſur Trover of goods, and 
converting them to their uſe; After Uerdic foz the Plaintiff, it was 
moved, That the Action lay not, and tbere.it wasadjudged foz the De- 
fendant, Hil. 19 Jac,rot.921,v.13R.2.br.644. 39 E.3.22. And it was 
moved by Sherfield, That the Judgment ſhould be reverſed quoad the 
Feme, Sed non alloc, TUherefoze it was reverſed. Kutter 


Noe SA 
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aus 653?! 
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Rutter verſas Mills, Trin. 20 Jac, rot. 1041. 


L. Rror in the Erchequer-Chamber of a Judgment in the Rings⸗ 
CL Benth in an Ejectione firm of a Leaſe of Henry Pawney, 22 May 
20 Jac. of an Þouſe in Windſor, Habendum a primo die Maii foz thꝛc 
years ; virtute cujus the Leſſi entred and was poſſeſſed, Quouſque 
poſtea ſcilicet eiſdem die & anno the Defentant ejected him. After 
Uerdic upon Not guilty, and found foz the Plaintiff, and Judgment 
foz him, The Erroz aſſigned waz, That eiſdem die &c. refers to 
the fir day of May, which is ultimum antecedens; And then the 
Ejectment is alleaued befoze the Leaſe made; ſs the Declaration is 
not geod. Sed non allocatur * Foz the allegation of the firſt day of May 
is but foꝛ the beginning of the term; And the Declaration being, 
Quod virtute dimiſſionis he entred, Poſtea eiſd. die & anno &c. That 
refers to the day of the Leaſe made, otherwiſe be cannot be pogegcd 
virtute dimiſſionis. Therefoze the Judgment was afarmed. 


Elſton verſus Durrant, 


Rror in the Exthequer · Chamber of a Judgment given in the 
Kings-Sench. The Erroz aſſigned was, That in 'Treſpaſs of 
Clauſ.tregit averiis depaſcendo, viz, Equis, bobus, vaccis, porcis & bident. 
the Delendant pleabed Quoad the Treſpaſs aſſigned Averiis depa- 
(cence, Quoad any Tre cum aliquibus averus preterquam cum 
uobus ſpadonibus & tribus vaccis, 2 Header Not guilty ; Quoad 
the Treſpaſs Clauſum fregit & depaſcend. cum duobus ſpadonibus & 
tribus vaccis, he juſtifies foz pꝛeſtription of Common. And they were 
thereupon at Idue; And Uerdict found foz the fird Jue, That the 
Defendant is guilty cum aliquibus averiis prout the Plaintif counts, 
andageſs Damages and Colts; And foz the ſecond True, they found 
fo2 the Plaintiff, And upon this Verdict, Judgment was given foz 
the Plaintiff, And the Erroz adigned was, That tbe Uervict finding 
that he is guilty cum aliquibus averiis, not ſhewing what, is incertain 
and void: But ik it had bern found foz the Defendant, it bad bien 
certain enough: Mherekoꝛe the Judgment waserronegus. Sed non 
allocatur: Foz, being found, That be is guilty cum aliquibus averiis 
preterquam, It is as general as the Count, and is not material foz 
what number, oꝛ foz what kind of cattle; But the Uerdic god enough, 
alleſſing Damages foz that Treſpaſs, and Damages fo2 the other 
Treſpades ſeverally. Wherefaze the Judgment was affirmed. 


Fawcet verſus Charter, 


' Rror in the Erchequer-Chamber, of a Judgment in the Kings- 

L Bench in Aſſtmpfie againſt Erecutozs, of a pꝛumiſe of their 
Teſtatoz, viz: That be (ould redeliver ſuch a Bond, delivered foz 
ſuch a thing; And becauſe the Tefatoz did not redeliver the ſaid 
Bond, the Anion was bzought against the Executoz. 3 = 
er din 
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Uerdia and Judgment fo2 the Plaintif, Erroz was now all gned, 

Tyoat this being a mier collateral pꝛamiſe made by the Teſtatoz; any 

bꝛoken by him, there lies not any Action againſt the Executoꝛ. Fn 

of that opinion was Tanfield Chief Baron, who ſaid, be knew it yay 

bern oftentimes ſo adjudged. And the difference is, between a pzomiſe 

to do à collateral au, and where it is a pzomile to pay a lum of 

money, which is a duty certain by the Teſtato? 3 fo2 the not doing 

whereof an Aion lieth againſt the Exetutoꝛ: But a collateral pꝛo 

mile is not any duty, noꝛ perfozmable by the Executoꝛ; and therefoze 

gn ation lies not againſt the Executoꝛ fo2 the non pertoꝛmante tbere⸗ = 
of, But the Lozd Hobart and all the other Jullites of the Commom a«/f9 4 
Bench, and Barons of the Exchequer held, That there is nat any a. 400. 
differente betwixt the Caſes, but in either of them the Action 1s 
maintainable againd the Executozs, upon a pzomile of their Tela. 

to2. And lo it bath been oftentimes adjudged in this Rings time. 

But they laid. True it is, that ſuch an opinion was conceived in popk: 4.0: 
the time of Queen Elizabeth, aud divers Judgments reverſed fo: 9,55 16: 
this cauſe: But now of late the opinion of both Courts are recon- 

ciled, andreſolved, That the Action lies againſt the Exetutoꝛ as well 

in the one tale, as in the other. Taherefoze the Judgment was al⸗ 

armed, againſt the opinion of Tanfield. And here on the firſt day, when 

the Debate was, Jones was abſent: And it was much argued 

whether this Judgment (auld be afarmed oz reverſed, becauſe the | 
opinion of be of them was againt it, and Tanfield and Winch foz it, #: 27: £6 tt © 
wha ſaid, that by the pꝛetiſe wozds of the Statute, there ought to be 

6x agꝛeeing to affirm, o2 reberſe a Judgment. But this Queſtion 

they reſolved not: Foꝛ Jones came and agꝛeed with the five. Wihere- 

upon the Judgment was atfirmed., 


Webb verſus Ingram. 


| 2 in the Exchequer-Chamber of a Judgment given in the (15 
Rings · Bench in Debt upon an Obligation of 100 l. fox the 
perfozmante of the Arbitrement of Dod Langton concerning all 
Suits and controverſies betwirt them about the Tythes of Cozn 
and hay in Upnorth, ſn as it were made in waiting betoze ſuch a day. 
The Defendant pleads, Quod nullum fecit arbitrium, &c. The 
Platati# he ws, That he made an Artitrement in this manner, viz. 
be arbitrated, That the laid Webb the Defendant ſhould pay to 
Ingram 40 l. befoze ſuch a day; And in conſideration thereof, the laid 
Ingram ſhould permit all Sjuts and controverſies depending betwixt 
the (aid parties to ſurceaſe and not further to be pꝛoſetuted; And 
avers, That there were not any other Suite 3 — bet wixt the 
laid parties fo2 the Tythes cf Upnorth. The Deſendant rejoyns, 
That there were Suits depending then between them, concerning 
a parcel of Land in Upnorth, called Howfield, whereof there was 
not any tontroberũe concerning the Tythe, at. And hereupan it was 
demurred. and adjudged fozthe Plaintiff; and Erroꝛ aſſigned in point 


of Law, That this Award is now confeded by this Demurrer ta ve 
made 


— 


604 


— — — u_ 
—— 


Termiwo Hillarit Anno vice ſimo 
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made of moze then was ſubmitted. And being entire in this point, 
all which is awarded on Ingrams part(being one entire clauſe\ts void; 
and then nothing 1s awarded on the other part, and therefoze void, 
And compared to the Caſe betwixt More and Bedle, where a Sub- 
miion was foꝛ all Actions until ſuch a day, and they awardedaRe- 
leaſe to be made until ſuch a day after the Submiſlion, Jt was ad: 
judged to be a void Award. But all the Juſtices and Barons held, 
That it was a god Arbitrement ; Foz it is ſufficient to cauſe him to 
ſurceaſe all Suits concerning the Tythes: And it is therein god, and 
void foꝛ the reſidue; And not like to the caſe of theReleaſe, foꝛ that is 
in one entire Derd. And although the Plaintiff avers, That there 
were not moꝛe controverſies depending beſides thoſe foz the Tythes 
It was moze then needed, and not material: And when the Award 
tompꝛebends that which is ſubmitted, and more, It is god foz that 
which is ſubmitted, and void foz the reſidue, TWherefoze the Judg⸗ 
ment was afarmed. vid. Co. lib. S. fol. 98. 19 H. 6. 8. 
| Thomlins verſus Hoe and his wife, 
Rror of a Judgment in the Kings-Bench in Treſpaſs foz the 
Battery and Falſe-impziſonment of his eme. Upon Not guilty 
pleaded, Uerdict and Judgment koꝛ the Plainti#; the Erroz arigned 
was, That the Declaration was, Et alia enormia eis intulit; where 
the Battery and Jmpziſonment were only to the Feme; And the Feme 
may not join with the Baron fo2 tort to the Baron; And therefoꝛe it ought 
to habe bien ei intulit, which is to the Fee, and foꝛ that cauſe the De- 


- Claration is ill: As allo, foꝛ that the Damages are giben to Baron 


(17) 


S. 2-419: 


(18) 


and Feme fo2 a tort done to the Baron. Sed non allocantur: Foz it is but 
matter of fozm.and in aggꝛavation ot᷑ Damages, and is not material, 
noꝛ alters the ſnbſfance of the Declaration: And the Baron may habe 
wꝛong by the Battery of his Feme; and therefoze it might very well 
be, Alia enormia eis intulit, A ſecond Erro2 aſſigned was, Betauſe the 
Declaration is, That be adaulted andimpziſoned the Feme ſuch a day 
and year, and detained her in pziſon fo2 twenty four days, But doth 
not ſay when; So it is uncertain when thoſe twenty four days were, 
Sed non allocatur : Fo2 it hall be intended to be immediately after the 
Impꝛilonment. Wherefoze the Judgment was affirmed, 
| Hendy verſus Thriſt, Hill, 19 Jac, rot,142, | 
E Rror of a Judgment in the Common Bench. The Exroꝛ aFigned, 
Foꝛ that the Oꝛiginal Mit was de Treſpaſs in Ruddelow, and the 
Zeclaration was de Treſpaſs in Boxe; And the Watt being certified, 
and the Court inkoꝛmed that this was the Mꝛit whereupon the De- 
claration was founded; And upon Sci. fac. two Nihils being returned: 
Although Lea Chief Juſtice ſaid, Þe knew Ruddelow to be an 
Hamlet within the Parich of Boxe; yet the Court not knowing it, 
It was held to be a variante in ſubſtance, not aided by any Statute, 
Mherekoꝛe the Judgment was reverſed. 
Bancroft verſus Coo, Hill. 19 Jac, rot. 963. 
A Ction ſur Trover & converſion of dibers gods, & inter alia de 
uno Riſco, Anglice a Trunk full of une Linen, ad valentiam 20 1, 
& de una Pixide, Anglice a Box full of Bands, Cufs and — ad 
| Valentlam 
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valentiam 10 l. andcfdivers parcels of other gods. The Defentanc 
pleaded Not guilty,and Uerdia found againſt him. and entire damages 
alſeſſed to 801, And it was moved in arreſt of Judgment, That this 
Declaration is nut grod: Foz. Riſcus is but a Trunk only, and Anglice 
full of Fine linen to the value of 2ol, is untertain; And damages were 
given upon that untertainty. And it was ſaid, that this Caſe differs 
from Oſborn & Middletons caſe, Co. l. 10. f. 1 30. Foz there Fulcrum tecti 
map be conſtrued and underlleod of all which appertains ts the Furni- 
ture of a Bed; but Riſcus with an Anglice full of Linen, cannot be in- 
tended to be underllod and referred to Linen: And if it chould be r. 
kerred, it is intertain; And if it ſhculd not be referred to Linen, it was 
never intended that 20 l. ſhould be foz the value of the Trunk: And 
therefoze it is not god. As Playters caſe Co. 5. f. 34. Creſ p. quare piſces 
ſuos cepit, is nut god fo2 the incertainty. And of that opinion was 
Houghton: fo; if he had ſatdde Riſco, angl. a Trunk full of gold to the 
value of 50 0ol. and damages had bien hen attoꝛdingly; None will 
ſay that it was foꝛ the Trunk only. but toꝛ the e gold therein; which had 
not bien god foz the intertainty. But Lea, Doderidg and Chamberlain 
held it tobe good, and that damages Gould be intended to be giben foz 
the Trunk only. Wherefoze it was adjudged foz the Plaintif, Note, 
A Writ of Error was brought of this Judgment, and the Judg, affirmed, 
6 Holbach verſus Warner, oy 
om upon the Caſe. Whereas the Plaintff# 30 Martii 18 Jac. 
was poſſeſted of a Cloſe called Hayes in Wolſton, and the De- 
fendant was poſſeed of a Cloſe called Green-meadowhook in Wolſt. 
Et quod omnes poſſeſſores of the ſafd Cloſe of the Defendants, from 
time whereof qc. bad uſed to make the Hedges g Fences betwirt his 
Cloſe and the River of Avon, which runs between the laid Cloſes, ſo 
as the Cattel in the Plaintiffs Lloſe ſhould not come into the Defend 
ants Clole; And that the Defendant did not repair the Hedges at. 
whereby his Cattel foꝛ default of incloſure went cu) of his own Cloſe 
into that Cloſe, and from thence into the Cloſe of one Wilcocks, who 
ſued and tecobered againſt him in Treſpaſs: Wherefoze at. After 
Not guilty pleaded, and Uerdict found fo2 the Plaintiff, It was moved 
in arreſt of Judgment, That this pzeſcription Quod omnes poſſeſſores 
&c. is not good: Foz that may be fo2 yeats, o at will; And none may 
charge foz matter ot pzofit, but be ought to pꝛeſcribe in a Tenant of a 
Freehold, oz in him who bath the Inheritante. vid. t 2 H. 4. 8. preſcr. 26. 
29 E. 3. 32. 27 E. 3. 20. Co. 6. 5g. Co. 4.31. Dy. 71. Ind it was objected 
againſt this by Davenport, That it is hard fo the Plaintiff to know 
the Defendants eſtate ; And it is allowed in the laid Biok of 29 E. 3. 
and in the cok of Entries f. 140. Quod omnes terrarum tenentes uſed 
to intlole, gt. But it was thereto anſwered, That Terrarum tenentes 
implies Fe-fimple ; And this appears, becauſe it is alleaged repa- 
tare debet & ſolet &c. Ind of that gqpinion were Doderidg g Houghton, 
That fo2 this cauſe the Declaration was not god; and allowed of the 
difference betwixt Terr.tenent, & poſſeſſ. and laid, there was an ap- 
parent difference. But Lea held it was good enough, becauſe it was in 
an Action upon the Cale, foꝛ wꝛong done by the poſſeſſo2- Chamberlain 
was abſenr, Ideo adjorn, Mqgg Term. 
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Termino Paſchæ Anno viceſimo primo Jaco 
Regis, in Banco Regis. 


Stare verſus Regem. 
ne Raverſe of an Otte in the Chantery: Cwo ſeveral Jf- 
ſues being taken, the Ven, fac. was, Ad triandum ſepe- 
rales exitus noſtros inter _ junctas. Jt was now 
moved by Str Henry Yelverton, That this Ven, fac, 
2 was ill, betauſe it doth not ſpecifie what are the ſeberal 
Jeues, as it ought, and ſais the courſe : And he :ited, That Paſch, 
20 Jac, in Youngs Cale, foz this cauſe a Ven. fac. was ruled to be mil: 
awarded. Jt was alſo moved, That the Tue bere (ould be amended, 
becaufe in the Traverſe by the party tendzed to the Office it is ſhewn, 
That Philip Stare Gzandfarher to the Plamtiff was ſeiſed in Fir, & 
obiit ſeiſitus de tenement. &c. The Rings Fttozney traverſeth abſque 
hoc quod obiit de tenementis predictis modo & forma predict. &c. The 
Traverſoz ut prius dicit, Quod obiic ſeiſitus. So the omiſſion of the 
weꝛd ſeiſitus is inthe Traverſe to the Ring. But it was conte qed on 
both parts, That the Recozd in the Chancery was (o: CTaherefoze it 
was much doubted whether it might be amended here, wit haut a⸗ 
mending it krit in Chancery. Wherefaze they would abviſe of bath 
points. 


Ridges verſus Milles. 
A Ction fo2 woꝛds; Thou haſt raviſhed ſuch a woman, and I will 
A make thee ſtand in a white ſheer, Henden mobed, That theſe 
woes be not actionable ; Foz, the laſt wozds expound the fozmer. Ec 
adjornatur, 
Gilby verſus Williams, Parſon of Neath and Llannoit in 
Glamorgan- ſhire. 
PRobibition. Foz that the Defendant being Uickr there, where 
were two Churches , fued in the Spiritual Court, ſurmiung 
in his Libel, That whereas fo2 ten years, twenty years, fozty 
years, and ũxty years, he dugbt to ſay Service in the one Church on 
one Sunday, and in the other Church the other Sunday alternis vi- 
cibus ; Jt was agzed, de ſhould ſay Service every Sunday, and have 
41. viz. 40 g. of eacþUtll. to be tarevof the Ynhabitants ; Ind that 
the Plainriff being taxed 4 d. had net patd at. And becauſe be bath 
not alleage a pzefcxtption,ttme whereof gc. a Prohibition was pꝛayed. 
But upon motion, Betauſe it is but a Penſion,and merrly Spiritual, 
and triable there, And it is not neceary ta alleage a Pzeſcription but 
foz ty years; It was well enough, and chalt he intended Time 
whereof, c. unleſs the contrary be ſhewn. And foz that the Suit was 
befoꝛe the Prohibition, and affirmedm the Appeal, aConſultation was 
gꝛanted, without infozcing him to appear 4 plead to the Prohibition. 
Termino 
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Arthur Steer verſus John Scoble and John Pinſent, 
Paſch. 20 Jac, rot. 252, ä 


A&A Ccion upon the Caſe. Whereas John Scoble 23 Jac, haugbt (1) 

n Action ſur Trover againd John Charter in this Court, in 
. 1 the — and one William White — — 

a bim; Ind it pꝛotirded to Judgment, which was 07 

Platntitf, and 3401, Damages; And the. laid John Charter upon 
the ſary Judgment 17 April 17 Jac, acrozding to the cuſtom of rhe 
Court, rendzed himſelf into the Marshals cuſtody, in diſcharge of bis 
Bail, as by the Recozd of 4beRecogniſance appears, whereby the 
ſaid Arthur Steer and William White his Bail were diſcharged of the 
Recogniſance accozding to the cuſtom of rhe ſaid Court. That the 
Defendants premiſſorum non ignari, malicioſe & deceptive intending 
ta charge the Bail wu the: Exetutien ai 140 l. and well knowing 
that the laid Ioha Charter had tendzed himſelf tu the Martial in Exc 
tution indiſcharge of his Bail, and that the Rerogniſance was diſ- 
charged; Mich, 18 Jac, at London, nrured a Capias ad ſatisfaciend. 
againſt the ſaid Arthur Stger and William White upon this Berogni- 
fance to the Sheriff of London, and tobe taken in Erecution by the 


Sheri of London, detained until they paid the 140 l. at. 
Wherefoze t. The s pleaded Not guil Verdun fox 
the Plaintiff, and 140 l. Damages aſſeſſed: Ind 


rds moved ,.-,: 4: a: 
marrefiof Judgment, That this Aion lies nat, becauſe it is the act 3 As . 
of the Court to award this Þzoceſs, But it was adjudged fu the 7 
Plaintif. And alter ward Err being bzought, the Judgment was 


aküürmed. . 
Wheatley verſa Low, 
A Whereas be was obliged to I. S. in 30l. 
fo2 the paiment of 20 l. and the Bond being be deli⸗ 
bered 101, to the Defendant, to the intent de ſhould pay it to I. S. in 
of paiment ſine ulla mora: That in conſideratione inde the De- 
endant aſſumed at. And aſigns koꝛ bzeach, That be had not paid; 
whereupon the other had ſued him foz this Debt at. The Defendant 93:4: 
pleaded Non aſfumpfir, any fox the Plaintiff 2 And it was © 
moved tn arreſt of Judgment, this is not any Conũderation; 
becauſe it ts nat alleaged, That be delivered it unto the Defendant 
upon his requeſt ; And the acceptance of it to deliver unto another ſine 
mota, cannot be any benefit ta the Defendant to charge him with this 
MRaqq 2 pꝛomiſe. 
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(5) 


ſs; (25: 
pot 2: 
aut: (39 : 


aul. Sd 
* 


YT 


pꝛomiſe. Sed non allocatur: Foz, being that he accepted this money 
to deliber, and pꝛomiſed to deliver it, It is a good Conũderat ton to 
charge him. Wherefoze it was adjudged foꝛ the Plaintiff, And Er⸗ 
roꝛ being bzought, and this matter only aſſigned foz Erroz, the Jubg- 


ment was afarmed, 


Emorandum, Quod 29 die Junii apud Greenwich, recepi ex traditi- 
one Jo. Williams Epiſc. Lincoln & Cuſtodis Mag. Sigilli Angliæ 
in præſentia Dom. Regis, Billam ſignatam cum manu Dom. Regis 
eſſendi unum Servientium Domini Regis; & eodem tempore ibidem 
ſuſcepi Ordinem Militarem ex gratia * 
Memorandum, Quod die Iovis tertio die Iulii Anno ſecundo Nes ac, 
& craſtino poſt finem Term. Trinitatis, recepi Breve Dom, Regis ad 
ſucipiendum ſtatutum & gradum Serjeant ad Legem. Quod quidem 
Breve ſequitur in hæc verba-. ** 1 
owe Dei gratia Angliæ, Scotiæ, Franciæ & Hiberniz Rex, Fidei 
Defenſor, &c. Dilecto & fideli noſtro Georgio Ctoke de Initeriori 
Templo London Armigero, Salut em. Quia de adviſamento Concilii 
noſtri ordinavimus vos ad ſtatum & gradum Servientis ad Legem, in 
Quindena S. Michaelis — ſuſcepturum; Vobis mandamus fir- 
miter injungendo quod vos ad ſtatum &-gradpm predict. ad diem illum 
in forma predict. ſuſcipiend. ordinetis & preparetis: Et hoc ſub pœna 
mille librarum nullatenus omittatis. Teſte meipſo apud Weſtmonaſt. 
xxvi. die Junii Anno regni noſtri Angliæ, Franciæ & Hiberniæ viceſimo 
primo, & Scotiæ quinquageſimo ſexto. Per ipſum Regem, &c. 
| i: 5 : Edmonds. 
Slack «verſus Bowſal, Hill. 20 Jac, rot. | | 
A Sſumpſit, Mhereas the Defendant-was indebted unto him in 
51, pro reditu ante tunc debito, That the Defendant aſcumed 
to pap; that 5 l. quandocunque requiſitus; And alleageth in facto, 
Chat after requeſt at ſuch a day, year and plate made, he had not paid, 
at. The Defendant pleaded Payment, and found againd him: And 
it was alleaged in arreſt of Judgment, That the Declaration was 
not geod, becauſe be doth not bew when the Rent was due, noz foz 
what Term, noꝛ upon what Contrac.. vet becauſe the Defendant 
bad taken notice thereof, affirming that he had paid it, and Je 
thereupon, and found againſt him; the Declaration is made gwov* 
But otherwiſe, Doderidge and Houghton held, That it had not bern 
gov. Wherefoze it was adjudged foz the Plaintiff. Note, There 
was not any Exception taken, That the Aſſumpſit is to pay a ſum 
koꝛ Rent; which is areal and ſpecial duty, as rong as upon a Spe- 
ctalty 2 And in luch caſe this Action lies not, without ſome other ſpe- 
tial cauſe of pzomiſe. But nothing was ſpoken thereto, 


Honycomb verſus Swete, Parſon of Barrant in-Cornwal, 


A Prohibition was gzanted upon this ſurmiſe ; That one Bond 
Leſſe foz years of ſuch Lands, agzed with the Parſon, That 


he thould retain the Land frix from the payment of Tythes, in conf 
| deratton 
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deration ot 10 8. per ann, and of ten Loads of CC; And alleagetb, 

That be always paid the ſaid 10 g. and ten Loads of Mod, and the 

other had accepted it, And that he alũgned this Leaſe to the Plaintict 

in the Prohibition. It was nom moved, That this Surmile, being 

parcel of the Agzirment , and foe Rentarrear dilchargs during the 

Parſons liſe, couldnot be good: Uherefoze it was pzayed, Chat Gree 
a Conſultation 'Hould be gzanted. But the Court held, That the a 1737.55 
Sarmiſe is gtod; being by way of Reteiner; And that the Aſignie 4994 95" 
may take advantage theredt, although it were by Parole. Wherefoze 

directed him ta appear, and the other to declare ; And that then 

the Dekendant ould plead to the Idue, oz Demur, as he would. 


Leonard Ford verſus the King, 


Supplicavit 1Mued out of the Chancery, directed to the Sheriff (7 ) 
and Juſtices of Peace of the County of Hartford, to binde the 
ſaid Ford and two others to their Good-behaviour; And the Sheriff 
returned, That the two others non fuerunt inventi ; And the Sheriff 
quoad Leonard returned ut ſequitur : Memorandum, That ſuch a day 
and year, coram nobis A. B. ED. & E. F. Cuſtod, Pacis Comitatus 
predict. the ſaid Leonard gr. venerunt & recognoverunt, reciting 
the Recogniſance verbatim, which was under the hands and ſeals 
of the ſaid Juſtices of Peace , Conditioned foz the kirping of the 
Geod-behaviour , at. And that he had bzoken the God behaviour, 
entring with fozce into ſuch Land. And bereupon the ſaid Leonard 
in Chancery pleaded to Jdue: The Recozd being- ſent into the 
Rings Bench by the hands of the Lozd Chancelloz z whereupon a 
Wait of Niſi prius iſtued, and the Idue was tryed and found again 
the Defendant. And now mobed in arreſt of Judgment, Thot this 
Kecogniſance was not well certified into Chancery, and the p20- 
ciedings thereupon erroneous: Foz, being returned by the Sheriff, 
That ſuch a Recogniſance was taken befoze the Juſtices of Peace, 
It is an idle and vain Return; Foz they who take the Recognt- 
Cance , ought to have certified it, as 21 H. 7. 20, & 21, is, And 
of that opinion was the whole Court, beüdes Lea Chief Juſtice, 
who held, That fozaſmuch as the Recogniſance is returned into 
Chantery under the hands and ſeals of thoſe who took it, and Pꝛotels 
is made thereupon, and the Defendant bath anſweredthereto, and 
Idue is joyned upon it, which is ſent bither to be tryed, It is not 
material. But all the other Juſtices denied it; in regard the Nit 
of Scire facias reciting all this matter, the Court here thall adjudge 
upon it atcoꝛding to the matters apparent unto them. Wherefoze 
rule was given, That Judgment ſhould be entred foz the Defendant, 


Young verſus Englefield. 


12 de clauſo fracto in parochia de Pancras, abutting upon (8) 
Grays-Inn-lane, The Defendant pleaded Not guilty; and the <. Rod : 224: 
Recozd of the Niſi prius was Graves-Inn-lane, Wherefoze by _ 


— . 


— — 


— 


Termiuo Frinitatis Anno vicctimo primo, &c. 


of this miſpz16on, becauſe there was no ſuch place, the Plaintiff 
was Nenſuited. But now, in regard the Papcr-book and the Noll 
were god, viz. Grays Inn · lane, which was the true plate; And it was 
but a miſpꝛiũion in the Recozdof Niſi prius, which was void, being 
variant from tbe Recozd here; A Venire fac. was pꝛayed de novo ti 
try this Jdue: And pꝛeũdents were ſhewn Trin. ꝙ ſac. rot. 430. betwixt 
Farthing and Dapper, where in an Anion upon the Caſe upon a p2o- 
miſe, in conũderation that he pzomiſeb to pap 10 l. within üx werks. 
the Defendant aſſumed to do luch a thing and foꝛ Non · performance 
bꝛought the Action; And upon Non aſſumpſit pleaded, the parties 
being at JCue, the Recozd of Niſi prius wag, Jn confideration that he 
pꝛomiſed to pay rol. within ix moneths: And fo2 this variante being 
againſt the truth, and the fozmer Recozd, the Plaintiff was Nor- 
ſuited, anu upon adviſement of two pꝛeũdents a Ven. fac. de novo 
was awarded; and the IAdue being tryed foz the Plaintiff, Judgment 
_=_ given fc the Plaintiff, And this pzebdent being ſhewn in Court, 

the Roll thereof well weighed, the Court now held, That it was 
a god pzefident,. and ſicod upon geod reaſon; Foz the Recozd of Niſi 
prius ougbt to be warranted by the Roll, and varying from it, is void, 
and the Nonſuit upon it is not material. Uherefoze they awarded 
here a Venire facias de novo. 7 | 


Jermyn's Caſe, 


Ermyn, Rectoz of the Pariſh of St. Katherines in Colemanſtreer, 

and Hammond, as Cle there, ſued in the Spiritual Court to habe 

the ſaid Clerk ellabliched there. being placed there by rhe Parſon ac- 

cozding to the late Cann, That the Parſon of the Church ſhould 

have the placing of the Clerk ; where the Parithioners diſturbed him 

upon peetence of a Cuſtom to place a Clerk there by the Eleuion of 

their Uefiry. And upon this ſurouſe of a Cuſtom, the Cburchwardens 
1 | andPariſhtoners pzaped a Probibſrion z andafter divers motions, a 
2 KT: 227: Pyohibirion was gzanted: Fox they held,That it was a geod Cuſtum, 
aus S2 andrhat the Canon egnnot take it away. 


% 
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vir. G o. Crołe, Rice Gwyn, Fohn Bridg man, and Sir Hennage Finch 

of the Inner- Temple; Richard Amhburſt, Tho. Crew, Humphrey 
Damport, Fo. B idgman, Tho. Hedley, and Francis Crawley of Grays-Inn; 
E. Diggs, and Jo. Darc of Lincolns- Inn; Fohn Hoſkins, Egrimond Tiyn, 
and Tohn Brampſton of the Midale- Temple. And although Tho, Headley 
was Antient to divers of them, yet becauſe he never had been a Reader, 
but refuſed to read, He was Puiſn to them all beſides Francis Crawley 
who read in Grays-Inn, after they both had received their Writs to be 
Serjeants : which was done by the advice of the Lord Chancellor and 
of the Juſtices, And Anthony Heronden of Lincolns-Inn had alſo a 
Writ to be a Serjeant z but a Writ of Superſedeas was delivered 
him the ſame day he received the firſt Writ, and made returnable in 
Chancery: And when all the others appeared in Chancery and took 
their Oaths of being Serjeants, he was denied to joyn with them, 


VN Em randum, This Term were made Fifteen new Serjeants, (t) 


Page verſus —— 
Ne* upon Evidence to a Jury, foz the Cuſtom of the Manoꝛ of (2) 
Turloæ in the County ot Bedford, in rhe Common Benth. The 
Cuſtom upon Evidence in an Ejectione Firmæ was found ts be, That 
the Land was demileable foz 21 pears, paying the treble value of the 
Rent: And if he died within the term, That the term ſhould be ta his 
heir paying a Fine tertain ot᷑ one pears Rent; And if he alligned the 
term, the Agignie ſhould hade it paying foz a Fine one years balue of 
the Rent; And he who had it, might by the Cuſtom renew it foz 
21 years, paying thzte years value. And this was admitted to be a 
geo? Cuſtom by the Court. - 


Bridgman verſas Lightfoor, 


FE Rror of a Judgment in the Common Bench: Foz that Elizabeth (3) 
I Bridgman was ſuedas Exetutrix toberbuſband, foz bzeach of a Fw; g3f'2, 
Cobenant made by the Teffatozz But the bzeach was by the Exe⸗ 
tutrix in aſſigning over a Leaſe, without giving notice thereof to the | 
Leſvz. The Judgment being fo2 the Plauntiff, was de bonis Teſta- 
toris ſi &c. Et ſi non &c, de propriis bonis. And foz this cauſe the 
Erro2 was aligned: Foz that it ought to habe bien de bonis Teſt3- 
roris foꝛ the Damages ; But foz the Lofts, it augbt to habe bern de 
bonis propriis. But it was urged, That in regard this was a bzeach 
by the Executrix in her time, and a w:Iful(and not a negligent)bꝛeach, 
therefaoze the Judgment chauld be de bonis propriis, And of that opi- 
nion was Lea Chief Juſtice at the firſl: But Chamberlain, Daderidg, 
any 
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and Houghton the contrary, Becaule it is a Charge only by the Act 
and Covenant of the Teſfatoz : And although che herſelf bzake it, yet 
ſe is not chargeable but in regard ok the Deed of the Teftatoz; where- 
foze the ſhall not be charged bur de bonis Teſtatoris. And that in no 
caſe an Erecution ſhall be chargeable de bonis propriis, but where he 
pleads Ne unque Execut. and found againſt him; Foz he thereby 
eſtrangeth himſelf from the Tellatoꝛ, and by bis own falũty and folly 
bath made his own gods chargeable, ſi non fic de bonis Teſtatoris. 


Allo where he pleads a Falſe releaſe made untohimſelf; becauſe it 


is afalſity in his own knowledge, and ought to pay a Fine unto the 
King: Therefoze be (hall anſwer de bonis propriis, fi non &c. And 
in maintenance of this point, they relied upon 15 Eliz, Dy.324. and 
on a Caſe adjudged 20 Jac, betwixt Winterbourn and Bull, foz nat re- 
vairing of an houſe in Canterbury in the Exetutoꝛs time, at. And 
Lea Chief Juſtice changed his opinion and agzed with them. There: 
foze the Judgment was reverſed. And the Lozd Hobart, Juſtice Jones 
and Baron Denham being infozmed thereof, agzied with them in opi⸗ 
nion, That the Judgment ought to be de bonis Teſtatoris; And that 
the Judgment in the Common Bench paſſed ſub ſilentio, without 
any motion of that point unto them. 


Philpot verſus Feeler, 


A Ction upon the Caſe foꝛ wozds, bzought in the Chancery by the 
Plaintiff being a Clerk there. Upon Not guilty pleaded, a Ven, 
fac, was awarded, returnable in the Rings Bench. The Wait was, 
Venire facias 12, quorum quilibet habeat 4l. terr. ad minus, &c. After 
Uer dic foꝛ the Plaintiff, it was moved in arreſt of Judgment, That 
this Venire fac. was ill: Foz the Statute 27 Eliz. cap.6, which ape 
points how Jurozs ſhall be returned, where this clauſe(Quod quilibet 
eorum habeat 41, terr, &c. is compaiſed) extends only to Waits of 
Ven, fac. in the Rings-Bench, Common Bench, Exchequer and Ju- 
ſtices of Adliſe, and to no other Courts; and the Chancery is omitted: 
And therekoꝛe the Ven. fac. is not warranted by the Statute, But it 
was thereto anſwered, That this clauſe inſerted in the zit, al- 
though it be not warranted by the Statute (as it was agzed by all 
the Juſtices upon peruſal of the Statute ) yet it is not pꝛejuditial to 
any, but makes the better Trials. And by the Common Law, Judges 
map direct a Ven facias tales quorum quilibet habeat tantum de terris, 
in caſes where the matter is of great conſequence; But they may not 
appoint of leũer value then the Statute limits. And divers pꝛeüdents 
were ſhewn eut of Chancery, where always the Ven. fac. is, Quod 
quilibet eorum habeat 4 l. terr. &c, And the Certificate of the Clerk 
of the Pety- Bag, That all their pzeGdents are ſo ſince 27 Eliz, And 
Chamberlain Juſttce ſaid, That ſo are the pꝛeũdents tn Cheſter and 
Wales, when he was Juſtice there. And if it had bn a queſtion, 
whether it were good at the Common Law; pet it is clixrly now 
made got, by the Stat. 32 H. S. o Jeofails Wherefore it was adjudged 
foꝛ the Plaintiff. v. Hill. 33 Eliz. rot. 92. betwixt Morrice and Thomas, 
the lie Judgment. 


Slack man 
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Slackman verſas Welt, 


A upon the Caſe: Snppling , That the Sobernoꝛ and the 
Peoz of the Þoſpital of the Holy Trinity in Greenwich of the 
foundation of Henry Earl of Northumberland, was ſeiſed in Fee of 
an Þouſe in the Pariſh of S. Martins in the Field; And that he and all 
thole whole efate in the laid Þoule oc. habe had a Fot · way from the 
ſaid IÞouſe unto tbe Riverof Thames in the ſame Pariſh, and let the 
ſaid Þouſe to the Plaintiff foz years; That the Defendant ereged a 
Gate croſs the ſaid May in the ſaid Pariſh, at.. Upon Not guiley 
pleaded, and found foz the Plaintiff, it was moved in arreſt of Judg⸗ 
ment, That this Declaration was not god ; becauſe it is ſhewn, 
That the Cozporation and all thoſe whoſe effate at. habe bad qc. 
Whereas a Lo2pozation cannot pꝛeſtribe but in him and bis pꝛede⸗ 
ceſo2zs: Allo one cannot ſhew a Que eſtate, without ſhewing bow by 
Did; foz they cannot habe it without Died, And ot that opinion 
was Doderidge Juſtice : But all the other thzie Juſtices againũ him; 
Betauſe the Action is bzought by the Lecce foz years, who hath not 


the Died; and it is but a Lonbeyance to the Action, which is gzounded o | 
upon the diſturbante done unto him in poeion: Butif he had claimed {to-6: 210 
Renta Common in gzoſs, which cannot paſs without Died, it had 4. 272. 


been otherweſe; Foz there he tould not ſhew Que eſtate, without he wing 
4 — came by the eſtate, Whercfoze it was adjudged foz 
e Plaintiff, 


Dalton verſus Epiſcopum Elienſ. 


(5) 


auls: 96: 123: 
327: 3240: 


Where a Biſhop ſuffers an Uſurpation of a (6) 


Uare Impedit. 
Qgturch l. right of bis Biſbopzick, That it fþall not bind his 
SucceCoz, but bimlelf only during bis time: And if a Biſhop be 
Purchaſer of an Adbotyſon in right of bis Biſhopꝛick, and ſuffers an 
Uſurpation, yet that ſhall not bind his Succeſoz, as Hobart held, 
But as to the pꝛintipal point be ſaid, They were all reſolved, That 


Uſurpattons ſhall bind the Biſhops who ſuffer them, but wall not binn f 
3 (and lo of Deſcents) Fozit is withinthe Statute ( Sr A1: 


of 1 Eliz. which reſtrains Alienations and Gzants-by Biſhops, at. 
Wherefoze it was adjudged foz the Defendant, 


Smith verſus Ward, in Com, Banco, 


Ction upon the Caſe : Foz the Defendant ſaid of the Plaintiff, 
He(innuendo the Plaintiff)is a Thief; for he hath ſtoln Corn from 


A 


Mr. Key, quendam Richardum Key innuendo, The Defendant ſaith, 
That he \pake other wozds of the Plaintiff, and traverſeth that he 
ſpake thoſe woꝛde; and found againſt him, and Damages 61, And it 
was now moved in arreſt of Judgment, That this Action lies not: 
Foz he doth not ſhew, That there was any pꝛetedent communication 
of the Plaintif; And the woꝛd He, without chewing ſome — 

| dilcourle 


Arrr 


(7) 


aud 40: 

Je: $53; 
te: 4: 19 6- 
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Aultourſe centerning the Plaintiff, cannot be applied unto him moze 


then to any other; Aud to that purpoſe, Co.. f. 19. Bretridges caſe 
was cited, Secondly it was objected, That the wozds, He is a Thief, 
tor he hath ſtoln Corn &c. be not actionable ; Foz it may be ſlanding 
Cozn: As to ſap, He is a Thief, for he hath ſtoln my Trees, or my 
Evidence, or my Lead off my houſe, no Action lies; ( which laſt Caſes 
the Court agzeed to be god Law) Foz in thoſe Laſes it is not hewn 
that any Felony was committed,and the woꝛds do not impoꝛt any Fe- 
{ony. But here, ſtealing Corn is intended Coꝛn reaped: And foꝛ that 
purpoſe a pꝛeubent was tited Trin. 4 Jac. rot. 354. Child v. Sanders, 
foz laying, Thou haſt ſtoln my Wood, Aion lies. Uherefoze foz this 
point they a:l helo tbat the Action was maintainable. But becauſe 
be doth not hew that there was any communication of the Plaintiff, 
they doubted: But afrerwards upon view of pzeſidents, and bei 
infoꝛmed that it was a common courſe ſo to declare, when it is al 
leaged , That be laid de præfato Querente hæc verba, Jt is neteſ- 
ſarily to be intended of the ſaid Plaintifk: And when the Jury bath 
found.That be ſpake thoſc woꝛds of the Plaintiff, that belps the caſe; 
Fo2 otherwiſe they would not habe found again the Defendant, 
caberefoze it was adjudged fo? the Platntiff, And a pꝛeũdent ſhewn 
Hill. 18 Jac, rot. 1237. in the Ring&-Bench, Sanders verſus Woolrich, 
Action f62 that he laid rheſe woꝛds of the Plaintiff, He (innuendo the 
Plaintiff) is a Traitor : The Defendant pleaded Not guilty, and 
found fo2 the Plaintift; And although no communication was al- 
leaged to have bern befoze of the Plaintiff, yet the Plaintiff hab Judg- 
ment, and that Judgment affirmedina Wait of Erroz, 


Reynel verſus Kelſey, in the Common-Bench, 


D Ebt fo2 941. by Richard Reynel,as Executoz of Sir Tho. Reynel; 
Fo that the Teſtatoz and Ockendant accompted together.and the 
ZDefendant was found 94. in arrearages, which be had not paid. The 
Wlzit was recited in the Detlaration; And the Count ſuppoſeth the 
Accompt to be apud Exon, And the Uerdic upon Non debet found foz 
the Plaintiff. And it was now moved in arreſt of Judgment, That 
the Oꝛiginal zit was in the County of Devon, ſuppoſing the fAc- 
compt to be there, and all the matter there; So the Wt lies not 
upan this Declaration. And ſhewed a copy oof that cdꝛit in the County 
of Devon; Und upon examination it appeared, that there was not any 
in Exon, And it was therekoꝛe moved, That Judgmentmight be 
ſtayed: Foz although the Statute of 18 Eliz. helps after Uerdin, 
whenthere is no Oꝛiginal; yet when there is an Dxtginal which ba- 
ries from the Declaration, and doth not warrant it, it is not aided by 
the Statute. But all the Court held after ſeveral motions, That the 
Plaintiff ould have Judgment: Foz this is not any Oꝛiginal fo? 
this Action in the Countyof Exon; And ſo it ſhall be taken, as if there 
had not bien any Dziginal, and to be within the purview of the Star. 
Anda pꝛeũdent was cited in the Kings-Bench, where in Treſpaſs of 
Battery, the Bill upon the File was in London, and ſuppoſed _ 

act 


— — 


— 


Cierdig upon this Declaration, it was moved in ffay of Jubgment, 
becauſe the Bill which is in nature of an Oꝛiginal. varies from the 
Declaration, and doth not warrant it: But becauſe it is as no Bill 
fo2 this Declaration, and within the Equity of the Statute, it was 
ad udged fox the Plaintiff, So here. And although a pꝛeũdent was 
cited and che wn to be in the Rings Bench betwirt Pollard and Blight, 
Paſc. 16 Jac, quod vid. ante fol. Ay where a Ait of Erro2 was bzought 
upon a Judgment in the Common Bench, and the Erroz aſtgned 
after Uerdic and Judgment foz the Plaintift, betauſe the zit varies 
from the Declaration; Ind upon Diminution all eaged, the Wait cer- 
tihed that it was betwirt the ſame parties in Middleſex: And foz 
this cauſe the Erroꝛ was aligned; Foz that the Wnt is recited in 
the Count, and the Declaration is ofa Battery in London, and the 
Vit certified upon that Recozd, and that the Wait betwirt the ſa;ne 
parties was in Middleſex, and foz this cauſe reverſed: The Court 


ſaid, The reaſon there was, becauſe it is there certifiedto be the U2it 


whereupon the pꝛocirdings were, and that there was not any other 
Wit; But that ſhall not be intended in this Cale, but the contrary. 
TWherefoze it was adjudged foz the Plaintiff. 


Foſter verſus Inhabitant. Hundredor, d - _ Iſleworth, 
Paſch, 21, Jac, rot,488. 


A Ction upon the Statute of Hue and Cry; ſuppoſing, That be 
was robbedin ſuch an High way in Diviſis Hundredorum; And 
that be gave notice.thereof to the Inhabitants of the Þundzed, ner to 
the place where be was robbed. Aſter UerVic fo2 the Plaintif, it 
was moved in arreſt of Judgment, That this Declaration is not god, 
becauſe he doth not (ew, Chat tbe high way is within any Þundzed ; 
And in trutb, it ought to be given to the Inhabitants of both Þun- 
bzeds 3 And lo be divers pꝛeũdents, That notice was given in ſuch a 
place within the one IÞundzed to the Jnhabitants of the ſaid Þundzed, 
and inſuch a plate in the other Þundzed to the Inbabitants of that 
Þundzed, Sed non allocatur : Foz, if notice be given tothe Inhabi⸗ 
tants of either of them, it ſuffieth. Mhereloze it was adjudged fo; 
the Plaintiff. 


Sir William Tharold verſus Spight, in the Com, Bench, 


R Eplevin of the taking of his Cattel in quodam loco vocat. 

in S. in parochia de C. The Defendant juſtiſies; Foz that the 
plate where, is 100 Acres of Paſture in C. which is the Frirhold of 
Sir Francis Popham to whom be was Bailif, and that they were 
there Damage-feſant, The Plaintiff in bar to this Avowzy ſaith, 
That be was ſeiſed in Fee of a and 100 Acres in C. afoze- 
ſaid; And that he, and all rhoſe whole eſlate he bath in the ſaid Mel⸗ 
ſuage and 100 Ares of Land, habe had time whereof #c. Common of 


' paſture foz all their beaſts le bant and couchant upon the ſaid Meduage 
and 100 Acres of Land in the place where qt. at all times of the year, 
as belonging totbe ſaid W The Defendant traverleth this 
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pzeſcription; And Iſcue joyned upon the pꝛelcription, and a Trial 
at the Bar fo2 the Plaintiff. And it was now moved in arreſt of 
Judgment, That it is a Miſtrial, becauſe it was tryed by a Ven, fac, 
from C. only, and not from S. where the place of the taking is as well 
as from C. where the Land lies, whereto the Common is claimed. 
And although it were alleaged, That the place where, is within the 
Parich of C. ſo the Venire being ok C. only, is god endugb; Foz it 
tall be intended, That C. the Parifh, and C. the Village be both one: 
But it was laid, That if the Ven. fac. had bien of the Pariſh of C. oꝛ it 
had been alleaged in the Bar. Chat the Land was in C. predicta; then 
C. the Uillage, and C. the Parich had been intended to be both one; 
But not being lo alleaged it may well be intended that they be ſeve⸗ 
ral. TWherefoze the Court held it to be a Miſtrial, and a Venire fac. 
de novo was awarded. a 


Sir Robert Philips verſus Slade in the Com. Bench. 


122 upon the Statute 2 E. 6. foz net ſetting fozth of Tythes of 
Lozn. The Plaintiff che ws, That he is ſeiſed in Fee of the Re- 
Moy of Yewel; And the Defendant was occupier of certain Land in 
Preſton within the [aid pariſh, whereof the Tythes were due unto 
him; And that he tut down a carried away the Cozn, without ſetting 
out the Tythes, to the value of 13 I. 68. 8 d. Mherekoꝛe he demands 
the treble value. The Dekendant pleads, That Sir John White 
was leiled in Fee of the Hanoꝛ of Preſton; within which Banoz is 
a Cuſtom, That he and all thaſe whole eſlate at. habe uſed to pay 35 e, 
to the Owner of the Recozy of the Pariſh Church ol Vewel, in lieu of 
all Tythes gzowing within the Manaz; And that the ſaid Sir John 
White let unto him the laid Lands at. And Idue was upon this pꝛe⸗ 
ſcription, and found foꝛ the Plaintiff, And it was moved in arreſt of 
Judgment, That this Trial was ill; Becauſe the Venire ought to 
have been as well from Yewel as from Preſton, And of that opinion 
was the whole Court, after ſeveral motions: Foz that the Cuſtom 18 
to pay tothe Church of Yewel; So the Venire ought to habe been as 
well from the place of payment who pꝛoperly have notice rhereof, as 
from the plate out of which the payment ought to have been, Uhere- 
upon a Ven, fac, de novo was awarded. 


Hilſden verſus Mercer, 


Crion foz wozds. Whereas the Defendant having communi- 

cation with one Chapman of rhe Plaintiff, ſpake thefe wozds : 
She (innuendo the Plaintiff) is a Thief to you and to me, and hath 
ftoln 20 l. from me, and 40 l. from you, The Defendant ſaith, That 
the Plaintiff was a Thief, and ſtole two ens from ber ſuch a day 
and year felonioufly ; and thereupon the ſpake the woꝛds in the Decla- 
ration. Whereupon the Plarntif demurred; — it is not any 
cauſe of Juſtification of all the wozds,no of any part dt the laſt woꝛde. 
But it was ſaid, That in as much as it is a Juſtification, in that ſhe 
was a Thief, which are the pzincipal woꝛds, the other woꝛds are not 
material to be anſwered unto. Sed non allocatur: Foz the laſt woꝛds 
are 


Jacos i Regis. 55 = 


are as gariderous as the fozmer ; And there was not any Julliatation 
of them, noꝛ Inſwer unto tbem. Therefoze the plea is vitious; and 
Judgment was given fo2 the Plaintiff. 


4 Harvey verſi6 Hundred de Chelmsford; 


FE Rror of a Judgment in the Cammon Bench upon tbe Statute of (13) 
Hue and Cry. The Erroꝛ aſogned and inũſted upon was, That 
at the Niſi prius, Tales de circumſtantibus was awarded, arid two te- 
turned and lwoꝛn; and afterwards by tonſent, one of the Jurozs was 
wirbdꝛawn, and the Jury dilcharged: And alter ward s in Banco, 
Habeas corpora was awarded againſt the firſt Jurozs, and the Jurozs 
returned upon the Tales; Et quod appon. decem tales. Thich Henden 
Serjeant aſſigned faꝛ Erroꝛ; becauſe there oughr not to habe ben any 
mention made of the Tales at the Alſzes; Foz what was done there, 
is as Null here, when new p2ociedings at. Foz that is only by the 
autboꝛity given to the Jullices of Niſi pris, but not to be regulated 
in Banco. Sed non allocatur: Foz, it being gꝛanted, and the Yurszs 
ſmoꝛn, it is as parcel of the Retoꝛd, whereof the Court ought to tabe 
tonulante. Ulherefoze the Judgment was affirmed; 
Buckley verſ# Guilbank in B. R. Trin. 20 Jac, rot;32; 
FE Jectione firm# ofa Meluage in London. Upon Not guilty, plead- (14) 
Lied and iũue thereupon, a Spetial verdict was found, That Robert Kal 
Guilbank was poſfeſted of a Leaſe foz years of the ſaid MeCuage:; ** | 
And upon 23 Maii 1617: it was agꝛid betwirt him and John Smith 
Lefſo2 tothe Plaintiff, Chat he ſhould lend to the faid R. Guilb. 1201. 
foꝛ a year then next following, upon Security foꝛ the repayment of the 
laid 120l. and of 121. foz the intereſt thereof,upon May24.1618, And 
that he lent the ſaid 1201, attoꝛdingly. And the ſaid R. G. the laid 23 
Maii 1617. was obliged with him in a Bond of 2601. with a Convition 
foz the payment of the ſaid 12 21. upon the 24 day of May next enſuing. 
And fo2 the better adurante of the payment of the ſaid 132 l. he 
then made this Leaſe by Jndenture to the laid John Smith, with a 
Condition, Thar if be paid the ſaid 1321. at the day a place mentioned 
in the Condition of the Obligation. that then the Alignment ſhould be 
void. And they bind, That the Scrivener who dzew this Obligation 
and Alignment, by miſtaking the ſaid Agꝛerment betwirt them, dꝛew 
it in this manner; And that the ſaid ].S.ſealed the Counter part of the 
ſaid Indentare of Alagnment. They find the Stat. 37 H. 8. & 13. Eliz. 
of Uſury; Ind that the ſaid 132 l. was not yet paid; whereupon John 
Smith 19 Jac, entred and mabe the Leaſe to the Plaintiff, who centred, 
and the Defendant ouſted him: Et fi ſuper totam materiam, &c; And 
here, upon argument twoqueſtions were moved. Firf;7ZUAhether theſe 
wozds, The 24. of May next enſuing, ſhall be intended May the twelbe⸗ 
moneth after ? Foz then tbere'cannot be any queſtion of the Uſury: 
Oz ſhall be intended the ſame moneth of May; which was the next dap 
following ? And then the queſfton was, Tf Uſuzious, oz no? And — 
thereupon Doderidge and Houghton held, That [Next enſuing} * N 
thall be intended of the fame moneth of May, which was the next 4 2 
ay 


* 
— — 
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day after ; unleſs rhe circumſtances of their agziement bad bern found, 
That the agꝛæment was to lend it foz a year, and to make paiment 
thereof at the years end; Thentheſe wozbs doubtful to which they 
ould be referred, may be intended and extended ts be to May twelbe- 
moneth following and the doubts of the Uſury taken away, as 23 Dy. 
376. But generally,24 Maii next following, ſhall be intended to be the 
24 May of the ſame moneth. But Lea Chief Juſttce held, That Next 
following ſhall not be referred to May next following , unleſs ſome 
matter in the lame Died might be hewn, and not a collateral agzee» 
ment found by the Jury, noꝛ any tollateral Deed, But they all held, 
Although it ould be expounced to refar to May 24. the ſame moneth 
@ year, which is the next day, (as it was in Preſcot's Caſe (quod vide 
ante f. 646) Het fozaſmuch as the agzeement is found to be to make the 
Loan foz a year, and that the Adurantes were foz the payment at the 
end of the year, and by the Stribeners miſtake it is made payable the 
next day, it is not Uſury within the Statute ; Foz there was not anp 


- corrupt agzeement betwixt them, but a true anban abſolute agzee- 


ment; And the act of a ſiranger ſþall not hing bim within the danger 
of the Statute, eſpectally it being found that he did not require his 
payment until after the year. But Lea Chief Juſtice ſaid, It he had 
ſought by realen of this miſpzifion to habe taken advantage of the 
Foxfelture foz non-payment upon the next day, peradbenture it would 
habe diſcovered a corrupt intention in him, and that he knew of that 
miſpꝛiuon at the beginning, and would take advantage thereof , And 
this thou'd bꝛing bim within tbe Statutes of Uſury: But as it is 
found, it is cleer, it is not any Uſury, noz the Aurance tobe avoided 
by the Statute, Wherefoze it was adjudged foz rhe Plaintiff. 


Johns verſus Ridler, | 


E J<&tone Firm of a Deuage and Lands in L. in the County of 
Monmouth, of William ap Williams, The Defendant pleaded, 
That long time befoze the ſaid Leaſe and Ejectment, one Will Ridler 
was ſeiſed in Fee, and let that Land to the Defendant foz five years, 
and tbat be was poCeged until the Lefſoz of the Plaintiff entred upon 
the Defendant, & ipſum diſſeiſivit; And ſo ſeiſed by Digeian, made 
the Leaſe to the Plaintiff whereby be was pefſeſted, and the Defend 
ant reer tred and ejected him, as it lawful was fo2 him to do. The 
Plaintiff replies, That the ſaid W. ap Williams the Leda was ſetſed 
in Fee, and let to the Plaintiff, and che Defendant oudedbim; And 
traverſerh, That be did net digeife the Defendant ; Ind Jecue joyned 
thereupon and found fo? tbe Plaintiff,That be did not dideiſe gt. And 
it was moved by Tailor in arreſt of Judgment, That this is a vain 
and idle Jaue : Foz when the Defendant hews.That be is but Legee 
foz years.and was poſſeſſed as Ledee,he cannot then be dideiſed; And 
the allegation of the Diſſeiſm ts vain and impoſible, and tbe Jſue 
being taken upon it is bain and idle: TWhberefoze it is a mil trial, and 
no Judgment can be thereupon, But all the Court held, J'rbough this 
plea of the Defendant be vitious, and the Þlaintff might well have 
vemurred thereunto, yet he himſelf chall not take advantage _ ; 
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And baving confened that che P'aintiff bath a geod Leaſe, and that be 


ejected him, Judgment map be given againſt him upon bis Plea; an bD: 36: 


But there being here an Idue joined upon this falſe Allegation, any 
being found by the Jury, that the Lefoz of the Plaintif had not dei 
ſedbim (which well dands with the Law) the Judgment wall be well 
given upon this Uerdict againſt him: But if it had bern found foꝛ the 
Pla ntiff,that the Leo2 of the Plainrif bidciſcdbim(whichis again 

aw that be (ould be diſſeiſed, being but a Termoz) peradventure be 
ould not have had Judgment. But as it is found, the Uerdic well 
ſtands with the Law, Chat the K eſtoꝛ did not diſſe ſe him, and he ſhall 
not take any advantage of his own vitious plea. Wherefoze it was 
adjudged foz the Plaintiff, ; 


Sir Nicholas Sanderſon verſus Hariſon. 


Der fo 67 l. Rent, upon 4 Leaſe fo years of Land in D. Ind foꝛ 
Rent arrear fo2 a year and a halt at the Anuunciation 19 Jac, he 
bꝛought the Action, The Defendant pleads, and tonfederh the 7 
andReſervation: But further pleads, That the Ledoz and all thoſe 
whole eſtate at. habe had Common in ten Acres in Eaſtfield always 
koꝛ their beaſts levant and couchant upon the ſaid Tenements; every 
year after the Cozn ſown, from Auguſt 7; until the Coznreapedand 
carried away; And that befoze any Rent was due, Sir N.S ſon 
the Ledo2 incloſedhe ſaid ten Acres wherern he ought to babe had his 
Common, with hedges and ditches, and ejectedhim; lo as he migbt 
not uſe his Common; and thereby his Rent was extint. Where- 
upon it was demurred. Firff, becauſe this Land intloſed is not al- 
leaged tobe ſown with Coꝛn; otherwiſe bp his pzeſcription he is not 
to habe Common. Setondlp, becauſe he didnot ſhe w, that he kept it 
incloſed with fozce ; otherwiſe he may well bzeak the hedges and take 
his Common. Thirdly, it was moved, That the allegation wherein 
it is exp2eſſed, Chat he intloled the Common, whereby the Rent is 
extina, is a bainallegation ; Foz the Rent is not iNuing out of the 
Common, and ſo there cannot be a ſuſpenſion by intloung the land, at. 
And of that opinion was all the Court.and that the Plea was ill upon 
the firſt Exteption; Ind therefoze adjudged it foz the Plarntif#, 


William Stonehouſe verſus Sir Thomas Read and others; 
Trin. 7 Jac. rot. 43. 


De upon the Statute 2 E. 6. foz nat ſetting foꝛth of Cytbes: 
And che ws, That the Defendants in the year 1607, and 1608, 
were Occupiers of 128 Acres of Meadow in Radley ard Thorp, 
And that Robert Abbot of Abingdon was ſeiſed in fie de Decimis 
predictis creſcent, upon the ſaid Lands; And in an. 3 1 H.8, ſurrenvzey 
them to K. H. 8. which deſcended unto R. E. 6. and from him to Mun 
Mary, and ſo unto Q. Eliz. who in an. 36. reg. ſui by her Letters · patents 
ere ſhewn) demiſed Decimas predict. to the Plaintiff fo lite: And 


that the Defc::dant, 1607. cut down the ay gzowing thereupon, — 
f the 
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the value ol Twenty marks, and carried it away without paying the 
Tythes; And lo in the year 1607, Wherefoze be demands the treble 
value, being 40 l. The Defendant demands Oyer of the Letters- 
patents, which wos entred in hæc verba: That the Muten demiſed 
unto him Omnes illas Decimas ſuas ſuper quand. parcellam terræ vocat. 
Bremere in parochia de Radley, nuper in tenura Tho. Hariſon; Ac 

omnes illas Decimas creſcent, ſuper quand, parcel. terrz vocat, Barton- 
Bremere, nuper in tenura A. Read in parochia de Radley predict. Et fic 
de 13 ſeveral parcels, Quæ nuper fuerunt parcellæ poſſeſſionis Mona- 
ſterii de Abingdon : Exceptis omnibus illis Decimis in Radley in tenura 
Johannis Tyndal, ver. redditus 67 l. And upon this Detlaration the 
Defendant demurred in Law; Becauſe the Plaintiff in his Decla- 
ration bath not ſufficiently entitled himlelf to the Tythes of the 128 
Acres of the medow in the Declaration mentidned. Foꝛ by the Patent 
ſhe wn (which is as now part of the Declaration) it is notexpeſſed, 
that the Quten gꝛanted thoſe Tythes by any the names in the Letters · 
patents; Moꝛ is it averred, that thoſe Lands were any of the Lands 
nMtioned in the Letters patents, no2 that thoſe Lands were in the 
tenure of any of the perſons mentioned therein: Foꝛ, it is not a general 
Gꝛant of all the Tythes in Radley, but of the Cythes of ſuch Lands 
in the tenure of ſuch perſons: INoz is it averred, that thep were in 
the tenure of ſuch perſons ;Drherwiſe they did not pale. And th pzcof 
hereof the books of 7 E.6.Dy.83.Plow.191,C0,3.33.4.35, were urged, 
Secondly, Fo2 that it is not ſhewn, that theſe be any of the Tythes 
excepted; which ought to be ſhe wn, when he pleads any Patent where- 
in is an Exception, asitis in Dy.106.8 8 E,4,7, But not withitand⸗· 
ing theſe Exceptions, the Court upon the firſt Argument adjudged the 
Declaration to be goob: Foz the Plaintiff declaring, That the Quien 
gꝛanted predictas Decimas, it is a ſufficient allegation, That thoſe 
Tythes paſſed by that Patent: And it they had not paſed,the Defend- 

ant might have laid, Non conceſſit; And if it were not in the tenure 
of thele perlons, oꝛ Cxtepted therein, it might well have been ſhewn 
in Evidence. But when the Plaintiffſaith,Quod conceſſit predictas 
Decimas, without moze, it is a ſufficient aberment in it ſelf, That ſhe 
gꝛanted them. And when the Defendant demanded Oyer of the Pa⸗ 
tent, and then demurred, It is a LonfeCion of the Declaration, and 
that the Declaration well ſtands with the Patent, That ſhe gzanted 
thoſe Cythes in queſtion. And Doderidge held, That if che had gzanted 
thole Tythes by thoſe names in the Patent, he needed not to habe a- 
verred, That they were in the tenure of ſuch an one named in the Pa⸗ 
tent, and were not excepted; Foz that had been moze pꝛolix then needed: 
But predict. Decimas implies as much; and it may be better intended 
by the Patent che wn, that they are Tythes gꝛanted in the Patent: 
Wherefcze the Declaration is god. And in pꝛok thereof was cited 
33 H. 8. Bro, Plea. 143. 1H, 7. 28. Beauchamps caſe, And thereupon 
without further argument it was adjudged foꝛ the Plaintiff;altbough 
upon foꝛmer motions in 8 Jac. when the Demurrer was fir argued, 
they were very lrong againſt the Plaintikk: But no Rule then being 
entred, now upon motion Judgment was given againſt the De- 
kendant. | Baker 
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Baker verſus Blackman, Paſc,21 Jac, rot. 424. 


T Keſpaſs, Clauſum fregit: The Defendant pleads, that long 

time befoze the Treſpals, one James Stephens was ſeiſed in 
fee, and in 12 Eliz. infeoffed Tho. Norwood, to the uſe of James 
Baker, and Mary his wife, and the heirs of their bodies; And 
that they had iſſue Henry Baker, and dyed ſeiſed; which deſcen- 
ded unto him, and from him to his thx daughters; and juſtifie 
by their Leaſe, and gives colour to the Plaintiff ; The Plain- 
tilt replies, that long time befoze the Treſpaſs, Dir Tho. Tyr- 
relwas feiſed in f, and gave it to Edw. Baker, and Joan his wile, 
and the heirs males of their bodies; And that they had iſſue 
the ſatd James Baker, and the Plaintiff, and that James had iſ- 
ſue Henry, #Dyed,which Henry dyed without iſſue male; where- 
foze he as heir male entred, and þ the Defendant committed the 
Treſpaſs. Ind traverſeth the ſeiſin in fe alledged in James 
Stephens: Mhereupon the Defendant demurred ; And chews, 
that he traverleth the ſeiſin in fe of James Stephens, whereas he 
ought to have traverſed the gift in Tail, which is the pꝛincipal 
matter of the bar. And Henden Serjcant ſtrongly urged, that 
ko: this cauſe the Replication was inſufficient: But it was 
argued fo the Plaintiff, that the Replication was god: And it 


is in his election to traverſe the ſeiſin in kæ alledged in the Bar, a4. 44: 


oz the gift in tail; And in mot thereof relyed upon 4 Ed. 3. 
Traverſe, Bro. 372. 26 H.8.4. ie lib. 6. fo. 25. And of that o⸗ 


pinion was the whole Court after peruſal of theſe Bons: 


Wherefoze it was adjudged foz the Plaintiff, 


Peters verſus Heyward, Trin. 21 Jac, rot. 262. 


(18) 


Rror of a Judgment inthe Common Bench, in Detinue of a (19) 


Bond, Upon Non detinet pleaded , it was found foz the , £8: 194: 2 


Plaintiſt, and Damages aſſeſſed to 7 l. and Coſts 6d. And if 
the Bond cannot be reltozed, then they aſſeſſed foz Damages be⸗ 
ſides the 71. 20 l. moze, And it was thereupon adjudged } that 
he Gould recover the ſaid 7 l. and 6 d. fo2 the Colts, and the ſaid 


ſaid Bond oꝛ 201. And thereupon the Erro2 was aſſigned ; Fo2 


Bond oz 20 l. Er præceptum fuit Vicecomiti diſtringere fo the Fog — 


the Judgment ought to be conditional, viz. the ſaid Bond, o2 5 cz: „165 


if he cannot have the ſaid Bond, then the 20 l. Ind accozdingly 
the Diſtringas ought to have been to demand the Bond; And ik it 
cannot be delivered, then the 20 l. But theſe woꝛds ( And ik it 
cannot be delivered) were omitted: Uherefoze it was moved 
to be Error. And although Waller the Pꝛothonotary ot᷑ the Com⸗ 
mon Bench certifted that there were divers preſidents there in 
this manner; And it was ſaid, that in the Bok of Entries, 
Judgment is entred in this manner; And alledged , that ths 

III Judgment 
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auls: 660: 


Judgment being, that he chall recover the Bond, oz 20 1, tanta 
mount, and is to be intended conditional, that he (hall have the 
Bond; And if he cannot have it, then the 20 l. yet upon conſide- 
ration of many other pꝛelidents, and the Bous which mention 
that the Judgment is and ought to be conditional in it ſelf, and 
not by intendment, The Court held, that the Judgment was 
erroneous ; Foz by that Judgment and awarding of Diſtringas, 
the Sheriff might diltrain fox the one, oꝛ the other at his choice, 
—_— ought not to be: But he ought to diſtrain foꝛ the thing it 
ſelf ; And if he cannot have it, then foz the 20 l. And although 
the vUrit of Diſtringas was well made, and in that manner as 
it was ſewn to the Court; yet fozalmuch ag the Judgment is 
otherwiſe, the awarding upon the Roll which is the TUarrant 
of the UUrit, was not god: UWherefoze rule was given that 
the Judgment Gould be reverſed, 


Buckland verſus Otley. 


Ebt : Upon a De miſe apud Creek, of an houle and divers 

Lands apud Creek, and of ſuch ſeveral Cloſes ; And men⸗ 
tions not in what Uill they were: Che Defendant pleads En⸗ 
try by the Plaintiff into parcel of the laid Lands in Creek; So 
a ſuſpenſion of the rent: And Illue thereupon, and found foz the 
Plaintiff, And it was moved in Arreſt of Judgment, that the 
Declaration was not god, becauſe there is no place mentioned 
where the other Lands were: And all the Court held, that the 
Declaration was not god fo2 this cauſe; And it had been god 
cauſe of die murrer: But in regard the Defendant hath pleaded 
a collateral Plea, viz. Entry of the Plaintiff; That hath made 
the Declaration god; Foz the Leaſe of the Land is admitted 
by this collateral Plea pleaded, as 18 Ed.q. Uheretoze it was 
adjudged foz the Plaintiſt. 
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Mapes Executor of Holdick verſus Sir Iſaac Sidney, in Co. B. 


\ Sſurpſit : Foz that the Defend. in conſideration the Plaint* (1) 
A would foꝛbear to ſue one 1.5. upon an Obligation of 801. 

pꝛomiſed to pay unto him the ſard Debt. Arid alledgeth in 
facto in the UUrit, that he foꝛboꝛe toſue the (aid I.S. per magnũ tem- 
pus: Aid that the Def. had no: as yet paid it unto him, licet re- 
quiſitus. The Declaration was, that he fozbare him per magnũ tem- 
pus, viz, from ſuch a time of the pꝛomiſe, until ſuch a day, which 
was fo2 a year and half after the pzomiſe, yet he had not paid it. 
The Def. pleaded Non aſſumplit, and found againſt him to the Da⸗ 
mage of 80 l. And Hircham moved in Arreſt of Judgment, Firſt, 
that this Aſſumpſit is not grounded upon any ſutticient conſiderati⸗ 
on; viz. that he Gould fozbear foꝛ a certain time, ſo as it might ap⸗ 
pear unto the Court that there was a ſufficient time of fozbearance, 
and a ſufficient conſideration to maintain the Action, as in Hi. 2 
36 El. rot. 485. in Ban. Reg. Sacktords Caſe, it was adjud ed, that 142: 4 oo 
an Aſſumpſit foꝛ the payment of a Debt, in conſideration to ſtay. a 271 <2 
Suit per paululũ cempus,was adjudged void: Do in another Caſe, 
that he Gould fozbear per breve tempus; Although he alledgeth foꝛ⸗ 
bearante fo2 half a year, an Action lies not; Foz the conſideration 
is no ſukficient ground foꝛ the Action. Decondly, admitting that — 
the conſideration to foꝛbear. at. ſhould be god becauſe it hall be in- e 39 7* 
tended to be a total and ab folute fozbearance, yet the Declaration 
is not god, becauſe the Urit is,per magnum tempus he had fozbozn 
to ſue, not mentioning any time. And the Declaration that he did 
fozbear per magnum tempus, ſcilicet from the time of the pꝛomile un- 
till ſuch a day, c. and doth not chew that it was until the day of 
the WMrit, ac. Foz if he doth not perform the conſideration on his 
part, there is not any cauſe of Action. And then here it chal be inten- 
ded that he did not foꝛbear until the day of the UUrit , becauſe the | 
day of the UUrit is not chewn. And it all be intended ſtrongeſt a⸗ 44 
gainſt the Plaint, that he Did fozbear but untill ſucha day, and | 
afterwards befoze the Writ bzought, ſued that Action. And upon 
theſe Exceptions, it was argued at large: But now all the Juſti⸗ 
ces, viz. the Loꝛd Hobert, Winch, and Hutton, (Jones beingablent in 
Chancery) held, that the Plaintiff Gould recover Foz they all con- 
ceived that a conſideration to foꝛbear to ſue one ſuch , foz ſuch a _. 1... <0: 
Debt, is a god conlideration ; and it (hall be intended a total and 3% <a: 
abſolute fozbearance, as Hutton and Winch held: Ind that if the J 20>: 
Det. paid it befoze upon this pꝛomiſe, and after the Plaintiff ſued 72 99: 
toꝛ the Debt, the Plaint. is chargeable in an Action upon the Caſe ; tos: 
Foꝛ it is an implyed pꝛomiſe in the Plaintiff that he Could fozbear 
his Suit totally: But yet when the Plaint. hath fozbozn a.conve- | 
nient time, (when there is notime mentioned)if the Def. do not pay Ge 6-219 


—I1 


to. 246: 


(2) 


2 4 11 A. 
auld: 660: 
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the Debt accoꝛding to his pꝛomiſe, the Plaint. may well ſue him 
upon his pꝛom.ſe , and he needs not tarry all his ife. And here, 
when he ſhews that he fozboze per magnum iempus, viz, ſuch a day 
and year, that well agrees with the UWrit ; and when the date of 
the Mrit doth not appear , it hall be intended that he Did foz- 
bear until the day of the Writ ; And ſothe Action is well bꝛought. 
Hobert chief Juſtice agreed with them, that the Action was well 
bought, and the Declaration god, becauſe he ſhews he did foz⸗ 
bear it foꝛ a convenient time. And he held, that he was not bound 
by this agreement to foꝛbear totally. Ind denyed that upon this 
agreement he is chargeable in an Aſſumpſit, it he (after this Debt 
recovered from the Defendant) Could ſue foꝛ the ſame Debt; Foꝛ 
it is not a pꝛomiſe to reſtrain him totally; and without expꝛels 
woꝛds he is not chargeable by pꝛomiſe: Uherefoze it was ad- 
judged fo2 the Plaintiff, 


Brookbank verſus Taylor in the Exchequer Chamber. 


A Sſumpſit: UUhereas the Plaintiff, at the Defendants requelt, 

20 April 19 lac, demiſed to one Iohn Iennings, his houſe in Lon- 
don foꝛ a year, a prædicto 20 Aprilis 19. Iac. renDung 50 s. quar⸗ 
terly, That the ef. pꝛomiſed, if the ſaid Iennings did not pay the 
rent, that he would pay itz and alledgeth in facto, quod virtute dimiſ- 
ſionis, he entred the tozeſatd 20 April 19 Iac. and was poſſeſſed, and 
had not paid the rent ; And that the Def. licet requiſitus, had not 
paid it. The Det. pleaded Non aſſumpſit, and found againlt him; 
And the Jury find Damages occaſione aſſumptionis præd. to 5 l. And 
Judgment thereupon, and Error thereof bzought in the Erchequer 
Chamber. The firſt Error aſſigned, becauſe the Entry is alledged 
to be befoze the Term begun ; So it is a diſſeiſin, and then no rent 
is due: Sed non allocatur ; Fo2 although he alledgeth an Entry, yet 
there is not any expulſion alledged, and ſo no diſſeiſin : And the 
Debt is due by the contract, and the Action lies upon it. A ſecond 
Erro2 aſſigned, was,becaule it is not alledged, that notice was gi⸗ 
ven that the other had not paid: Sed non allocatur; Foz he at his 
peril ought to take conulance of the non-payment, and pay the rent, 
otherwile the pꝛomile is bzoken. Thirdly, becauſe the Verdict al⸗ 
ſefs Damages, occaſione aſſumptionis prædictæ, where it ought to 
be, occaſione non performationis promiſl. prædict. Foz the pꝛomiſe is 
not the cauſe of the Damages, but the non-payment therect ; Sed 
non allocatur ; Foꝛ the pꝛomiſe is the cauſe ; And the Jury finding 
the ue, and aſſeſsing Damages, although it were not foun fo2 
what cauſe, yet it had been well enough ; TWherefoze the Judg- 
ment was altirmed. 


Memorand. In this Term Sir Robert Houghton one of the Iuſtices of the 
Kings Bench dyed at his Chamber in Serjeants Inne in Chancery laue, be- 
ing 4 moſt reverend, prudent, learned, and temperate Iudge, and inferi- 
our to none of his time. | 
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JAc OBI Regis in Banco Regis. 


Holman verſus Chute, Paſch. 22 Iac, rot. 400. in C. B. 


bbt foz 3001, inthe Debet & detinet; Foz that 
8 7 the Plaintiff by Jndenture, by the name of 
Philip Holman, Erecutoz of Iohn Holman , de- 
miſed unto the Defendant ſuch Lands which 
Y hehad by extent, fo2 ſuch a Debt, recovered by 
Iohn Holman ; Habendum foz ſp many years, 
rendering ſuch rent, and fo2 3 years arrear 
bought the Action: Uhereupon it was demurred, becauſe the 
Action is bzought by him in the Debet & detinet , upon a 
Leaſe of Land which he had as Erecutoz ; Sed non al- 
locatur; Foz it is not bzought by him as Erecutoz ; al- 
though he be named Executoz in the Jndenture .; And 
this Action is of his own contract : And although he 
made the Leaſe as Executoꝛ, yet making the Leaſe foz years 
by Indenture, if he hath any other title, it paſſeth well enough, 
and is upon his own contract, and (hall have Debt fox it, as if 
he were leiſed in his ovon right. And Juſtice Iones remembzed 
the Caſe of Sir George Reywel, quod vid. ante fol:r46 where in 
Debt againlt him foꝛ the eſcape of a pziſoner who was in Execu⸗ 
tion upon a Judgment in the time of the Teſtatoꝛ, being in the 
Deber & detinet; Although the eſcape was in the time of the 
Executoꝛ, vet being foꝛ Debt due to the Teſtatoꝛ, it ought to have 
been in the Detinet; Foꝛ there is no act by the Executoz, and the 
Debt is due to him merly as Executoz ; TUherefoze it was ad- 
judged fo2 the Plaintiff, 


Theakers Caſe. 


ALphonſus Theaker Couſin and heir of William Theaker, after 

the death of William Theaker, (becauſe he had not any iſſue 
alive at the time of his death, (but Mary his feme was then 
ſuppoſed to be exſci»t by him) who dyed 15 Febr. 1623. and the 
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was marryed again to one John Duncomb within a cz after — 0 6 


the death of her husband) pꝛocured out of the Chancery a _ 
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de ventre inſpiciendo of the ſaid Mary, directed to tie S it of 
London, to cauſe the ſaid Mary to be ſearched, whether t were 
with childe by the {aid William Theaker, & quando fuit paritura, 
no mention being made of her ſecond marriage) and this Writ 
was accoꝛding to the preſident 39 El. of the like Crit, agauuiſt 
the Lady Willoughby ; Ind this WMrit was returnable in tye 
Ccmmon Bench: The Sheriff returned, that he had cauled yer 
to be ſearched, and returned the Jnquiſitton, that by ſuch per⸗ 
ſons he cauſed her to be ſearched and found her to be eſe: , Et 
quod tuit paritura within 20 weeks ; Uheretoze he now payed 
a ſecond Writ out of this Court to be directed to the Sheriff of 
Surrey, becauſe che was removed with her husband to Wandſ- 
worth in Surrey, and there inhabited; That the Sheriff might 
rake het into his cuſtody, and keep her until che were Delivered 
of yer childe, that there might not appear to be any falſe oz ſup- 
polititious birth; And that in the interim he Gould cauſe her to 
be viewed every day by certain Matrons named by the Court in 
the UWrit ; And that ſome of them Could be at the birth of the 
childe accoꝛding to the ſaid preſident of the Lady Willoughby : 

ut becauſe in that caſe the Lady was a widow , and ſo ſuch 
a courſe might well be ob lerved; But here, che is a Feme covert, 
who ought to co-habit with her husband; they would not take 
ſuch a courſe with her, but lelt her with her husband, he enter⸗ 
ing into aRecogniſance that che ſhould not remove from the houle 
wherein they then inhabited: And that one oz two of the women 
returned by the Sheriſt, Could ſc her every day, and that two 
02 thꝛe of them (ould be pzeſent at her travail; Foz it was ſaid, 
that this iſſue might be well laid to be the childe of the firſt hul⸗ 
band, and ſhould inherit his Land: So as if there were any 
falſe oz ſuppolititious birth, the Couſin and heir might be diſin- 
herited: UWherefoze a UUrit was accoꝛdingly awarded to the 
Sheriff of Surrey, to cauſe her to be ſ@n every day until her de- 
livery by two at leaſt of the laid women returned by him; And 
that tha of them oꝛ moꝛe Gould be pꝛelent with her at her delt- 
very, ſo as no falchod might be in her birth. Note, After this 
courſe obſerved, ſhe was delivered of a female childe, who was after- 
wards by Inquiſition found to be the daughter and heir of the faid 
F Villiam Theater deceaſed. 
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Peter Harris verſus Peter de Bervoir, Paſ. 22. Jac. rot. in Ban. Reg. 


Ebt, ſuppoſing that one Squire Delivered unto the Defendant (13 

D 1001. ſolvend. to the Plaintiff ; And that he had not paid it 
to the Plaintiff : Uherefoze he 8 Action. After 
Verdict. upon Non debet, it was moved in of Judgment , 
that Debt lies not; Foz there never was any contract betwixt the 
Plaint. and Det. noꝛ any delivery of the money by the Plaint. to 
the Def. and therefoze no Action of Debt lies: Pet peradventure 
he might have Accompt upon this Receipt; but no other Action. 
But it was agræd, that the Bailoz (i the money be not Delivered 
unto him to whom it ought to be delivered) may have Action of 
Debt, oz of Accompt at his election; But he to whole uſe the Bail- 
ment was made, ſhall have but Accompt onely. And Damport foz2 
the Plaintiff agreed.that if money be delivered to another to deliver 
to I. S. o2 to the uſe of I. S. There I. S. hall not have Action of Debt, 
but Accompt onely. But when it is delivered(as it is here) ſolvend. 
to I. S. which is intended in ſatisfaction of a Debt : There it is not 
tountermandable. And he who is to receive it as a Debt, may upon 
this Receipt have an Action of Debt oz Accompt. And to this pur⸗ 
pole the Recozd of a Judgment was chewon, Trin. 13 Jac. in the Com- 
mon Bench, Cornub. betwixt Greenvile and Slaning in Debt, ſuppo⸗ 
ſing that George Greenvile Delivered ſuch a ſumme to be paid unto 
foz the Plaintiff, Vid. 28 H.8. D. 41 Ed. 3. 10. 28 Ed. 3. Debt 
146. That the Bailoꝛ may have Debt o2 Accompt ; but not that 2 
ceſty qu. uſe (hall have that Action. But 36 H. 6. 10. and 39 H. 6. 44. 7 2 
2200: 


ate, that ce/ty 4. «ſc, the delivery is made, may have Debt 02 Ac- 
compt. And of that opinion were Doderidg and Lee: Uheretfoze 
rule was given that Judgment ſhould be entred koz the Plaintitk, 
unleſs other caule, ac. Vid.21 H.7.77. 


Foſter verſus Browning, in C. B. 


A Ction toꝛ theſe woꝛds; Thou art as arrant a Thief as any is in Eng- (2) 

land; For thou haſt broken up 7, S. Cheſt, and taken away 401, 

After Uerdict it was moved in Arrelt of. Judgment, becaule he 

doth not aver that there was any Thief in England: And the laſt 

woꝛds do not impoꝛt any Felony ; Foz he weweth not that he ſtole 

any money, 02 robbed him of any money: And therefore all the Ju- : 

tices held that the Iction lay not; Foz it is not to be maintained — 248: 

by Jntendment, but by expꝛeis words: Foz the firſt words with⸗ 2 4 

out an Averment will not maintain an Action. And the wozds do 

not pꝛove any Felony to be committed; Foz the money may be ta- 
| ken 
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'b- conditional, viz, againſt the heir 


ken away, and the Cheſt bzoken open upon pꝛetence of Title, and in 
the mid-Day,and pꝛeſente of divers; Ind then it is not any Felony: 
Therefoze Hobert Chief Juſtice put the Cale; It one ſaith > Thou 
art a Thief, for thou haſt taken away my Corn; Action lies not, foz 
the taking may be lawful : But if he had ſaid, For thou haſt ſtoln 
my corn, Action lies; Foz it ſhall be intended Cozn thzaſhed , and 
not in the cheaks: UWherefoze it was adjudged foz the Defendant. 


Goldingham verſus Some. 


Downer: The Tenant vouches the heir in the ſame County, who 
enters into the Warranty, and pleads viens per deſcent, and ſo 
they were at Jſſue; And at the Niſi prius made default: Mhere⸗ 
upon at the day in Banco Judgment was given againſt theTenant, 
And now Henden moved, that the Judgment ought to have been 
02 what he had in the ſame Coun⸗ 

ty, and it he had not any eſtate, againſt the Tenant, And ſo were 
ſeveral Boks and Pꝛelidents, viz. Mich. 38. & 39 El. rot,1288. be⸗ 
twirt Aſhburnham and , wheret he Teaant vouched the 


+ heir in the lame County. Vid.z H. 6. 17. 7 Ed.6, Dowry 148. And 


the Court held that both ways were god. 
Giles Bray verſus Sir Paul Tracy. 


N 3 Ind delares upon a Leaſe foz years, Bemainder to 
Duke Bray fo2 life, without impeacyment ;of walte, remain- 
der to Giles Bray in Tail, foꝛ p the ſaid Duke Bray is dead: And that 
the Tenant had committed Uaſte in cutting down divers Oaks, 
to his diſinizeriſon, Upon Null waſte pleaded,the Jury found all the 
Declaration; And that the Tenant had committed the Uaſte in 
the lite of the Tenant foz life, who is now dead befoze the Urit 
bought ; Et ſi ſuper, &c, Ind the Court held, that the Plaintiff 
ſhould recover, and that there is not any variance betwirt the De- 
claration and the eſtate found; Foz he committing Uaſte in 
the life of the Tenant foz lite, when he dyes, he in remainder may 


lave the Action, as if it had been done in his own time, and after 


the death o the Tenant foz life; Foz although in the life of the Te⸗ 
nant fo2 life , the Termoz by his aſſent might have made Uialte, 
and he had not been puniſhable afterwards; vet when he is dead, he 
who committed the Maſte, hath done it to the Diſinheriſon of him 
in remainder ; Ind it is all one as if it had been done after tye 
death of the Tenant foz life. 


Crocker verſus Kelſey, Hil.25 Jac. rot. 44. 


Jectione firmæ in the Rings Bench: Upon a ſpecial Uerdict the 
Cale was, John M. and his Feme being Tenants in Tail, 
remainder to the heirs of the Zn, by a Conveyance made by the 
Baron During the coverture: The Baron hath illue, a ſon and dyes ; 
the ſonin the life of his mother levies a fine to the uſe of himſelf and 
his heirs; the Feme lets the Land foz 21 years, without * 


\ 
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the ancient rent, and after dyes, the ſon hath iſue a daughter, and 
deviſes the Land to the Defendant . whether this were a god Leaſe 
to binde the Deviſee of the ſon, after the death of the Feme, was the 
queſtion ; And adjudged foꝛ the Plaintiff that it was a god Leaſe, 


Note, this began in Anno 22 Fac. but adjudged in Anno . Caroli, by 


all the Court after divers arguments at the Bar. wore, t 


at after ward in 


3 Car. a Writ of Error being brought upon this Judgment in the Exche- 
quer Chamber, and the Error aſſigned in the Judgment in matter of 
Lay, and no other Error, it was argued by Maſon for the Plaintiff, in the 
Writ of Errer, and by Damport Serjeant for the Defendant, And the 
principal reaſon inſiſted upon by the Plaintiff in the Writ of Error, was, 
becauſe by the fine with Proclamation by the ſon, the eſtate tail is dock- 
ed and barred ; And when the Feme dyed, the eſtate rail was not in eſſe, 
but determined: And therefore compared it to Auſtens caſe, 3 Marie. 
Dyer, and Plowd. Walſinghams caſe, and Coke 3, Sir George Browns caſe, 
and cited a caſe in the Common Bench, Mich. 13 Fac, rot. 763, hetwixt 
Godfrey and Paſton, where tenant in tail had iſſue a ſon and à daughter, 


and the ſon levied a fine with Proclamation, and dyed without iſſue, in 
the life of his father: It was adjudged that it was not any bar to the 


daughter, who claimed the eſtate tail after the death of her father, be- 
cauſe ſhe needed not make any deſcent or conveyance by her brother 


who is dead, without iſſue in the life of her father. 


And ſhe claiming 


immediately from the father , this fine could not bar or determine her 
eſtate, But here, he who levies this fine, doth not ſurvive the mothers 
and therefore the daughter ſhall not be barred to claim the eſtate tail: 
Then when the mother dyes, the eſtate tail is determined quoad her, and 
the daughter is in, in a remainder in fee, and fo ſhall avoid the Leaſe, 
But all the Juſtices and Barons agreed, that although by the fine the e- 


ſtate tail is batred qua him who levied it, and his iſſue, yet it is not de- 7 
termined in rei, veritate; and all ſtra»gers may ſay, that it is in eſſe; and to 9 140: &. 


the Feine who is mother to the iſſue, remains always tenant in tail: And 
when ſhe made the Leaſe for years, be it with the ancient rent, or not, 
yet it is a good Leaſe, and ſhall binde all perſons. And ſo it was reſol- 
ved in York and Sparhams caſe, that ſuch a Leaſe by the Feme ſhall bind. 


But whereas it was objected, that this Leaſe for years is àn alienation 
within the Statue of 11 H. 7. For the Feme was joynteſs by the act of 1 


the Baron, therefore the iſſue by reaſon of the eſtate tail ſhall avoid this 
Leaſe, as it is held in Sir George Browns caſe, Co. 3. fol. 5g. The Juſtices 
and Barons held, that it is without queſtion; For, being but an ordinary 
Leaſe for 21 years, it cannot be ſaid to be an alienation of the eſtate. But 


it ſhe had accepted a fine, and regranted it for 1000 or 500 years, to 


change the inheritance, that peradventure might have been within the 


Statute : But as the caſe is, it is wi 


Iudgment was affirmed. 
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nes, oſſe of the Juſtices of the Common Bench, was made 

Juſtice of the Kings Bench; and Sir Thomas Chamberlaine, one 

of the Juſtices of the Kings Bench, having a Writ of Diſcharge 

delivered him, and appointed to be made Juſtice of Cheſter. Sir Fames 

Whitlock (who was Juſtice of Cheſter) was ſworn one of the Juſtices of 

the Kings Bench in his place, And Francis Harvey, one of the ancient 

Serjeants, was the ſame day made Juſtice of the Common Bench, and 
{worn if the place of Juſtice ones, but after Juſtice Whitlock, 


(1) M Emorandum, Upon Monday 18 October this Term, Sir William 


Holms verſus Toſtwood, 


A__— ko that the Defendant, 20 Aug, 21 Jac, being en 
1 debted unte the Plaintiff 15 l. (which he had boꝛrowed of him) 
Þ2omiſed to pay it upon requeſt; and alleageth Requeſt and Non pay⸗ 
ment: The Defendant pleaded, That betoze the laid 20 Aug, 21 Jac, 
be was indebted to the Plaintiff in the laid ſum of 151, and paid the 
ſaid 151, befoze the ſaid 20 Aug, 21 Jac, viz, Upon the 20 Junii, 
21 Jac, to J. S. the Plaintiffs Factoz to the uſe of the Plaintiff, 
Abſque hoc quod poſtea aſſumpſit modo & forma, &c. The Plaintiff 
ſaith, Quod poſtea aſſumpſit modo & forma: Mhereupon Idue was 
joyned and found foꝛ the Plaintiff. And it was moved, That the De- 
fendants Allegation of the payment of the laid 15 l. takes away the 
Conſideration: And therefoze be ought to habe traverſed the payment, 
and not the Adumpũt: Foz the Conſideration being taken away, the 
Aſumpſit falls, Sed non allocatur. Becauſe the payment ts alleaged 
to be made toa Stranger, to the Plaintiffs uſe ; And it is not aver- 
red, That he accepted thereof ; oz, That it was paid unto bis ſervant 
by his command; foz otherwiſe, it is no payment. Alſo whenthe 
Idue is Quod poſtea Aſſumpſit, and found foz the Plaintiff, it is to 
be intended, Chat it was aftervaards lent by the Plaintiff; whichis 
found by the Uerditt, in finding Quod Aſſumpſit. Foz otherwiſe they 
may not finde the pzamile accozding to the Declaration. uherefoze 
it was adjudged fo2 the Plaintiff. 


Hodgeskins verſus Whood, Trin. 19 Jac, Rot. 596. in C. B. 


E Jectione Firmæ upon a ſpecial Nerdid, the Cale was, That John 
Rogers was ſeiled of this Land in Fir, holden in Suttage, and de⸗ 
viſed it by his Will in Wꝛiting to his Feme foz her life, Bemainder 
in Fir, t. And afterwards Leded by neꝛiting the ſaid Lands fo? two 

pears, 


6— 
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years, to begin after his death. TUberber that were a Countermand 6.49 
of the Lil, was thegueſtion, Henden Serjeant mabed,That it was c +4 
not any Countermand, but only foz the two years; And cited one © "+: . 
Marſhals Caſe intbis Court, Mich; 2 Jac, tobe adjudged atcoꝛdingliy. 7 
But Hutton and Winch being only in Court, conceived it to be doubt⸗ 

full, in regard the Leaſe is made to take effect at the ſame time when 

the Mill takes bis effect, But il be bad made the Leaſe foz years to 

commence pꝛelently, which might well have determined in his like, 

it had not been a Countermand. Therefoze they required him co ſearch 

the Pzeſidents by bim cited, and to ſhew them in Court, and then 23. 24: 
they would deliver their reſolutions, p. q. adjornatur, xvi 


Woodley verſus the Biſhop of Exceſter, Manwaring & Edwards. 


Q= Impedit, to the Churchof Tedlyn in the County of Devon, (4) 
The Plaintiff entitles bimſelf by gzant of the next Avoidance ; Jeu#5:159* 
and ſh?ws, That the Incumbent was treated of 
in Ireland; And that afterwards the Ring gꝛanted to the ſatd Bithop, 
To have and retain the ſad Chured foz ux years in Commendam: 
The Incumbent dyed, whereby the Church became void; whereupon 
the Plaintiff pzeſented, gt. The Defendant pleaded an inſuffictent 
plea, whereto it was demurred. And this Cale, being oftentimes 
argued at the Bar, was this Term argued at the Bench by Hutton, 
Winch and Hobart; who all That the Plaintif was to be 
barred, Fez be hath not ſuf entitledbimſelfin his Detlaratiun. 
Hutton conceibed, Chat the Church was void by the Intumbents 2 79 
being treated a Biſhop of Ireland, as well as if he had bien made a 
Kidhop in England; Foz hehaving takena gzeater Charge, and the - | 
rnment of a Church, bath made veid the fir Benekice, But he 3 SSα⁴ν 11 6: 6: 
eld, That the Ring bad not any title ta pꝛeſent by the Jncumbents +... 5: 
being createda Blibop,but only where the King is Patron of the ſame , .. 22.0 
Benefice : Na is there any Beck to warrant it, but only the Book 
of 5 Mariz Preſent. al Egliſe 61, But ail antient Becks are to the 
contrary; as 41 E.3.5, 11 H.437, Ind that there was not any pze* 
ſentment as by Pꝛerogative, where the Jncumbent is created a 
Biſhop, until of late days. Secondly, They all held, That when the 
Incumbent is created a Biſhop, and the Ring pzeſents, o gzants 
that be fhall hold it in Commendam, ( which is quafi a Preſentation. 
and be is thereby full Jncumbent, and map plead as Incumbent) It 
the G2antie of the next Aboidante do not then peeſent, be bath loſt bis 
Pꝛeſentation; fo? be ought to babe the next Avoidance, and he cannot 
have any ether. And therefozeghey held I the next Avoidance ſhauld 
be taken from him by a fozmer tue, as in Dower, oa hy a Statute, 02 5 
by other title wharſoever, Chae be bath lat it lay eber; Foz de tan 40 
not claim any by bis gꝛant, but the next only : And denied the Cale 
put ts be Law; That if one devifeth the third Zvaidance, and be 
dies, andthe Fee recovers the third. mat be $0uld habe the fourth 
Aboidance. v.20 H. 8. Bro. preſent. al Eſgl. 5 2. 35 H.8.ib.s5. 15 H.7.7. 
29 H. 8. Dy. 35. Co. S. f. 144. Thirdly, Hutton in his argument h; la, 
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That the Commendator, although he hath it but foz fix years, yet 
bath power to retain it during bis like; And cannot be abzidged by 
the Limitation foꝛ fix years, but is permanent Incumbent thereof 
during his like: And it is as a Confirmation oz Attoꝛnment. oz Fſent 
to a Legacie, and cannot abzidge the Eſtate which is tonũtr med xc, 
but that it ſhall inure accozding tothe Efate limited. And as to this 
point, Winch agzied with him. But foꝛ the intereſt which the Ring 
bath to pzeſent, when the Jncumbent is treated a Biſhop, after Cor- 
ſecration ; Winch held, That the Ring bath an abſolute title by his 
ꝛerogative, as well in caſe where a common perſon hath the Patro- 
nage, as where the Ring bath it: And he is not only as immediate 
Patron, oꝛ ſupꝛeme Patron; becauſe the Intumbentie being void by 
his treating of him Biſhop, he hath it by bis Pzerogative. Ind many 
ſozts of pꝛeũdents, ſince the time of R. H. S. were by him cited, where 
the Jncumbent was created Biſhop in England oꝛ Ireland, That ſuch 
Pꝛelentments habe bien ratione Prærogativæ, and not as Patron, 
At the Lozd Hobarts Argument, J was not pꝛeſent: But J heard, he 
agzed with them concerning the Gzantie ol tbe next Avoidance; That 
he bad not any title tobzing the Quare Impedit; And that the Pꝛeſentie 
of the Ring being in the next turn after the Sꝛanta, the Gꝛantte hath 
no remedy, but mult ſuffer the pꝛejudite byreaſon of the Pꝛerogative. 
And they all agzied, That the Bar was ill; Foz the Craberſe is of the 
Concluſion, But becauſe the Plaintiff bath not made a ſufficient title 
in his Declaration, Jt was adjudged, Quod nihil capiatper Breve. 


Auſten verſus Royden, 


| OY en Firmæ of Lands in Ayleſham, The Defendant 
pleaded, That Ayleſham predict. ubi Tenement. predict. jacent, 
is within the Cinque-ports , ubi Breve Domini Regis non currit, 
&c. The Plaintiff reylies, That Ayleſham predict. is within the 
County of Suſſex; abſque hoc, That Aylſham is within the Cinque- 
ports. Whereupon the Defendant demurred; Foz that he doth not 
traverſe,That Aylſham wherein the Land lies, is within the Cinque- 
ports. Foz it was ſaid by Finch Serjeant, That by this Traverſe, 
if any part ot Ayleſham be out of the Cinque · ports, and in the County 
of Kent, as in truth this caſe is; that part of the Uillage is within the 
Cinque- ports andthe other out ; And this Land is in that part which 
is within the Cinque · ports: Ber by this Traverſe the Defendant 
tall be trited. Ind foz that, the Book of 50 E. 3. 5. was cited, But 
all the Court held, That the Replication and Traverſe is god: Foz 
by the Defendants plea it Call be intended, That the whole Uillage 
of Ayleſham is within the Cinque-ports ; Ind the addition, ubi Tene- 
ment, jacent, are but idle wos; And the Defendant ought firſt to 
habe ſhewn, 'That part is within the Cinque-ports, and part without, 
otherwiſe the Court ſhall not intend it. And fozaſmuch as he bath 
not he wn it, the Plaintiff bath the advantage by traverſing, That 
Ayleſham is not within the Oinque- ports; And the Replication was 
good, and ad judged fo? the Plainticck. 3 
ler 


Jacos1 Regis. ; 


Clerk and Andrews Caſe in Chancery, 


Ag was made and referred to Baron Bromley, and to Juſtices 
| Winch, Doderidge and Hutton, to certifie their Opinion. The 
Cale was agzfed by the Council on both Gides to be, — Joſeph Mayn 
and John Mayn being obliged jointly and ſeberally in a Statute- 
Staple of 2000 l. An Extent was ſued againſt them, and returned, 
Chat Joſeph Mayn was ſeiſed in Fir of ehe Panoz of Scuckley in the 
County of Bucks, which was extended to the annual value of 40 l. 
And that he had not any other Lands, Nec eſt inventus &c, And that 
John Mayn was ſeiſed in Fir of Radnage-Farm in Radnage in the 
County of Bucks, tothe annual value of 6 l. which was ſo extended, 
and his body taken, And that be had gods to the value of 28 l. And 
upon a Liberate returned, the Lands of Joſeph Maya were delibered 
in Extent, and the Scods of John Mayn; And the Wzit returned, 
ſerved. Whereas in truth there was never any ſuch Farm called 
Radnage-Farm: But bycolour ofthat Cxtent, beentredintoa Farm 
which John Maya at the time of the Statute acknowledged bad,called 
Little Johns, and ſold it to Andrews, who was the in 
Chancery, whoentred therein and evicted the Plaintiff; who there- 
upon pzayed a New Extent : Ind whether be thould habe a New 
Extent, as at the Common Law, againſt John Mayn, Oz a Re- 
extent upon the Statute of 32 H. 8. was the Queſtion. And it 
was ſtrongly urged and argued befoze them by Sir Tho. Coventry 
Attorny-General, That be ould habe a New Extent againſt John 
Mayn at the Common Law: Foz, the Lands being extended as 
the Lands of John Mayn, and he not baving any ſuch Lands, 
It is mierly void, and as no Extent at all; Fo it is mierly void 
at the Common- Law, and he (all bave a New Extent, But if 
be had extended Land whereof the Conuſoz was Diſſeiſoz, o bad 
by defeaGible title, as Feoffee upon Condition oz otherwtſe, which 
bad been afterwards evicte; There, fozaſmuch as the Extent 
was once god, and he had received it and part of the p2ofits there- 
of, towards payment of his Debt, be could not habe any remedy 
by the Common Law, but was to have a Reertent by the Sta- 
tute : But when the Extent was utterly void fox the Lands of 
John, and they are ſeveral Obligtes; . Foz it is as no Extent 
again John; There ſhall be a New Extent, And in p2cof there- 


(6) 


t 290: & 


of be relied upon the Book 30 E. 1. Vouch, 297, where Land 


in value being delibered, woich was not the Plaintiffs Land , 
be bad a New Extent, And 13 Eliz. Dyer 299, where an Extenc 
was returned, That the Conuſoz was ſeiſed of ſuch Land, and 
bews not of what Effate, And that be was dead; Jt was a 
void Extent, and a New Extent was awarded, But agatnlt this 
was argued, That there could not be a New Extent, as the Caſe 
is: Fo2 althongb it migbt be where Land is extended, and appr. 
rantly 
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rantly void in it ſelf, That there ſhall be a new Extent; yet when 
two are obliged and leverally, it is but one Debt: And when their 
ſeveral Lands are extended, and the goods of one of them in part of 
the Debt, and it is a bold Extent fo2 the one, but heaccepts it upon 
the Liberate: So às he hath the Lands of the one well delibered in 
Extent, which he ſhall hold until he be ſatisfied ; although the A ands 
of the other be eviced, oz that there never were any ſuch Lands de- 
livered in Extent, pet be ſhall never have a new Extent againf the 
other: Foz having taken ſatiſfactionof the one, ( which the Law in 
tends, when he takes his Land by the Liberate) he hall never reſozt 
tu have the Land of the other. And in pzcof thereof were cited 15 H.7 4. 
Co.4. f.66, Fulwoods caſe, & Co. 5. t.87, Blomfields caſe, & 20 E. 3. 
Exec,84, That at the Common Law,Erecutton being ſued, and the 
Lands of the one taken in Extent, and delivered upon the Liberate 
and accepted, be never ſhall habe anott e: Extent againf the others 
Lands: And if be bad the Lands in Extent, if any part remain un- 
eviceb, be never ſhall have other Extention by the Statute; Foz he 
bath not any remedy by the Statute, but where all is evicted. So here, 
when the Land of one of them remains in Extent, and he bath them, 
be thall never reſort to any Execution againft the other. And foz that 
purpoſe, the Cale betwixt Cowley and Lydiat, Trin. 11 Jac. rot,$22, 
quod vide ante was tited; where two were obliged jointly and 
ſeverally, and were ſued by ſeveral Precipes, and condemned, and the 
Land of the one taken in Execution by Elegit, and afterwards the 
other taken in Execution by a Capias, Jt was adjudgedto be fl, and 
diſcharged by Audita Querela: Foz, habeng the moyetie of the Land 


ak the one, it is as Satiſfaction, and be cannot afterwards take the 


Body of the other. And ot that opinion were Winch and Hutton cir: 
ly; That as this Caſe is, he cannot habe anew Extent 02 Re- extent: 
And if be chould habe it, pet he it cannot be generally, as here it was, 
but upon a Sci. fac. But Baron Bromley and Doderidge doubted there- 
of ; becauſe no Lands of John were upon the matter extended, but it 
is mier y void againſt bim. But they agzird, That if any part of 
Johns Land had been well extended, it bad bern otberwiſe : Foz Do- 
deridge (aid, It it ſhoulo nat be ſo, it would be very miſchievous, when 
the Lardof the one is not extended, by the negligence oꝛ voluntary act 
of che Sheriff, that all the charge ſhould ke upon the other, Cdhere- 
foze, fozaſmuch as theycculd not agze in opinion, They adviſed the 
parties to compound; Ind afterwards by their mediation, the mat- 
ter was finiſhed by Arbitrement. 


Alletey verſus Colley, Mich. 22 Jac. in C. B. 


= 

A Udita Querela: Fo2 that be was obliged in an Obligation of 160. 
with Timothy Caſtalon, he being within age, the ſaid Colley pꝛo 
ſetuted an Oꝛiginal Weit in Debt again bim, and pzocured one 
William Legat an Attozney, without his notice, to appear to rhe 
Action, without any Warrant from him; And upon Non ſum Infor- 
matus entred, and Judgment by default, he was taken in Execution. 
| Mherekoꝛe 
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Uherefoze he pꝛaveth upon this matter to be Diſcharged: URhere- 
upon it was demurred, and without Argument adjudged foz the 
Def, that it is not a ſufficient ſurmile to diſcharge; Foz he ought to 
take his remedy by UUrit of Deceipr againſt the Attozney , and not 
to relieve himſelf by Audica Querela, 


Chadock werſus Cowley in B. Reg. 


E Jectione firmæ of Lands in Bradmere;of a Leaſe of Will. Hydes, (8) 
upon Non guilty pleaded) a ſpectal Uerdict was found, that Wil. 

Hydes the Leiſo2s grand-father was leiled in fe of th.s Land in 

Bradmere,and Eaſt- Leak, holden in Doccace of that manner: and 

having two ſons 1 ho. and Francis, deviſed them by his Tull in this 

manner viz. to his Feme fo2 life, and after her death, all his Lands 

in Bradmere to Tho. his ſon, and his heirs foꝛ ever; And his Lands 

in Eaſtleak to Francis his ſon, and his heirs fo2 ever. Jem, I will, that 

the ſurvivor of them ſhall be heir to the other, if either of them dye 

without iſſue: The Feme enters and dyes, Tho. enters into the land 

in Bradmere, and deviſe them to Rich. his ſecond ſon in fœ, under 

whom the Def. claims, And Will. the eldelt ſon of Tho. enters and 

lets it tothe Plaint. Et ſi ſuper, &c. The ſole queſtion was, UWhez 

ther this deviſe be an eſtate tail immediate by the deviſe, oꝛ only a 

contingent eſtate, it he dyed without iſſue, in the life of his bzother. 

And it was holden by all the Court abſente Lea) that it was an 

eſtate tail ſo the deviſe of Tho, was void; Foz although it were ob- 

jected, that the woꝛds, The ſurvivo be heir to the other if he dye 

without iſlue, are idle: Foz it Dothnot appear, that he had any o⸗ 

ther childzen ; And then when the one dyes without iſſue, the other 

iS his heir by the Law, and ſo he wills no moze then the Law ap- 

points: Sed non allecattir ; Foz non conſtat, but that he might have 

other childꝛen, and that by ſeveral Vencers : And by the deviſe he in- 

tended to give it to the others by way of deviſe, if he dyed without 

iſſue. Decondly,fo2 the woꝛds, That the ſurvivor ſhall be heir to the 

other if he dyes without iſſue , they ſem to be an tſtate tail: But if i 499: 

the deviſe had been, that if he died without iſſue in the life of the o⸗ 

ther, oꝛ beloꝛe ſuch an age, that then it Call remain to the other: 

Then-peradventure it Gould be a contingent deviſe in tail , if it a«4(s 091 

Could happen, and not otherwile: But being That the ſurvivor ſhall 

be heir to the other, if he dye without iſſue, that in his intent is an 

abſolute eſtate tail immediatly, and the remainder limited over, as 

7 E6.6. Deviſe 38. is; and reſembled it to the Caſe 9 Ed.3. Tail 21. ” 

and 35 Aſſ. Pl. 14. and Co. 9. 128. and 16 El, Dy. 330.-And that here, aul. 

although the firſt part of the Uull gives a f, the ſecond part co2- 

rects it, and makes it but an cſtate tail : Aherefoꝛe it was adindg⸗ 

ed foz tie Plaintiff, Vid. Dy. 354. & 122. & 124. Ind this Judq⸗ 

ment was given upon the firſt Argument, N 


Euſtace 
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Euſtace verſus Scawen, Trin. 19 Iac. rot. 1393. in B. Reg. 
(9) N ſecond Deliverance, Upon a ſpecial Uerdict the Caſe was ſuch, 
04485: . lohn Stile and Suſan a Feme ſole were Yointenants fo? life, the 
2: Ree: . Feme kakes Baron, who by fine grants to the ſaid I. S. cenementa præ- 
os , d cta & totum & quicquid habent pro termino vit. of the laid Saſan, & 
illa ei reddidit, Habendum to him and his aſſigns, for the lite of the ſaid 
Suſan, and warrants it to him and his heirs during the life of the ſaid 
Suſan. UUhether this grant by fine (hall cnure by way of Releaſe, 
92 by grant of the cſtate, and ſeverance of the Jointure of the moity, 
ſo that this eſtate (hall endure during the life of Suſan, was the 
queſtion, And after Argument at the Bar it was reſolved, that 
it all enure by way of Relcale, and net to grant the eſtate: And 
although it be granted vy tine, it as well enures by way ok Re- 
leaſe, as a grant by dd; And the rather foꝛ the woꝛds Ei reddi- 
dit, which enures by way of Releale: And both eſtates being ve- 
t-(2>3:6- ſted in him, the Law ſhall veſt that in him as if he had it krom the 
Feoffo2. And although it were objected, that he had one eſtate front 
the Feoffo2 by derd, and the other eſtate by the Fine; ſo being by mat⸗ 
ter of Recoꝛd, he cannot divide it: Pet it was laid that both eſtates 
being veſted in him, the Law ſhall adjudge it in him, as by the fuſt 
imitation. And Doderidg held, that by whatſoever means he comes 
to the eſtate of his companion, it chall enure by way of Keleale; 
And that he ſhall be laid in, of the intire eſtate, as by the feollment. 
And therefoze if one Jointenant bargains and ſells by deed inrolled 
to his companion , although that veſts the uſe, and the Dtatute 
veſts the poſſeſſion, yet being im, the Law chall conltrue it to 
>. 96. be intirely in him, and not by diviſion of eſtate ; Mheretoze it was 
2. Ke relolved by them all, that there was no occupancy foz that moity of 
As: 6. Suſans, But it determined by the death of J. S. and adjudged foz the 
Plaintiff, ; 
Foy verſus Hynde, Hil.17 Jac.rot. 652, in B. R. 


(10 þ Jectione firmæ, of Lands in Lillington,of a Leaſe of Rich, Keyle- 
AS: <5) way: Upon Not guilty pleaded, a ſpecial Uerdict was found, 
that Martin Keyleway was ſeiſed in ka of this Land, holden in 
Soccage, and made his Will in waiting, in this manner: For the 

good will I bear to the name of the Keyleways, as allo I deſire by the 

grace of God, that all my Lands may have continuance in the name of 

the Keyleways, I give and deviſe unto the heirs males of my body, all 

my Lands whereſoever. And for default of ſuch iſſue, my will is to in- 

tail all my ſaid Lands to my Nephew Henry Keyleway,and the heirs males 

of his body. And for default of ſuch iſſue, to his brother Thomas Keyleway, 

and the heirs males of his body, and fo to Mill. Keyleway, Chriſtopher 
Keyleway and Rob, Keyleway, And for default of ſuch iſſue, to the right 

heirs of the ſaid Martin, Habendum to them ſeverally, and to the heirs 

males of rheir bodies, to the onely intent and true meaning of this my 

Will, and ſo long as they and every of them do perform and keep the 


true meaning thereof, touching the intailing of all my ſaid Lands in man- 
8 ner 
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ner and form following, and not otherwiſe. And therefore I give and 
bequeath all my ſaid Lands after the deceaſe of the heirs males of my. 
body without ifſue, unto the ſaid Henry Keyleway, and the heirs males of 
his body, until ſuch time as the ſaid Hes. Keylemay, or any iſſue male of 
his body ſhall effectually and expreſly aſſent, conclude; do, or go about 
to door make any act or acts, to alter, diſcontinue, or change cle 
Tail, or any part thereof, or of any part of the Lands; or ſhall expreſly 
or directly go about to alter or change the meaning of this my Will, 
touching theſe my Lands, or any part thereof, other then in making Lea- 
ſes for 21 years, rendring the ancient rent, That then my Will is, and I 
do give and bequeath all my ſaid Lands to the ſaid Tho. Keyleway , and 
the heirs males of his body; And that it ſhall be lawful to and for him 
the ſaid The. Keylemuy, and the heirs males of his body, immediatly upon 
ſuch aflent, concluſion, making or going about as aforeſaid; to enter in- 
to all the ſaid Lands, and the ſame to have and enjoy unto the ſaid Tho. 
Keyleway,and the heirs males of his body, until ſuch time as he ſhall effe- 
ctually, &c. Et ſic verbatim, a$ befoꝛe. It is limited to William, Chri- 
ſtopher, and Robert, every one of them ſeverally. And afterward 
Martin the Deviſoꝛ Dyed without iſſue, Henry Keyleway entred, and 
had iſſue Robert, afterward Tho. —— dyed, having iſſue Rich. 
the Leſſoz. Hen. and Rob. his ſon levie a fine ſur conuſance de droit 
come ceo,8&c.to Wil. Hynd, which was by expteſs agreement betwirt 
them, to the uſe of him and his heirs ; Rich. enters, and lets to the 
Bl. g the Def. ouſts him: Et ſi ſuper, &c. Two queſtions were made; 
Firſt, whether there were here an immediat Deviſe unto them the 
one after the other, by the firlt part of the Uill;oz that it were a de 
claration of his intent,@no deviſe of the Lands: 
by the ſecond part of the Will, it is but a conting 
Tho. if Hen. do go about to alien,#c.Fo2 then it is cler that Ricu.had 
no title; Becauſe the alienation was not in the life of Tho, ſo as hi 
heir cannot take by ſuch a deviſe, when it never attached in the fa⸗ 
ther: But as to that all the Juſtices conceived, that it was an im⸗ 
mediat deviſe by the firſt part, and not onely contingent, foꝛ then all 
his intent ſhould be deltrored. Fo if there had not been an alienati⸗ 
on, none of them in remainder ſhould have hadit, which never was 
his intent; But that every of them ſhould have it, the one after the o- 
ther ik they dyed without iſſue. The ſecond point (which was of- 
ten argued at the Bar by Sir Hen. Yelverton & Derjeant Damport 
koꝛ the Pl. by Germyn and my ſelf foꝛ the Def.) was. whether this 
kind of perpetuity be allowable, # whether it were a limitation an- 
nexed to the eſtate of Hen. And were ſuch a limitation, which abſo- 
lutely determined his eſtate by his aſſenting to levy the fine , ſo as 
the fine levied (there being no Pꝛoclamation found) (hall be a diſ- 
tontinuance:oꝛ that the courſe of theCommon law qhal be reſtrained 
by ſuch a limitation,* make the fine as no diſcontinuance, ts take a- 
way the entry of him in remainder, but Call be a foxfeiture of the 
conuſozs eſtate , whereof he in remainder ſhall take advantage 
vy entry and avoid it in caſe of a Mill: And all the Court who 
Uunu delivered 
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(5) 


Hees 


delivered their opinions ſeriatim, agreed q reſolved, that it is a per- 
petuity condemned in out Law⸗ Bos, a repugnant to the Law, # 
not allowable; Foz he may not determine an eſtate tail by ſuch a li⸗ 
mitation, noꝛ can he give title to another to enter woho is a ſtramger: 
Foz by the ſine, there is a diſcontinuance of the remainder,# a deveſt- 
ing thereof, ſo as he cannot enter: Foz it is no limitation to enter, 
bis after the effectual going about; And it is not effectual until the 
act done; And when the act is done, the remainder is diſcontinued, # 
then he cannot enter. Allo they deld. that theſe are ambiguous # un- 
certain woꝛds, to make the limitation of an inheritance by the de⸗ 
termination thereof,*thertoze void # repugnant to law the Law 
will never give allowance unto it: Mhertoꝛe they held that the caſe 
was all one with the reaſons in the caſes ol Sir Anth. Mildmay, Co. 
6. fo. 40. Co. 1. fo 85. Corbets caſe. Co. 9. fo. 127. Co. 10. fol. 26. Porting- 
tons Cale; and directly within the rule of Pleſingtons Caſe , 6 R. 2. 
UWherefoze it was adjudged foz the Defendant, 


Sympſon verſus Iuxon. 


Rror of a Judgment in Durham foz the Plaintiff ; The Judg⸗ 

ment being reverſed in the Kings Bench, a Mrit of Reſticucion 
was awarded, and to enquire what were the pzofits of the Land 
recovered , a tempore judicii prædicti, which was 7 Aug. 19 lac. 
Whhereupon the Jnquiſition was returned that they amounted to 
10 l. And Exception was taken to the TUrit ; Foz it ought not to 
have ben, what the p:ofits of the Land amounted unto frem the 
Judgment: Foz the Plaintiff is not to anſwer the pꝛolits longer 
then from the time of the Execution ſued, which was long after: 
Ind ſo held all the Court: Mheretoꝛe the writ was ruled to be 
ill, and the Plaintiff in the UUrit of Error had a new Urit of Re- 
ſtitution , which was to enquire what pꝛotits of the Land the 
Plaintiſt who recovered, had taken colore judicii prædicti, which 
was 7 Aug. 19 lac. and after the reverſal thereof ; which being re- 
turned, that he took the pꝛolits of the Land colore judici prædicti, be⸗ 
foꝛe the reverſal thereot᷑ to the value of 10 1, In Exception was ta⸗ 
ken thereto by Sir Hen. Velverton, and Serjeant Damport that this 
Writ was not god; Foꝛ it ought to have been > what pzofits he 
took alter the Execution ſued ; Foz that [r of Kecozd to be 
long after the Judgment. But all the Court held that the wait 
was god enough; Foz the Plaintiff in the wait of Error, after the 
reverſal, is to be reſtoꝛed to all what he loſt, and what the Plaintiff 
in the Judgment by colour thereof had taken after the Judgment. 
And that may be well, by entry after the Judgment (as in truth the 
caſe was affirmed to be) in part, and yet after ſue Erecution of the 
remainder;UWherefoze the wat was well made; And ſo Broom the 
Secondary, the Clerks, affirmed their pꝛeſidents to be. WMhere⸗ 
foze the UUrit was oꝛdered to be filed, and the Plaintiff had Exe⸗ 
cution of the Damages found by that writ. J my ſelf was of 
Counſel with the Plaintiff in the Writ of Error, by aſſignment in 
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Emorandum, in the Vacation betwixt Mich, Term, Sir James 

M Ley Chief Iuſtice of che Kings Bench was made, Lord Trea- 

ſurer of England; And by ſpecial Commiſſion (after the 

ſtaff was delivered him) was ſworn in the Exchequer , yet 

continued Chief Iuitice until 23 January 1624, And afterwards,viz. 

28 Fanuary Sir Ranulph Crew one of the Kings Se rjeants was made 
Chief Iuſtice by the Kings Writ. 


Memorandum, Upon the 4 of February the ſame Term, Sir Hum- 
phrey Winch, one ot the Iuſtices of the Common Bench, a Learned 
and Religious Iudge, dyed: And upon the 11 of February I was 
made Iuſtice of the Common Bench, in his place, And firſt, I rook 
the Oath of Supremacy , and then the Oath of Allegiance made 
3 Fac. and then the Oath of a Iudge, ſet down 18 Ed. 3. cap.3. 


Heliot verſus Sanders. 1 
— Upon Demurrer the Caſe was ſuch; One Braſebridg 

Tenant in tail of a Rent-charge out of the Manno of 
Kinsbury, granted by Dir Ambroſe Cave , levies a fine of the 

2 toDir A. C. and his heirs; And this fine with Pꝛocla⸗ 
mation was pleaded in Bar of the Avowꝛy foz this rent, by the 
heir in tail: Which fine was levied of this rent per nomina Ma- a 1 
nerũ, &c. with an averment, that this fine was levied with an 
intent to bar the rent by agreement of the parties, and to the 
uſe of the Conuſæ and his heirs, The Defendant pleaded Non 
compriſed ; whereupon being demurred,and argued divers times 
at the Bar, it was now argued at the Bench; And Harvey and 
the Loꝛd Hobert held, that this rent is barred by this fine with 
Proclamation, by the Dtatutes of 4 H.7. and 32 Hl. 8. becauſe 
the fine being levied of the Land, incluſively gives the rent, and 
is a fine to bar it, as well as a fine of the rent it ſelf; Foz it is di- 
rected by the agreement of the parties; And as where Tenant in /7. 9g: @: 
Tail of a rent enters into the Land, and infeoffs a ſtranger 
with Warranty, that gives the Land diſcharged of the rent, 
and that Warranty extends thereto; So it ſemeth this fine 
Gall bar the rent; Foz the fine of the Land is an incluſive gift 
of the rent therein; Ind not like to the Cale in 4 El. Dyer 213. 
where Tenant fo2 like, Nemainder in Tail; Tenant fo? life levies 
a fine to him in Remainder, and he render rent; Tenant - — 
ves; 
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dyes, it hall not binde the iflue of Tenant in Tail; Foz there 
was not any fine levied of the thing intailed. And denyed the 
Caſe put by Thornton, in Plow. 435. to be Law in this point. 
And therefoze to ſay, Not compriſed, &c. is no plea, but he 
ought to have anſwered to the fine ; Foz otherwiſe by ſuch plea 
he (ail put the matter in Law in boxch del ley gents UWherefoze 
it is no plea :.But Hutton ſtrongly argued to the contrary , that 
this fine is no bar. of this rent, unleſs it had been expꝛedy men- 
tioned in the fine. Ind that this fine is not within any of the ſta⸗ 
tuteg, not being levied of any thing intailed. 


A TABLE 


AN EXACT 


1 AB EW 


Referring to thoſe many Points of Law, argued 
and reſolved in this Boox. 


Note the firſt Figure refers to the Page, and the ſecond to the Caſe in thar 
Page, if there happen more Caſes then one in it; otherwiſe the ſecond 


Figure is omitted, 
» Abatement. 


150, 18. 217, 4. 424, 8. 577, 4. 651. 

| Two Joynrenants, Plaintiffs in creſpa's, the 
one is ſlain, the Action abates. 19, 4+ 

In what caſe the Bill ſhall abate. 159, 11. 
526,1. 

Bill abated for ſaying Sexæginta for Sexcenta. 
190, 15. 

If the k ing bring an Action, and the party dies, 
his Writ ſhall not abate. 481. 


Acceptance. 
Where acceptance of rent ſhall bar Entry. 


398. 4. 
Where accepting a Leaſe binds to the Covenants. 


39976. 

Accompt. 
Accompt traverſable. | 234, 4+ 
Accompt brought by one Merchant, where there 
was a joynt [ntereſt, 410, 10. 
Aſſumpſit upon an Accompt. 602, 27. 


| Actions. 
Adlion u pon the caſe for ſelling a counterfeit 
Beazar ſtone. 4. 
For procuring one to be endicted as a common 
Barrettor. 32, 4+ 
For endicting one of Felony. 130, 3. 
For ſuing in anothers name, without his privity. 
188, 11. 694, 7. 
Againſt an Innkeeper for his gueſts goods. 188. 
I2. 


For diſturbance in uſing a Way. 189, 13. 
In nature of a deceipt. 196, 23. 223 
For tearing off the ſcal of à deed. 253,11 
For diverting a water courſe. 263,27. 


Againſt a Factor for loſing goods, by not paying 
the cuſtom. 265, 30. 
Againſt a Sheriff upon an Eſcape. 288, 5.366, 22. 


For ſtopping up Light. 37373 
For a — in bar gaining. 387. 
For ſlandering a Title of land. 163, 18. 
39753. 

For laying logs in a high way. 446, 25. 
For ſelling the goods of another. 474, 6. 
Againſt a Leſſce, for diſturbing the Leſſor, in 


viewing if any waſte were committed in the houſe 


leaſed. 478, 12. 
For diſturbance in a Chappel. 604, 33. 
For a foot way. 673, 5. 
By à Maſon for threatning and diſturbing his 

Workmen. 367, 4. 
Attion brought, before any cauſe of it, adjudged 

Error. 70. 11. 


N what caſes Writs ſhal abate, Page 14,Caſe 18. | 


j 


| 


Aclien of Covenant lies upon che words demiſc 
and grant. . 70, 1. 
If one have cauſe of ation againſt two, and ob- 
rain Judgment againſt the one, he ſhall not have 
remedy againſt the other. 7473. 
Attion brought by Baron and Feme upon à pro- 
mife made to the Feme aſter Coverture. 77, 7. 
No difference betwixt an action brought by ori- 
ginal writ and by Bill. 88 | 
In every ation, where amends only is demanded 
by way of Damages, accord executed is a good bar. 
100, 29. 

In. an action for one joynt treſpaſs, one — 
Dammage ought be given by the Jury, though 
the Defendants ſevered themſelves by Plea. 118, 7. 
In a poſſeſſory action, the Plaintiff needs not make 
any ſpeclal title. 123, 7. 
Attion of aſſault, lies not without battery. ibid. 
In what caſe a#jon is to be brought, tam pro rege 
quam pro ſeipſo. 133, 6. 360, 22. 
Action sf conſpiracy. 190, 16, 193, 19. 230, 8. 
Where an at is grounded upon privity of 
contract, it ought to be in the Detinet, but other- 
wiſe if upen a Tort. 346. 
Action tor wearing clothes, not well laid againſt 
an Infant. 580, 8. 
Aion by a Taylor, for clothes made, how to be 

laid. 626, 20. 

Where action lies not joyntly, but ſeverally. 

. 647, 13+ 

Adjournment. 
Certiorari to certify a writ of Adjourament, 


after in nullo eſt erratum pleaded. 445, 24+ 
Adminiſtrator. 
Adminiſtrator nor lyable ro Debts, if they be not 


upon Specialty. | - $70, 
Declaration of an adminiſtrator vicious, by omit- 
ting profert hic in curia literas adm. 409,9. 412, 13. 
Whether an Adminiſtrator @ughe to ſhew by 
whom and what power adminiſtration was com. 
mitted to him. 555,20. 
Adminiſtrator, durante minore «tate,ought to ſhew 
that the Infant is under ſeventeen years of age. 
$90, 12. 


Whether a promiſe made by Adminiſtrator to 


pay a debt of the Inteſtate, ſhall bind, if it he nor 


alledged he had Aſſets. 504, 31. 
See more in Executor. 
Admiralty ſee Cing-Ports. 
Admiſſion (ee Inſtitution 
Admittance ſce Copy- hold. 
(a) Avon 


— 


Adviwſon. 
Leſſee icr years of an Advowſon, preſented by the 
Lettor,is a furrender of his term. 8 


Where the Incumbent purchaſes the Advowſon in 
Fee, deviicth his Executor to preſent after his de- 


ceatc, and the inher itance to another in Fee, good. 
371. 

Alien. 
The vertue of the word alien ina deed. 210, I. 


Ian Alien hath a Son and after is made Denizen, 
an d hath a ſecond Son, here the ſecond Son ſhall 


inherit. 5395757. 


Alimony. 


The Court of the ordinary is the proper Court 


for allowance of Alimony. 354, 1. 


Aimerciament. 


In an Avowrv for an Amerctament the defendant 
hall not have coſts. 


How thc Preſcription muſt be laid. ibid. 


Annuity. 
In what ca e anAnnuity is extendable and fale- 


able hy the Sheriff, 78, 10. 

Annuity, pro confilio impendendo. 482, 16. 
Appeal. 

Appeal of the dcath of her husband, 283, 4. 


Apples. 
Apples, not within the Statute of 5 Edw. 6. for 


dead victual. 214, 10. 
Apportionment. 
Ajj7rtionment of rent, when and how to be made. 
160, 14. 
Appropriation. 


Whether an appropriation ſhall be void, unleſs 
there be a vicaridge endowed. 252, 6. 
What appropriations were given tothe King by 
27 Hen. 8. 608, 
Arbitrement ; ſee Award. 


Arreſt. 


Arreſt in the nighr. goed. 280. 485, 4. 


Arreſt in time of divine Service. 321,4. 

In the houſe the door being open. 485, 4. 
Aſſets. 

Aſſets in Ireland found here by the Jury, and 

good. 55,28, 

Aſſets to be ſet forth in Replication. 503, 13. 


See mere in Executor. 


Aſſignes, Aſſignment. 
Where the aſſignee of a Leſſee ſhall be bound by 
the Leſſees Covenants. 125, 11. 439, 10. 
A cammon perſon cannot aſſign his debt. 180, 
18. 
Aſſignee of a Leſſee hecomes tenant to the Leſſor 
y his acceptance of reut from the aſſign:e. 334, 1. 
Aſſignee of a reverſjon, who has accepted the 
rent from the Aſſignce of the Term, ſhall charge the 
Exccutor of the Leflce for breach of Covenant 
_— atrer aſſignment of the term and reverſion, 
e. 522. 


Aſſignment of a debt to the King, good by 7 Fac. 


An Exadt TABLE 


28. 
The Lord may diſtrain or have his action of 

dehi for an Amerciament in a Court Leer, 382, 10. 
cht, upon an Amerciament in a Court Baron. 

582, 2. 


— 
— 


| Aſſiſe ; 
| Aſſiſe againſt five, and two only found Diſſciſors, 
allfive ſucd a writ of tal.c Judgment, and tas ad- 
judged Error. 138, 15. 
Seifin by a termer for ycars of a rentcharge de- 
viſed for life, not ſutficient ro maintain an Ae. 
142, 20. 
Judgments aftirmed in / ſſiſes of novel ai ein, 
notwichſtanding Errois ailigned. 334, 2 341, 7. 


| 464, 13. 
Recovery in an Aſſiſe is a good Bar in another 
Aſpſe. 454,13. 


Aſſumpſ. 
Aſſumpſit upon a Bill of Exchange. 5, 7. 307, 3. 
Upon a Eond. 
Upon requcſtiag one to give his credit for two 
Tun of wine. 18. 
If forbear to ſue till ſuch a time, he would pay. 


oF * 
194. as 60 


: 47, 16. 273, 1. 604, 31. 683. 
For aſſurance of Copy-held Land. 115,1. 


For payment of mony. 115, 3. 243, 3. 
Upon a marriage. 222, 2. 228, 4. 404, 3. 417,7. 
Upon an account. 234, 4- $02, 27. 
Upon Merchandize to be delivered. 235, 6. 257, 
17. 432,12, 

Againſt a Carrier ſor money carried. ; = 16. 
For ſaving harmleſs from a Recognizance entred 
for appearance. | 281, 2. 
To ſave harmleſs from ſuretiſhip, 287,3. 
For non- performance of an Arbirrement, 314, 
5. 

For making a Leaſe of a Houſe, and not to ad. 
mit a Joiner to the Shop. 326, 2. 


For not entring inte Bond, when required. 552. 

In aſſumpſit, if two conſideratious be alleadged 
the one good, the other vain, if the good be proved, 
it ſufficeth. 127,19. 
In aſſumpſit, to pay hen requeſted, there oughc 

to be a preciſe requeſt alleadged. 183, 1. 
Error of a Judgment in an aſſumpſit. 247, 5. 
Premiſe to pay within a ſhort time, is uncertain 
and no conſideration. 250, 1. 683. 
Where the huſbands promiſe, after the Witcs 
death, ſhall not bind. 257,15. 
- ſſumpſit of the Teſtator chargeable on his Ex- 
ecutor. 294, 13. $71, 11. 692, 14. 
A ſſumpſit brought by Executor. 299, 1. 
Aſſumpſit lies not upon a general allegation quod 
indebitatus, aſſumpſit. 297, 2. 548, 8. 
One may diſcharge an aſſumpſir made to himſelf, 
but not one made by himiclt. 483, 19. 
What ſhall be held an E xecutory Promiſe. 483,19. 


$24, 10. 


Aſſumpſit miſtaken againſt a Fide-juſſor. 500, 9. 
In aſſumi ſit to pay five ſhillings a month, tis beſt 
to count damages for the Hole, for he cannot have 
a new Action. 505, 16. 
Where aſſumpſit lies not, becauſe it is by Deed. 
506, 17. 
What ſhall be held an implied promiſe. 544. 683. 
In what caſe non a(ſumpſit generally is not good. 
544+ 
Where, in aſſumſſit, how indebted, ought to be 
ſhewn. 548, 8. 593, 14. 642, 1. 
Aſſumpſit good, reſtraining one to keep ſhop in 
ſuch a place. 598. 
Aſſumſit lies not for rent reſerved on a Leaſe, nor 
for a debt upon ſpecialty or record, yer it promiſe 
to pay eight ſhillings per weck as long as J. S. per- 
mits me to enjoy a Warchcuſe, i lics. 598, 21. 
Two ſuing for the ſame place, one promiſes 
twenty pound to the other for a gelding delivered, 


if he will deſiſt, a good conſideration. 612. 
Whether 


of the principal Points of Law. 


— 


whether a Promiſe begun upon conſideration | 


may be diſcharged by words without any confide* | 


620,10 
other ſpecial 
658,5.634,2 


tion, 
It lies not for rent, without ſome 
caulc of Promite, a 
Sec Con ſider ation. 


: 4 Aſſurance. 
here one has promiſed to make reaſonable Af, 
ſurance, he is not to be bound with any Covenants, 
57113 
Atturney. 


Action brought by an Atturney for his Fees,520,4 | 


The Defendanr appears by I. S. and imparls, 
this admits him to be an Artarney, though none be- 
ſore, : $2145 

A \vrirtof Deceipt lies againſt an Atturney, for ap- 
pcaring for one without Warrant, 694, 7 


Audita Nuerelg. 
Errors of a judgement in Audita Nuerela, 13, 
7-33741 
Audita Querela, to avoid Execution upon 4a 
Srarute, 25.57,8. 85.10. 218,7. 425,11. 477,11 
To avoid Exccuticn upon a Judgement, 29. 


57 98-545,8-945,10 of a Condition annexcd to a Leaſe, for payment of 


For taking both Elegit and Capias for the ſame 
Debt, 338.3 


Whether a Feoffce may have an Audits Querela | 


upon an Extent malle before his time, 22742 
Where two are chargeable in Exccution, the 
laſt taken may have Audita querela, 523, 
Recovery in Debt againſt a Jailor upon an 
Eſcape, and afterward the firſt Judgement is rever- 
ſed, the Jailor ſhall have an Audita querela, 646,8 
Where Audita querela lies not, but a Writ of De- 


ceipt, 694, 
Averment, 

Want of Averment is aided by the Statute of Jeo- 

fails, 44,12 

What ſhall be a ſufficient Averment, 241, 6 

And where neceſſary, 443, 20 
Avowry. 

Bar to an Avowry, 238,2 


Caſes upon Avow: y, 282,3. 436,5. 442,15,17 
Rent due to Baron in right of his Feme, the Ba- 
ron alone may avow, 442,17 
The Plaintiff can have a return of no more heaſts 
then he Avows for, 611,6 


Award. 
Debt upon an Award, ſeveral Caſes, 200,31. 220, 
2, 2778. 285. 300,4. 339,5 352, 6. 384,9. 399, 8. 
| 423.4447). 525412 
How Awards ought to be made, 200,31. 285.314, 
19. 340,5. 35245. 354,9. 447,27. $7746. 639,3 
Whether an Award by two or three be good, 
where the ſubmiiſion is to four, 278. 399,2 
Error, becauſe the Arbitrement was ſaid to be 
under their hands only without feal, 
Void through incertainty, 314,16. 352,5 
Where an Award ſhall be a good Bar in an Acti- 


on, ; 339,5 
Eoth parties ought to have benefit by the Award, 


5245. 354,9. 447, 
Conditional Award good, 4234. —— 
publication and delivery of it, how to be made, 
f i 578,6 
Where an Award was adjudged void, becauſe 
part of the Controverſie reſerved to the Arbitra- 
tors future judgement, 585, 5 
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Where an Award for more then was ſubmit- 
ted, not good, 639,3. 663,15 
When it comprehends that which is ſubmitted 
and more, tis good for that which is ſubmitted, 
and void for the reſidue, 653,15 
Arbitrement void on the one part is void for all, 


149,8 


— — 


13 Sec Bayl. 


Banbrupt. 
Debt aſſigned upon the Statute of Bankrupts,and 
Action brought in the aſſignecs names, 105,42 
Sureties for the Bankrupt , adjudged Creditors, 


127,17 
Actionable to call a Draper Bankrupt, 222,1. or 
Dycr 5855 


Barg ain and Sale. 
Bargainor. 
Bargainee. 
Bargainee of a reverſion ſhall not take advantage 


rent, without notice given of the grant, 146, 4 
By the words bargain and ſale only, without at- 
turnment, the reverſion paſſeth not, 210,1 
Bargain and ſale made to one with the addition 
of Knight, who is not ſo, is good, 240, 3 
Where bar gainor by Entry, is in of his former 
eſtate, and the will of the bargainee good, 660,9 
See more in Deed. | 


Baron. 1 

Baron ſciſed of Copyhol4 land in right of his 

feme, ſurrenders, Whether ir be a diſcontinuance, 

: 105,45 

Where baron and feme ought to bring their Acti- 

on jointly, and where not, 203,3. 205, to. 399, 6. 

473,4. 301, 11. 538,5 

Baron has term for yeers in his own right, and 

the inheritance deſcends to his feme, that ſhall not 

drown his term, 2754 

Action continued againſt the feme, where the ba- 

ron dies after Viſi prius, and before day in banco, 

56,12 

Where baron for the battery of his feme oughr 

to join her in Action, 538,6. 655,8 

What ſhall be a good Leaſe by baron and feme to 
bind borh,517,1 

b ourt-baron. See Copyhold , Quo Warranto, and 

Court. 


Bar. 

Bar in a perſonal Action how to be underſtood, 

ä 15. 

What ſhall be held a bar or diſcontinuance of an 
Entail, 40,4 
Bar by a Fine, 62 
Exceptions to a bar, 132 
Bar to an Avowry, 238,2 


What Judgement ſhall not bay a new Action in 


Debt, 284,5 
What ſhall be a good bar in an Aſſiſe, 45s 
What bar is traverſable, 59415 


: Barrettor. 
Enditement and conviction of common Barrett. 
404.2. $2744 
Judgment upon ſuch Enditement not diſcharge- 
e but by Wit of Error, 


ab 404.2 


Bargemer 


Anexatt T ABLE 


Bargemen. 
Eurgemen chargeable with goods, as Carriers, 
33049: 

Baſtard 


In what caſe, calling one baſtard is Actionable, 
and where not, 213,5. 323, 2. 535, 19. 642,2. 625, 
18 

A widow being delivered of æ child forty weeks 
and nine days after her husbands death, adjudged 
legitimate, 541. 
On: ſentenced by the Juſtices of Peace to be the 
re puted father of a baſtard, all are concluded to ſay 
the contrary, 625, 18. 

See Words. 


Bayl. 
Baylin an inferiour — how far chargeable 
here, 94,21. 
For apparence only may be taken by the Serje- 
ant of rhe Mace, ib. 
In what caſe the Defendant being in Execution 
not bay lable, 
Counterfeit 5ayl put in, and a Vacat thereupon, 
256,14. 
Bayl ſtands as well for the Judgement, as for the 
Execution, 272,5. 
Miſ. entry of the bay! amended, ib. 
Bayl upon mean Proceſs, how far chargeable, 
320,2. 363, 25. 449,29. 
Tf the Defendant render not himſelf, the Plain- 
tif may take Execution againſt rhe principal or 
bayl, 320,2. 549,9. 
Where the Cauſe is removed, and new bayl ac. 
cepted , whether the old ſhall be diſcharged, 363, 
i 25, 
Bill before any bayl, no Error, 384,13. 
Principal and hay! cannot join in a Writ of Er- 
ror, 384,14. 
Releaſe, pleaded by manncaptors, after the firſt 
Judgement, and before affirmance, 401,10. 
In what caſe Sureties are liable to the Debt, 
though the party render his body, 40277711. 
Every bayl in one Action ſtands bayl in all Actions 
brought by the ſame Plaintiff againſt rhe ſame De- 
fendant in that Term, 449. 
One becomes bayl in an Action of Debt, and be- 
fore judgement had againſt the Principal, makes a 
Leaſe of his land, whether this Leaſe ſhall be ex- 
tendible, 449. 
No bayl on the file, not aſſignable for Error to 
reverſe a ſud gement, 568, 7. 
No Declaration ſhall be taken upon any b, but 
within three Terms after tis filed, 620,11. 
Bay / in the Kings Bench not liable to Coſts raxed 
in the Exchequer Chamber, 636,4. 
\ayl in the Common Bench is always in a ſumme 
certain, according to the Debr or Damages in the 
Writ, but in the Kings Bench no ſumme is mentio- 
ned, 645,8. 
Bayl charged in Execution , notwithftanding the 
Principal rendred himſelf into the Marſhals cuſto. 


dy, 667,1. 
Bayliff. 

The Bayliff of a Mannors power, 178, 16. 1774. 

636,5. 


Bayliff-of a Mannor, who has rent iſſuing, ſhall 
have it by Recouper, 178,16, 
Bayliff of a Liberty may have a Deputy, 242,7- 


Baylor. 
Whether Baylor may have Debt or Accompt for 


108,3. 


— — 


587%. 


money not delivered to whom it ought, 


Bond. Sce Obligation. 


Bill. 
A new Bill ordered to be put on the Flle, 185 


Bill of Exchange. 
Aſſumpſit, upon a 7 of Exchange, 306.3 PT CE 


Bis petitum. 
In what caſe good, 


21,1. 


Piſhop. 
The manner of creating a Biſhop, 753. 
Uſurpation ſhall bind the preſent Biſhop, but not 
his ſucceſſor, 573,5. 
Incumbent, created a Brſhop of Treland, yet held 


his Living in Commendam, 5914. 
| Breach. 
Error in Debt upon an Obligation, becauſe a ſuf- 
| ficient breach not aſſigned, 315,17. 


What ſhall be a ſutficient breach of Covenant, 
378,6. 425,10. 446,27. 486,5. 651,10, 

Where not well aſſigned , 446, 26, 27. 472, 1. 
476,8, 

What ſhall be held breach of an Award, 52 5, 12. 


: Brewer. 
Informatien againſt a Brewer, upon the Stat. of 
5 Eliz. 178,17. 


Burrough-Engliſh, 


Caſes upon that cuſtome, $6,2. 198,27. 


C, 


Capias. 
Apias, inſtead of a Summons, Error, 251,23. 
Capras awarded for the ſecond Proceſs, 222,1. 
Where Capias ſhall be awarded againſt the wife, 


: : 32341. 
Capias ad ſatisfac. lies for Coſts awarded the De- 


fendant, upon a Nondait, 595,18, 
Caveat. 
The effect and vertue of a Caveat, 483, r. 


3 Certiorari. 
Certiorari ex Officio, when to be awarded, 6, 
Certiorari awarded to certifie a Caſe, 141,16. 
To cer tifie 2 Writ of Adjournment, 445, 24+ 
A new Certiorari awarded, 2777. $97 ,20. 
Certiorari to remove a Recogn. does not excuſe 
appearance, 282,2 
To remove Enditements of Riot in Wales, 484, 
11. 
One perſon ſhall have but one Certiorari, 397,20. 


Challenge. 
What ſhall be a goed Challenge to the Array, 
5478. 

Chancery. 


A ſpecial Scire fac. ſued in Chancery, 3. 
Other Courts ought to take notice of the courſe 
of the Chancery, 68,8. 

Decree and impriſonment in Chancery, after a 
Judgement at Common Law, unlawful, 344 

Not to be relieved after ſuch Judgement , but in 
Parliament, ibid. 


Chancery, 


of the principal Points of Law. 


Chantery, what, 51,23 
Chugzch and Churchwardens. 

One © hurchwarden cannot relcalc or give away the 

goods of the Church, | 234 3 

An lik ina Church is proper an peculiar ro that 

honte that repairs it, 365, 

t one be aſſaulted in @ Church or Churchyard , he 


mult not return blows in his own defence, 357 


The Parſon and Churchwardens are a Corporation | 


5313 


in Len fon, 
Preſeriprion to a Chancel, 504,33 
Whether a Church ſhall be void by the Incumbents 
being creatc:l a Biſhop of Treland, 5714 


Cinque-Ports. 


—  —————— 


The Priviled ge and j uriſdiction of the Cinque- Ports 


examincd, $43,59245 

Common. Commoner. 

Common appurtenant for all beaſts cannot he granted 
over, but for beaſts certain, it may, 15,19. 57 542 

Inhabitants of one Vill, unleſs incorporated, can. 
not preſcribe to have common or profits in ano- 
ther, 152,15 

Commoner may not kill the Lords Conys, who has 
free warren, 195,21 

Nor diſtrain his cattle D«mage Feaſant, 208,1 
Nor caſt down Conyberrys, 2257 

Common will not paſs with the words cum pertinen- 
ts, 253,8 

The extent of a Grant of common, 271,4 

He who hath common cannot licence another to put 
in his beaſts, without Deed, $7542 

Common, pro 25 magnis averiis, good, 530,10 

Where one tenant in common may diſtrain upon a- 
nother, 611,6 

Action, for encloſing three acres of common, 629, 2. 

675, 16 
Conduits and Pipes. 

If one ſell a houſe that has conduits and pipes belong- 
ing to it, they paſs, though the land (where the 
pipes lic) be not ſold, 

Confeſs and avid. See Traverſe. 


Confirmation, 

How land ſhall enure by way of confirmation, 127, 

17 

Conies. See Warren and Commoner. 
Conſideration. 

Conſiderations executory, . x 0 
Divers other conſiderations how extenſible, 275 
Conſideration of love, 180, 19 


Promiſe to pay infra breve tempus, no good conſide- 
ration, 250,1 


What ſhall be held a good conſideration in an Aſ- 


ſumpſit, 342, 8. 667 2. 683. 583.3 
And how to be performed, ibidem 

i Conſultation. 
Conſultation awarded, 137,13. 279,9 
Continuando. 207,4. 618,8 


Whether want of continuance is helped by any of 


the Stat. of Feofails, 528,8 
Contracł. 
What is a good contract, 262,25 


Contingent eſtate. 
A Term certain being limited to one, and afrer to 


121,5 


— 


go to another, is not a contingent eſtate, but 4 
mee! intereſt, 510,21 
Whether a contingent and future uſe be transferra. 
ble, 511 
What ſhall he a good limitation cf a fle, by way 
of contingency, 591.557 
Conveyance. Sce Deed. 


Copybold, and Copybolder. 
Copyholder for lite not to cut down Elm trees, 35 
Where admittance of a feme, was held to be an ad. 
mittance of him in Remainder, 31,1 
Deſcent of a copyholder ſhall not take away the en- 
try of another copybolder, who has right. And 
che heirs entry without admi.hon, is lawful, and 
being in, his turrender is good, 35,10 
A copyholder ſurrenders upon condition, and after 
releaſeth the condition by Deed, is good, 35,11 
Makes a Lea e for years of land, whereof feme by 
coſtome has widows eſtate, ſhe ſhall not avoid 
the Leaſe , unleſs there be an eipecial cuſtome 
for it, 35,12 
Copyhelder in fee ſurrenders to the uſe of his will, 
c. 1 58,2. 199,39 
Copyhoid land demiſable by Leaſe, 75,5 
Caſes upon the cuſtome of Free bench, 125,14. 573 
The heus being beyond ſea ſhall excuſe forſei- 
rure, 225 
In what caſe a copyholder,buying the freehold, loſes 
his common, 253,8 
Copyholder cannot hold a Court Baron, 260,29 
Copybolder-makes a Leaſe, cot trary to the cuſtom, 
the Lord dyes, the reveriioner ſhall not take the 
fox feit ure, 301,5 
whether he, who has the reverſion ofa copybo/d by 
Surrender, may take advantage of a Condition 
within the equity of 32 Hen. 8. 30g 
Copyholder makes a Leaſe for two years, excepring 
the laſt day in every year, does not avoid the 
forfeitu e, ö ü 308, 3 
No action lyes againſt a Lord of a Manor for non- 
ad mittance, 388, f 
Copybolder in the eye of the Law is but tenant at 
the Lords will; and if he will not hold Court, 
the tenant has no remedy but in Chancery, 
58, 
Coty granted to father and his ſon, if he have — 
ons then one, tis void for the incertainty, 


3744 

What grant by copy ſhall be good, - 4341 
Copyhold forfeired by committing waſt, 4357 
By not paying Fine, 617,1 


Copybold lands are as the demeaſnes of the Manor, 
and are the Lords freehold, and therefore not 
impleadablein the Lords Court, 559.5 

The Lords Act ſhall not prejudice the copybolders 
eſtate, | $73 

Coroners. 


If a Coroner be made Sheriff, it derermines his Of- 
face of Coroner, 34 
Where the Sheriff is concerned; the Ven. fac. may 
be awarded to the Coroners, 351 


Corporations. 

Corporation cannot take without Deed ; and if they 
grant over, the Grantee may entitle himſe lf, with- 
out ſhewing the Deed, 110,5 

Whether a corporation may preſcribe, 67345 


Coſts and damages. | 7 
If the coſts given, exceed the damages, wh:reof the 
Plaintiff counts, it is 1 5 


No 


= 
* 


59, % 


* 


An exat TABLE 


No coſts to be allowed, where treble damages are 
given by any Statute, 70,12 
Whether an Executor be chargeable with cofts and 
damages recovered for a Rior, 219,11 
No coſts to be paid by Executors nor Adminiſtra- 
tors. 229,6. 360,22 
The Plaintiff may recover more for coſts and da- 
mazes then he firſt counted; hut damages only 
may not excced the Declaration, 297,3 
Where the Jury finding cofts and charges for the 
Plaintiff, is void, 47333 
In what caſe the Avowant ſhall have coſts, and re- 
leaſe damages, 520,3 
Coſts ought not to be inſerted for the Plaintiff, but 
upon his requeſt, 587,10 
How coſts ſnall be recovered, 595,18 
3 Hen. 7. does not give any coſts , but where execu- 
tion is delayed by the Writ of Error, 636,3 
Bayl in the Kings Bench not lyable to coſts taxed in 
the Exchequer Chamber, 636, 


Covenant. 

Whether a covenant to convey, with a proviſo, if he 
paid an hundred pounds at 13 years end to re-en- 
ter, amounts to a Leaſe, 172,13 

Actions of covenant, 240, 5. 281,1. 297 4. 383, 11. 

390,4. 439,10. 446,25. 644, 5, 
For furtker aſſurance, 251,4 
Upon an Indenture of Charterparty, 263,28 

Where the covenant is general, a general breach 
may he aſſigned, 30445. 370,3 37, 5. 425,10 

The extent of a Covenant in Fatt, 522. 657,7 


Counſel. Counſellor. 
What a Counſellor ar Law may ſay or give in evi- 
dence for his Client, | 90, 18 


Annuity, Pro confilio impendendo, 482,16 
Count. See Declaration. : 
Courts. 4d 
The courſe of every court is to be obſerved, 3 


County courts ought to have twenty eight days be- 


tween, excluſivs, 267,7 
The power and juriſdiction of the court of che Mar · 
ſhalſey, 314,15 
Of the court of Kings Bench, 345,14 


Of rhe court of Requeſts, ibidem 
Of the court of the Marches ef Wales, 349 
Curt temporal may puniſh the falſe execution of 
Firitual Proceſs, 351,4 
Erecting a Dove coat, not enquirable in a court lees, 


491 

where the Juriſdiction of the court ought to be 
wn, 493,14 

The juriſdiction of aourt leet, $51. 883,4 
Debt, for an Amerciament in a court baron, 582,2 
Every one ought to be within a court /eet, and none 


— 


No cuſt me can help that which is againſt Common 


Law, 357,15 
Whether a cuſteme to chooſe the Clerk of a Church 
may be taken away by Canon, 6705, 


Cuſtome of the Manor of Preſton, for payment of 


Tythes, 675,11 
D. 
Damages. 
COR Damnum abſque injuria, an action lycs nor, 
159,11 


In what caſe damages entirely aſſeſſed, not good, 
* 119723943. 42447. 439. ro 

Severally, 25145. 384,15 
Whether damages being found againſt one, ought 
to conclude the other Defendanrs, 351 


See more in Coſts . 
D amage Feſant. 
Where the taking the Lords cattle, damage feſant, 
was held good, 208,1 


Day. 
The Judges ſate on S. Fohn Baptiſts day, becauſe 
it fell out to be the firſt day of the Term, 16, 
What days antiently were not dies juridici, 8935, 17 
Days of payment adjudged, where ambiguous, 646 
11.677,14 


Debt. 

Debt upon a Record ſhall be paid before an Obliga- 
tion, and a debt upon an Obligation, which is 
— in ſuit, before an other that is not, 9,10 

Where debt ſhall be in the debet or detinet, or both, 

88. 238,1. 411. 54545. $49,10. 617, 2. 685,1 

In what caſe the cauſe of the debt muſt be ſhewn, 

207,2. 213,8 

whether debt in the debet and detinet lyes againſt 
the Executor of a Farmer for rent due after the 
Teſtators death, 411. 685, 

Debt, upon ſuretiſhip for an Apprentice, 321. 488,8 

In debt, upon Specialty, leſs cannot be demanded 

then is in the Specialty, but otherwiſe where 

grounded on a Stat. 458,5 

Debt for ſeveral parcels, how not good, 653,41 

Debt or Accompt lyes for I. S. for money delivered 

to I. D. by a third perſon for his uſe, 687, 


; Declaration. 
Implacitaſſet & recuperaſſet, in a declaration, good, 
11 
Declaration in debt faulty in matter, 32. 192, 18 


In form, 89. 16. 245,3 
Declaration may be good, without ſpecial title com- 
pr iſed therein, 43 9. 67345. 691,4 
In Treſpaſs, wherein not good, 46, 351. 443, 
19 
Infra jurisditionem carie omitted in a Declara- 
tion, 95,24 
Where there is a firſt and ſecond declaration,the firſt 
is principal, and the Plea refers to it, 105,41 
1111 415,4. $25,13. 498, 5. 336,3 
Errors aſſigned, becauſe declaration inctrtain, 124, 
9. 187,9. 215,12. 228,4. 235, 6. 245,3- 435, 3, 4. 
472, 1. 618,8. 664,18,19. 668,5. 
Declaration variant, not good, 147,8. 358,18. 498, 
5. 603,29. 664,17. 674,8 
III, becauſe It ſays not in hat Court the Deed was 
enrolled, 291,9 


can be of rwo Leets, $84,4 
Huftings held aſternatim every fortnight, 661,10 
Cuſtome. 

No cuftome ſhall enable one ro do a Tort, 80,2 
Caſe upon the cuſtome of the Manor of Biſhops Taun- 
ton, 3275 
Beauminſter, 368,1 
Manſel, 403,1 
Blewberyy, 435,6 
Southpererton, 436, 
Stoch wood, 573 
Cuftome of Ipſwich for Eur geſſes to make a Feaſt, 
| 355,17 
Of the Manor of Turlop in com, Bedford, 671,2 


Miſpriſion of zhe Clerk amendable, 306. r 
Faults 


of the principal Pots of Law. 


r aults incurable in a declaration, 316, 20. 473,4. 
525,1. 589, 9.588,11. 603,29 

Declaration in debt for Tythes, 351,23 437,8 
where the Defendant makes it good, by pleading 
non eſt fallum, 370,3 
Declaration in aſſumpſit faulty, 406, 1. 444,21. 503, 


14 

Whether a Writ into Middleſex will warrant a de- 
cluration in London. 479. 674,18 
Declaration in covenant ill, becauſe too general, 


485,5. 53744 | 


In an Action on the cafe not good, 50517 
where the Defendant having demurr'd on the 
whole declaration n the Plaiutiff ought ro have 
jud gement, 3572 
The ſubſtance of a declaration not amendable, 587, 
9, 588,11 

Where it ſhall ſuffice ro alledge a general diſtur- 
bance, 60s 
If the name of the County be in the Margin only, 
tis ſufficient, 618,3 
Declaration in Eiectment, 646,9. 662,12 
When it varies from the Writ in ſubſtance, not aid - 
ed by the Stat. 654,2. 65545 
Matter cf form in a declaration amendable, 664, 15 
Where à vicious declaration is made good by a col- 
lateral Plea. 682,20 
Where the Plaintiff, not making a ſufficient title in 
his declaration, nil capiat per breve. 69244 


Deed. 

Deed of goods and chattels, without other Act or 
Ceremony, good. 122,6 

A deed ſhall enure from the time of its delivery, not 
from the date, 264. 135,10 
Fraudulent deed and giſt upon 13 Elix, cap 3, plead- 
ed, 270,3 

d oãn what caſe the deed of title muſt be ſhewn, 292, 11 
All the words of a deed vught to be effectual, if it 
may be, 476,9 
Whether a ſheep- walk may be demiſed without 
deed, 519,2 35752 
Bar gain and ſale for years, of lands in poſſeiſion, and 
the har gainee never enter d, and afrer makes a 
grant of the reverſion, reciting this Leaſe, tis a 
godd Conveyance, 604,32 

Sec Bargain and Sale. 


Default. 
When the Defendant makes default, no day can be 
given him, 357,15 
How far an Infant ſhall be liable to default, 4686 
Second deliverance, 656,9 
Demand. 
What ſhall be a ſufficient demand of rent, and how 
to be performed, 242,8. 476,8. 499,8 
In what caſe a ſumme is payable without demand, 
423,44 
What demand neceſſary upon a nomine penæ. for ſe- 
veral days, 617 
Demiſe ; (ce Leaſe- 


Demurrer. 
Demurrer upon a Scire fac. brought by an Admi- 


niſtraror, 4 
In an Action of Debt, 45. 682, 20 
In bar to an Avowry, 32.24 
Upon miſ-reciting a Statute, | 119 
In Debt for Tythes , becauſe the Plaihtiff has 

not ſufficiently entituled himſelf, 


—ͤ—ę—ä— — ES 


5 Denization. 
Denization is by Patent, and may 


be pro ſempore, as 
for years, life, &c. 


5398 


Ded and. 
Two men riding over Trent, drowned, by the vio- 
lence of the water; their horſes were not Dec- 


dands, 483,18 
Departure. ; 
What a departure is, 147,8 
Departure in ſpight of the Court, 21173. 293,12. 
453 

Deprivation. . 
Deprmation of a Parſon for Homicide, 430, 10 


Deſcent. | 
When the heir ſhall be in quaſi by deſcent, and nor 
meerly by deſcent, 40,8 


3 Detinue. 

Del inue lies not of a houſe, 39,1 
Deviſe. 

Deviſe of lands in ſeveral ways, 22. Cf. 104. 135. 

199430- 427,2. 649,18 

The intent of the deviſor ought to be maintain d, if 


2 1 


it ſtands with Law, 62.371, g. 416 
Deviſe to his heir; after the death of his feme;, is a 
good deviſe by implication to the feme, 75 

I bequeath the rents of D. to my wife for life, paſſeth 
the lands, 104,39 
Deviſe of rent-charges, 144,4. 427,2 
Of the remainder of a Term, 198,26. $09,21 
A Feoffment to uſes without livery, but confirmed 
by Will, is a good deviſe, =—_ 
Deviſe of Lands to rwo ſons, when they come to 
their ſeveral full ages, and to Executors in the 
interim, 259419. 394,7 
particular deviſes of Lands to three ſons, and che 
ſurvivor, cc. 260.21. 394. 448, 28. $90,13. 

; 695,8. 696,10 
Deviſe of Lands, with a Remainder,” 290% 
Wich a Provifo, 460. $90,13 
Deviſe of the next Avoidance in what caſe, good, 


If a thing in Action be deviſable, 
Deviſe to one and his heirs, if he dye without heir, 

it ſhall be to his next brother, 416. 460 
To one and his aſſigns, gives an abſolute power to 


diſpoſe, 450 
Deviſe of Gavel kind-land, $273 
What an E xecutory deviſe is, $92 


To William his ſon for life, and after to Tho. ſon of 
William, (except W. purchaſed as good Lands 
for F-) this gives T. fee, 

Deviſe of houſes with a Previſo, 

To the child that the feme was enſeint, if a ion, 
6565 

Deviſe of Land by Will to ſeme for life, remainder 
in fee, and after the deviſor Leaſes the ſame Land 
for two years, to begin after his death, wherher 
this be a countermand of the Will, 690,3 

Where the firſt part of a Will gives a fee, and the ſe- 
cond part corrects it and makes it but an eſtate 


rail, . 69 $,8 
Diſcommuance. 

Diſcontinuance of a Writ of Ercor, 135.8. 620,6 

Of Plea, . 357,15 

Diſcontinuance miſ-entred, 211,3 


Diſcontinuance in the Record of a Plea, not holpen 
by the Stat.18 Elix. 236,7. 203,5 3587 
What 


BꝝL]V— — ̃ — 


An exad TABLE 


— — 


— — 


What ſhail he a diſcontinuance in an Appeal of Mur- 
der, 283. 
The Plaintiff, after a Demurrer, cannot diſcontinue 
his ſuit, without the Courts licence, 316,20 


Judgment reverſed by reaſon of a diſcontinuance , | Day of the eje&ment mot material. 


571,12 
Diſcontinuance of a Remainder by Fine, 


Diſſeiſin. 


| 


698,10 


where diſſciſin is held to be purged by re- entry, 


0 


678,15 | Elegit upon a Teftatum quaſhed, 


Termor not 2 iſable, 
See Aſliſe. 
F Diſtreſs. 


A diſtreſs may not be uſed, becauſe he has it by Law 


only as a Gage, 


Reſtrain as much as diftrain, 290,3 


148,5 


i 
1 
| 
| 


| 


— — 


And of a Cloſe, by name, 65443 
Ejec firme of a joint Leaſe by two, P3 :455.4 
Of rwo Cloſes, 43544 
Ejec. firme, upon a title by Copy, 2922 
311,11 


E jeftment good, though the day of the date nor of 
the ſealing and delivery of the Indegture be 
mentioned in the Declaration, 546,9 

Ejec. firmæ, de una dom? & uno Pomario, good, 654,3 

Other Caſes, 9,11. 678,15 

Elegit. 
246.4 

After an elegit taken, the party ſhall not have a Ca- 

Tias, the taking of the land in extent, being as if 

he had taken a Leaſe for ycars in ſatisſaction of 

the debt, 3393 

Enditemeat. 


whether one tenant in Common May giſtram upon Fnditements upoh the Star. of 8 H.5. 17, 2. 19,5. 


another. 
Diſtringas. 

Upon a diſtringas the carrle fall not be (old, eſpe- 

cially in a Court Baron, 255413 

Miſtake of the diſt-ingas aided by the Stat. of Feo- 

fails, 395,1. 443, 18. 527,5 


Donative Church. 
Whether the reſignation of a donative church can be 


ro the donor, FRET 63 
The donor has the ſole viſitation and correction, 


ibidem 
Dove- coat. 
Whether a Frecholder may erect a dove- coat, 382, 
10. 450,11 
Whether an Action lies for killing doves, 492,11 


Dower. 
Judgment in dower, affirmed, the tenant being an 
Infant. 111,8 
Dower is to be favored, ib. and 393 
In dower, releaſe pleaded, but not allowed, 151,14 
Writ miſtaken, 217,4 
In dower Age is not allowable, 
In what caſe dower of Lands held in ſpecial tail, not 
well aſſigned, 61545 
Feoffment ſealed before Coverture, but executed 
after, (hall bar dower, 615,5 
Feme dowable of an Advowſon in groſs or appen- 
dant, 621,12 
In Aſſignment of dower, the Sheriffs return needs not 


611,5 


392 


be of preciſe certainty, 621,12 
Where Judgment in dower may be againſt the heir 
or tenant, 683,3 


— 


| Dares. 
None ſhall avoid his own Bond for the impriſonment 
or danger af any other then of himſelf, 187,8 


— 


E. 


Ejectione firmæ. 
F Land and a Cole- pit in the ſame land, 21. 
| 150,9 
Ejefment alledged to be made before the Leaſe, 95, 


25. 145,4. 258,18 
Reſolves upon a demurrer in eje&;one firme, 103,37 
Ejectione firma, de uno me ſſuag io ſiue tent mente, ruled 


to be ill. 125% 
A Leaſe made 1 — Habend. a dato, and the eject. 
ment was the ſame day, good, 135,10. 258,18 


150,9 


Ejec. firme lies of a Cole-myne and of a Boilary of 
falr, | 


31,3. 41,5. 214, 9. 633,5 

They ought to be preciſe and certam in every 
point, 20,41. 95,23. 275,5. 324,3 
Enditement diſcharged, by miſ xecital of the Statute 


5 Elis. a ; 133,5 
Enditement of Per jury, reverſcd, $5737 


For murder ofa Serjeant in London, 279,8.295,1 


Enditement quaſhed for incertainty, 324,3 
For a Reſcous, 345,12 
Enditement for ſcandalous words, 421,1 


Action for enditing one of Felony, falsò & malitioſe, 
O,1 

In an enditement for nuſance, verdi&,without Ilſue 
joined, amended, 50212 
Enditement of a common Barrettor reverſed for 
want of contra pacem, $27,4 
Upon 31 Eliz. for erecting a Cottage without 
our acres of Land, | 603,39 
Every offence ought to he puniſhed within two 
years by enditement on that Stat. ib. 
Enditement againſt an Inn-keeper for ſelling Oats 
roo dear, 609,5 
Every enditement eught to have the addition of the 
party indicted, 610 
And his place of abode, 616,2 
Enditement diſcharged for omitting probortm & le- 
galium hominum, 63 8,2 
For omitting ad tunc, 639,2 
Enditement againſt a Juſtice of P. net having forty 
pounds per an. in lands, not good, $434 


Enrolment. 
Until the Deed be enrolled, the eſtate and freehold 


is in the Bargainor, 5325 
Entry. 

The entry was quod non poteſt decere, for dedicere, 

error, 343,10 


Whar ſhall be held a congeable entry, and what nor, 


3745+ 47447 
Vide Acceptance. ; 


Error. : 
Error in granting a Capias in Chancery, 3 
For an Infants ſuing by Atturney, 555 


Error of a Judgment upon an Action of Trover a- 
gainſt Baron and Feme, 5,5 
Becanſe, in Debt againſt an Adminiſtrator, ir 
was not ſhewed by hom, nor by what autho- 
rity Adminiſtration was committed, 10,13 


Upon the Ven. fac. one Randol Sewel was returned, 
and the diſtringas Was Randol, and the Sheriff 


returned Rannus Sewel , who was ſworn, and 
adjudged 


2 


* 


— — ——— — 
—— — — — 


ed no err, 


54.2 1 


28 


toten r inc levied, 77,8. 238, 
Vi £544 hy one blaintiff only, net good, 94 
reno judgment in Norwich, 128,4 
1 Releateot one Plaintiff in a Weit of error 
ſhul bar che other, and where not, 17.4 
E fa ug neut in a Scire fac, againft one as 
n, not allowed, 171,12 
Or a ndoment in Zurton upon Trent, 184. 3 
In Ir. ate“, 35244 
LIDO tC ntring a Reccx. l, 207, 3. 213,7. 233. 
19. 41543 
Eis oa judgment. 21340. 239,4- 311,0. 41 
5 


Of a In fgment in a Court of Pipowiicrs. 313 
Writ ef lors nor lie upon the firſt Judgment, 
(icher ina Wir of Partition or Account. 324, 
Error, bec iuſe the Plainenf being an Attutficy , did 
at nt pledges de proſe uend?. 329 
Krinc hart by Fine and five years paſſing, 332,15 
Weit of error brought returnable in Parliament 
317 

\Witther a Weit of error lics, before the ſecond 
[Judgment in Account. 355,14 
Err alngn'd directly againſt a Record nor rece- 
vahlc. 359,19 
Where a Writ of error canner be brought by the 


Principal. | a 334,14 
Fre of a Judgment in Cefſavir by dcfſauir. | $474? 
He wo pleails non tenure thall have a VWEIt of error. 

54747 


Error of a Julgment in an Adtion upon a promi e 
of a Teſtitor. 659, 8. 570,0 
Writ of erer not to he admitted, but according do 


the words of the Statute. 628.5 
Eyiny of a Julgment upon the Stat. of Hue and 
Cf, ' 677,13 

E ſr ape- 


How far a Sheriff or Marſhal is chargeable withan 
eſcape. Z. 203, 5» 283,5. 330,8. 419,10. 658 


of the principal Points of Law. 


Debt, upon an eſcape ought always to purſue the 
firſt Action. 94,5 


Action againſt the Marſhal for an eſcape. 387, 11 
619,5 
here a Repriſal upon freſh ſuit is no good Plea, 
upon eſcape. 558 
Eſerew. | 
4 Dee clivered as an eſcrow, pleaded. 85,11 | 
E ſſoin. 
Ein caſthy a Biſhop. 92,20 | 
Eſtoppel. 1 
A Leaſe hy eſtoppel is a good Leaſe to ground Acti- 
on upon Eviftion. 734l 
How a Fine gives intereſt by eſt»ppel. 75 
E ftovers. 
A Preſcription for eſtovers to build new houſes, 
good. 25 
Eſtray. | 


The uſing an eſtyay horſe by riding or drawing, is | 


cauſe of Action. 148,5 

E xcommunication. 

Excommnnicat ion for Recuſancy, pleaded. 32,6 | 
Whether an excommunication may be diſcharged by 
the Kings pardon. (5g - 212,5 

One taken upon excom. capiendo , diſcharged, and | 

why. 366,2 

Execution. g 


A Priſoner dying in execution, there can be na other 


execution 2gainſt his goods or lands. 135,1 1.143 
Pur where there are two Defendants, and one dye? 


in execution, the other is not diſcharged. 143,2 

© Bp | $32,14 
Executinatrer the year and day without Scire fac. 
39443 


E xecutors 
It an executor pay debrs upon an obligation be- 
fore a Statute be broken, this pay ment is a gond 
bar againſt the Statute. 9,10 
Ly the Teſtate rs death che poſicit.on of his goods is 
caſt upon his executor. 113711 
Executor pleads his Teſtator was in debt to the 
king. * 2h 
By tale Plea ehargcablc de bonis proprids. 191, 17. 
547415 571 
Six days thought a convenient time for the exccu- 
tor to remove the Teſtators cattle from the 
ground he had in Leaſe. 204. 
Executor, to pay no coſts. 22349 
How far chargeable with a collateral Promiſe 
made by his Teſtator. 293, 13. 571,11 4033 
417,7- 652,14 
here pleading non aſſumpſit, he loſetli che ad- 
vantage of no Aillcts. 293,13 
Executor hr inging a Writ of Error, may have a S 
perſedeas. D 352,2 
Whecher Infant executor may appear by Atturney. 
OO 441,14 
Where pofitLility of a term ſhall go to the execu- 
tor. ä 509,21 
He can never have an Action in the detinet, but 
where the Teſtator might have had it. 546. 


585,1 
Teſtator may bind the executcr, to what himſelf is 
not bound. $70 57111 


Where an executor promiſeth to pay a Legacy, ic 
ſhall be ſuppoſed he had Aſſets. 613,2 
Where one may be executor, quoad adminiſtration, 
bur not abſolute executor, becauſe Will not pro- 
ved. 614 


How Judgments ought to be pleated by an exetu- 


tor, in bar of other Actions. 625,19 
Executor is chargeable in deht by Covenant of the 
Teſtator, for the principal, de bonis Teſtatoris, 
and by no Act or falſe Plea, de bonis propriis, 
but by ne unque executor. 547,15. 577. 671,3 
Whether an executor ſhall be within the Covenant 
of the Teſtator. 55777 


Extent. Extenders. 


| Extenders upon a Recogn in Chancery awarded to 


have the Land at the rate to pay the debr. 13,15 
A void extent. 5510 
plea to an extent. 179,18 
Whether after an aſſignment of a Debt by the 
King, the King may extend in his own name, for 
the Patentees benefit. 79,18 
No re- extent, after an Elegit is returnel , ſerved; 
though the land be afterward evicted, 3383 
Extent ought always to be by Inquiſition. 369,9 


| Where Lands are extended by miſtake , whether 2 


new extent or re- extent ſhall be granted. 693 
Execution being ſued, and the lands of the one ta- 
ken in extent, and delivered upon the lihe rate and 
accepted, he never ſhall have another extent a- 


gainſt the others Lands. 674,5 
See more in Elegit. 
Ext inguiſhment. 
Several Caſes upon extingurſhment of tent. 273 4. 


64353. 579,19 
te) F. Fee 


Anexal TABLE 


7 
Fee Simple. 


Ne Fee caanot be in Remainder after another. 
591 
Feoffment. 

Feoſ ment made upon condition that he ſhall not ali- 

en, tis a voi conditign. 
2 | 
A feme may have the grant of a Caſtle to be exerci. 
{ed per ſe vl deputatum ſuum. I 
In what caſc Action ſhall ſurvive to the feme. 77,7 
She cannot plead nor be ſued without the Baron. 
239,3. 283,4. 445, 23. 529,5 
Nor have damages for a ve xation to her husband. 
355,11. 655,15 
Feme, with child, committed for want of ſureties, 
releas'd. 355,13 
Where the Baron is acquitted, the Judgment ought 
not to be againit feme covert. 413,2. 435,12 
Feme· covert cndiacd for Reculancy.: 483,14. 529,9 
v here a ſeme ſhall be in an eilate by Remitter. 489 
Tenants payin to a fene. covert, no good pay- 


grent 
2 

ment. . 2 Lean age grit, Cn. 617 

Feme-covert cannot have 2 with the Baren, and 

ad damnum eoum cannot be. 644,5 


Action lies not againſt Baron and ſeme, for convert. 
ing goods to their uſes, but to the Barons — on- 

g 661,11 
Whether feme may join with che Baron for Tort to 
the Baron. 664,15 
Feme ſuppoſed enſcint at her husbands death,ſearch- 
ed by a Vertre inſpiciendo, directed to the Sheriff. 
685 

Two or three women returned by the Sheriff to ſee 
her every day, and be pieſent at her delivery. 
ibidem 


— 


Fieri facias. 
Un ler Sheriff, upon a fieri fac. prizing goods at an 
under value, adjudged oppreiſion. 425, 12. 514, 
28 
Sher if cannot break open a houſe, to take execu- 
tion on a fi. fac. 555,19 


Fines. 
Errors to reverſe a Fine. y. II. 12. 150,15. 39245 
In what caſe a fine ſhall he a bar. 60. 192,18 


595 For forcible detainment fined five hundred p 


| 
| 


—— — 


The extent of a fine, where there are two Vills in 


onc Pariſh. 120,3 
How i: gives intereſt by eftoppel. 175 
The vertue of a fine with warranty. 217,8 
Fine lcvied by an Infant. 230,9 


Fine and five ycars paſſing, bars him, who has right 

to a writ of Error. 332,15 
Covenant to levy a fine of an hundred acres with- 
in the year, the year expires , and a fine is levied | 
of eighty acres, it ſhall be to the firſt uſe. $12,22 
Fine levied by Indenture, declared the uſe to be to 
the wife of J. S. adjudged to be an eſtate for life. 

$25,1 
It may be levied of a Cloſe by a known name in ; 
vill, without mentioning the vill or Hamlet 
where it lics. 574,2 
where an eſtate tail is barr'd by a fine quoad him 
who levied it, and his iſſue, yer not determined 
in ret veritate. . 689g 
Where a Grant by fine ſhall enure by way of Re, 
leaſe. | 696,9 
Tenant in tail of a Rent-charge , levies a fine of the 


Manor, and this fine with Procl. pleaded in bar 
of an Avowry for this rent. 

Fine upon a conceſſit tenementa , how far it ſhall 
an cntail. 


699 
bar 
4044 


Entry. 
Forcible 


X ( Detainment. 
; Endirement ſor forcible entry. 1487. 151, 12. 214, 
| 9. 63942 
ounds in 
the Star- Chamber. 199,28 
| Forfeiture. 
Forfeiture, upon the cuftody of one of the Kings 
houſes. 18,7 
See Copyhold. 
Foreſt. 
Several Reſolves upon caſes touching the foreſt of 
Leiceſter. 155,5 
| Form, 
Want ef form, aided by the Statute of 18 Eliz. 130,2 
Sce Declaration. 


: 3 Formdon. 

.rror of a ludgment in Formdon. 9. 359,2 

Formdon in Remainder. 15 — 5 

One may have Formdon upon ſeveral gifts. 330,8 
Fraudulent Conveyances, 132.453 


Freſh ſuit; ſee Eſcape. 
Free. Bench; ſee Copyhold. 


G. 


Gardian. 


1 in Soccage is dominus pro tempore, and 
may maintain actions in his own name. 55, 
27. 98, 28 

But cannot preſent to an Advowſon. 98,28 
Court ought not to be kept in the name of the heir, 
but of the guardian. ib. 
Cuardian has intereſt ex promiſione legis, though he 
ſhall not forfeit it. 1bid. 


Grant. 
The extent of the word Grant. 
Sce Deed. 
Guildball; ſee London. 


234,2. 292,11 


H. 


Habeas Corpus. 


Abens Corpora returned, notwithſtanding a S- 
perſedeas, adjudged Error. 43410 
Rerurn of Hab. Corpus too general, 219,10 
Whether an Habeas Corus may be awarded to the 
Cinque-Ports. 543 


Heir. 
One being by office found heir, another ſhall nor be 
admitted to traverſe that office. 186,5 
Heir of a Copyholder, being beyond ſea, ſhall nix 


loſe his right. 226 
Bur the Lord — take the mean profits from the 
anceſtors death without account. ibid. 


The heir has an action againſt any one that — 
ace 


of the principal Points of Law. 


«4 


face his anceſtors arms in a Church. 357 
Where thc bcir thall have his age, and where not. 
37255 

Higb-way 
A pain ſcvicd ſor not repairing a high way. SSI 


Homicide. 


Hymicide by a Parſon, cauie of deprivation. 439,10 | 


Huy and Cry. 
Actions upon the Stat, of Winton of Huy and Cry. 
496: 187,9. 350,1. 67 549. 677,13 


— — — — 


T. 


Teofail. 


Hat proceſs and proceedings ſhall be aided 
W by the Stat of Jeofails, 32 Hen 8. 18 Elix 
89, 15. 479. 525,1. $28.8. 346,72, 4 


A vicicus Original is not helped by the Stat. 479 

In utficient Returns aided, 534,18 
7 ewcller. 

Fewellers not liable to action, for a bare affirmation 

of a ſtone without warranty. 4 

Action for ſelling falſe jewels. 455 


Implication. 
The force of ir, 75 
Imp ri ſonment. 
Falſe impriſonment in the Court of the Marſhalſey. 


314,15 

Falſe impriſonment of the Plaintiffs wiſe, who was 
a widow at the time of the action. 323, 1 
Sheriff chargeable with falſe impriſonment for nor 


obeying a Superſedeas. 3797 


Indenture. 

Indenture for levying a Fine to ſuch perſons for ſuch 
utes, and the Fine is levied, it ſhall be to the ſame 
uſes; and no averment can he to the contrary, 
unle's by other matter in writing. 29 

Affidavit made of an Indenture loſt, the party ſhall 
be compelled ro ſhew his counterpart. 429,5 

Sec more in Deed. 


Infant. 

Irfant ſhall not be bound by his bargain for any 
thing, but for his neceſſity. 494. 550,8 
Ought to ſue by Guardian not by Atturney. f. 10. 
250,2. 254,10. 289,5. 303,3. 420,12, 441,14 
Admitted hy Guardian to ſue Account againſt his 
Guardian in Soc. 219,9 
Judgment againſt an Infant reverſed. 274.3. 465 
Leaſe of Land made to an Infant is voidable at his 
election. 320, 
The prix iledges of an Infant. 465. 580,11 
Infant by Prochin amie demandant in a writ of right. 
580, 11 
Ought to appear by Guardian and not by Prochin 
amie. 641 

Information. 
Reſolves of the Judges touching Informations on pe- 
nal laws. 14. 365,5 
Information ſor not coming to Church. 142,9. 480. 
329,9 
On the Star. of 27 EAN. of fraudulent Conveyan- 
ances. 


158,9 | 


Upon 5 Elix. 178. 508 
Upon che Stat. of Uſury. 210,2 
For not receiving the sacrament in three years. 
3955 
Information exhiliiced above a year after the of- 
fence, good, as to the King, but not as to the In. 
former. 365,5. 
Upon the Stat. 39 Eliz. for not reſtoring Paſture 
into Tillage. 418,9 
For corrupt bargairing. 440,13 
Information upon 5 Elz. for exerciſing a Trade, 


not to be proceeded on at Guildhall. 538,5 
Inne - keeper. 

How far chargeable with his gueſts goods. 189, 12 

2244 


ITnne-leeper endiced for ſelling Oats too dear. 60g, 3 


Inuendo. 


The ſubſtance of an Action ſhall not be helped 


by an Inuendo. 154, 
Error for want of an Inuendo. 331,10,17 
Inuendo well applyed. 558,3 

Inrelment. Sce Enrolment, 
Inftigation. 
The extent and danger of the word. $6,x 


Inſtitution. 
Admiſſion and Inſtitution not requiſite in caſe uſa do- 
native. 63 
Where admiſſion and inftitution ſhall be of no force. 
463,11 

Intendment. 
The force and extent of it. 96,4. 104,39. 228, 4: 
23549. 382,49 
Where action is not to be maintain'd by intendmens, 


but by expreſs words. 687. 

Intruſion. | 66,6, 212.4. 
Fointenants. 

If to Fointenants be Defendants, and one dyes, 

the action is not gone. 19 

Another Caſe. 5325 

Jointenants for years. 837 


Make partition. 218,8. 233,2 
Two Fointenants for life,and the one makes a Leaſe 
for years, whether ic ſnall bind his companion. 
91,19. 377,5. 417,6 
Jointenant Copyholder in Fee, ſurrenders to the uſe 
of his Will, and dyes, before it be preſented, it 
ſhall bind the ſarvivor. 100,30 
Jointenancy upon a deviſe. 259,19 
J. <. and S. a feme ſole jointenants for life, the feme 
rakes Baron, who grants by Fine to I. ©, tene- 
menta predita--whether this grant by Fine ſhall 
enure by way of Releaſe or by grant of the e- 
Nare. 695,9 
Jointure. 
What ſhall be a jointure within the ſtat. 11 Hen. 7. 
174-*474,7- 488,9. 370.624 


Journeys Accompts. See Writ. 


Treland. 
A Writ of Error ſent hence, adjudged a Super ſede as 
ro the Kings Bench in Ireland. 334.19. $5215 
Of the creating a Biſhop in Ireland. $52,15 


Iſae 


A 


An exal TABLE 


Iſſue joined. 
Iſue not well joyncd, 44,11. 550,11. 588,9. 525,7 


899,22 

Mil-joining ies aided by ſtat.32 Hen 8. 87, 13.8 50, 
11. 576,3 

Iſue upon a negative pregnant is an iſſue, ibid. 
What ſhall be an ill ue in aſſumſſit, 544 


Without an athrmative and a negative no 7ſſue can 
be joined, 580,9. 589 


Judgment. 
Arreſt of judgment in aſumpſit, 110%. 115,1. 116,3 
98,27 
Alrcy judament no iſſue ſhall be taken, 125,13 


Faux jude ment, in Wibton ſuper Wye upon an Aſixze, 
38,15 
Judgment de bonis Toftatoris, upon a falſe Plea of the 
Executor, 19117 
Rever e upon miſpriſion in the Declaration, 237,5 
Where jud;ment ought to he in miſericordia or capi. 
atur, 258, 12. 439,12. 638,5. 342,2 
Tutgment reveried in a Wit of Righr, 
becau c one of the Defendants was within age, 
80355 
Tudgmen's for words reverſed, 331,10,11,12 
Affi med quoad part, and reverſed quoad the reſi- 
duc, 3439 
Aſter iudgment at Common Law, no relief to be gi- 
ven in Chancery, 343,1 
Revcried, bccauſc no Writ of priviledge filed, 
418,8 
Where judgment ſhall be entred quod eat ſine die, 439 
11,12 
Revericd, becauſe vi & arms emitted in the De- 
claration, 443,19. 536,3 
All Judgments are either by Award, Confeſiion, 
De fault, or by Trial, 458,13 
Tudgments mil-entred, amendable, 631,5 
Judgment reverſed, becauſe not conditional, 681,19 
Where judgment in dower may be againſt the tenant 
or heir. 588,3 
Judgment in Durham reverſed and a Writ of Refli- 
tution awardcd, 698,11 


252,12 


Fuſtice of Peace. 
Words ſpoken of a Juſtice of Peace actionable, 56, 
l 1. 38,4. 90,17 
Sce Words. | 


Furors. Jury. 

7 «ry, having once given their Verdict, although it 
be imperſect, ſhall not be ſworn again on the 
ſani iſſue, unleſs in caſe of Aſſiſe, 210,2 

Where ene 7ury man only appears at the Viſi privs, 
Zales a wardable, 316,19 

Miſtake of a Jurors name when amendable, 457,1 

Where a Jury found it the Deed of Edmond, the 
Bond buing Edward, vicious, 640,4 

Where twenty five are returned on a Ven. fac. good, 
if the twenty fifth perſon he not (worn, 647,14 


Juſtification. 
In what caſe juſtification found for one Defendant, 
the other cannot be guilty, 134 
Wh: re juſtification, without ſhewing any title ſhall 
be good, and where not, 229, 5. 292,11. 317,21 
He who claims inter eſt under an Act in Law, may 
juſtifie, without ſhewing it, 317,21 
Juſtification in another County, 372,1 
What ſhall be held a good juſtification upon an Acti- 
on for words, 676,12 


= 
3T/ 


| 


T - 
* 
is, 


King. 


He King without Parliament may make crdcrs 
for Government of the Clergy, and may de- 
prive them if they diſobey, 37 

Nc cannot be ſciſed to an uſe, 30,22 

34 Hen.8, makes all the Kings Grants by Patent or 
Indenture, good, ib. 254.2 

Of things tranſitory the King may be put out of 
poſſcilion, but not of things permanent nor of, 
an inheritance, 54 

As to an Advowſon, he has no ęrcater priviledge 
then another perſon, | th, 38 5,15 

If the King hat h title to preſent by Lapſe or Outla- 

ry, and docs it not in his turn, hc ſhall loſc it, 54. 


1 


215,2 

What Rcleaſe ſhall net har him, 82,5 

The King may preſent by Parol, 21847 

His Protection how far allowable, 1-72.10 
822 


His Prerogarive, 481. 513,23,24. 692, 
Whcther the King may create a Biſhop by Patent 


WW W444 + 


without any Writ of Conge d' eſlier, 55415 

: Knight. 
Knight of the Bath ſued by the title of Barenet, 432, 
15 


Largain and Sale made to one with the Addition of 
Knight, who is not fo, is good, 24045 


—— 


Lapſe. 


N whatcafe and by whom advantage may be ta- 
ken of lapſe, 
Lapſe is but unica ꝙ proxima vice, 215,2 
L aws. 

Leges poſteriores, leges prioves contrarias abrogant, 
I21,4. 529,9 
The law gives no remedy for voluntary negligence, 
46 387 
Where the Canon and Civil law are contrary to the 
Common law, 463,11 


Leaſ:s. Leſſor. Leſſee. 
Leaſe of Tythes in eſſe, the Queen grants another, 
34 
Where a ſecond leaſe ſhall he in contingency or in 
eſſe, 71.3. 180,19 
Leaſe enuring by Eſtoppel, 73,1 
Leſſee for ſixty years, takes a new [eaſe to begin ten 
years after, tis a jurrener preſently, 84 
Covenant, grant, and agree. apt words to make a 
leaſe for years, 92,19 
Leſſee for years cannct bind or charge the frec-hold, 
142,20 
What leaſe not good, unleſs the antient rent be re- 
ſerved, 173,14 
Several Caſes adjudged upon leaſes for years, 227,3. 
233,1. 275,4. 318,2. 349. 489,6 
Leaſe from the day of the date and from henceforth, 
arc all one, 253,18 
Leſſee for life makes a leaſe for years, excepting the 
wood, gocd, 2 95,2 
Leſſor ſhall not be deprived of his advantage, by the 
act of a ſtranger, 3005, 3 
Where 


„here aenmen of a fraſe and acceptance of the 


= of the principal Points of Law. 


] 
| 


. 1 » "<3 x. ' 
rent ſhall nor har the leffor, of huis Covenant, who 


may char ge rhe leſſer or aſſignee at his election, 

39549. 33441 

A. makes a leaſe recerving rent payable ar Aich. or 
within twenty days, and dyes afrer Mich. and 
befor c the twenty days,wherher the rent ſhall go 
ro the Netw Or EntcurOC 
pot flea of a leaſe of Fythes in righe of his wite, 
to her former husband, grants t. 
good, 318,1 


A. 
as FE.VOCCUrTIS 


tum ws [un 


here a lvaje to begin in futur is not good, 318,2. 


459,5 
enſe to an infant voidahle at his election, 
Where a {eaſe made by the husband may be avoid- 

el hy the wife, 332,14. 417,5 
What ſhall be held a fraudulent leaſc, 455 
A leaſe may be detet mined, by force of condition 

endorſcd, if it be hefore ſcaling and delivery, 455 
Vhere eee for years lets it after his death till 1. 

1529, is a good leaſe, 459,5 
Leaſe of D. excepting all woods, under ends. -whe- 


320,1 


» 


— —ũ—— ͥ ͤ ͤr:(— — ũ — 


— — 


Cuſtome of All-hall>zws touching the choice of 
Church-wardens, 532.19 


5 , . 07 . 
In London the Parton and Church-wardens are 4 


310 


1 


— 


ther the ſoil! of chete woods are excepted, 487,7. 


524,11 

Words in a patent enure as a Covenant to bind /ef- 

foe and his align, 

Where a leaſe ſhall be held to be drowned in the in- 
hcricancc, : 

Leaſe made by Baron and jeme, 


A" 
Pr 


617,1 


4 


| 


| 


61944 | 


Where averment couple to be made of the life of | 


the [-ſſor, 522,13 
Veoffinent made to leſſee for years to the uſe of a 
ſtranocr, ſhall not extinguiſh che Term, 643,3 
Leaſe of a Garden-plor,rhe letlee aiſigns, the aſſignec 
builds on ir, and leaves a little Garden- plot, the 
leo(Þr makes another l-aſe of the Garden-plor to a 
third per ſon, and the building paſſeth, 648,15 
In what caic a leaſe made by ſeme for twenty one 
care, without reſerving the antient rent, ſhall 
bind che dcviſce of the fon, 
Leet. See Court. 
Letter, and Letter of Atturney. 
Action ſor rccciving money by a counterfeit letter, 


223 
Letter of Atturncy by Baron and feme how valid, 
5175 
Liberate. Sce Extent. 
Licence. 
A Licence, of its nature, cannot be without wri- 
ting, 103,39 
L imitation. 
What ſhall be held a limitation contingent, 415 


Linco/nſhire. 
Lincolnſhire has three divitions and three ſeveral 
Commiiſions of the Peace, 276,5 
Livery ard ſeiz in. 

What fall be a good /rvery upon a Feoffment, 20. 
Upon a leale for lives, 583 
Whether {very made after the day of the date of 
the Dee he good, 153,1 
Where Habendum à die con fell ionis, and livery made 
after, is good, 458,5. 553 

a London. 
In what caſe the cuſtome of every days market in 
that City, is allowable, 62,10 
Every ſrec- man cannot legally buy all manner of 
wares in his hop, ibidem 
Falſe impriſonment by command of the L. Mayor, 


- 81,4 
The cuſtome touching Arrcſts, 280 
In Lenden the Lord Mayor is perpetual Coroner, 

4 531,11 


| 
| 


| 


— 


| 
| 
| 


688,5 


— ä 


Corporation, on $32,13 

Guildhall has no juri diction to proceed on a penal 
; law, 1 5 732,5 

Cuttome of S Ka, harires in Colemanſireet, 670, 6 
- 


\ 


—  — — — 
— — — - 


AMandanus, 40,5 


Manor. 
M Ithin one nr there may he another Ma- 
nr demitable by Copy, and within that 


Mane there may be cuſtomary tenants, 


274 
Man-ſl1ughter. 
What hall be adjudget manſlaughter, 256.1 
Manucaptors. Sce Bay). 
Marriage. 
Maritagio non ſatis fal lo, 55 


For the value of the M iage, tener is not requi- 

fire, : 66,5 
Covenant, upon marriage, 102,35 
Valore marttagn, ; | 151,13.155.,5 
Action, for words ſpoken, that hindred a Marriage, 


| 4223 
| Maſter and Servant. 
In what caſe the maſter may bring his Action for 
wrong done to his ſervant, 223. 224,4. 612,3 
How far che maſter ſhall be chargeable with an act 
of his ſervant, 470 
And how far the ſervant himfelf ſhall be char gea- 
e, 20 
Whether action lies for the maſter for the —— 
of his ſervant, 653,T 
Mill. 
o convert a corn-mill to a fulling mill, waſte, and 
ſo of a hand mill to a horſe-mill, 182,22 
Miniſters. 
Deprivation of Puritan Miniſters for non conſormi- 


ry, lawbul, 
f Miſericordia it 


In every caſe the Plaintiff and Defendant ought to 
be in miſericordia, or capiatur, unleſs the Defen- 
dant primo die conteiles the action, 211.3. 350,1. 


f 420, 11. 630,2 
(feaſance. : 
\nomer. 


Miſnomer, amendable, 67.7 
Mw fe ſance of the Clerk amendable, after in null» e 


p 


Mis 


erratum pleaded, 359.2 
i ſcreturn. 
Miſ-return aided by the Statute, 393,12. 414 
Pleader. 
Mi. 
l trial. 


Miſ-trial adjudged, and a Ven. fac.de novo awarded, 
875,12.256. 585,8. 599,22. 675,10,11 
Miſ-pleader and miſ-trial aided by the ſtat. of 32 H. 
8. and 18 Eliz. and cannct be quaſhed afrer ver- 
dict, : 318,1.353,7 
M1ſ-trial, becauſe twenty five were returned, and 
the twenty fifth perſon ſworn one of the twelve, 
547,14 
Moneths. 

2 to be an hundred cighty 
alt a year, 167,5 

Mortgage. 
Mortgagee of land hath an abſolute intereſt, 248.2 


Six moneths, ex 
two days, or 


(4) dS: urder 


—— — 


— — 


— 


Murad v. 

"Tis murder to Nay any Sheriff, Serjeant, or Officer, 
in execution of procciſs, without malice pre- 
pen cd, 280 

Or ſor killing a watchman in ſtaying night-walkers, 


280 
N 
Name. 
N. Iſtake of a name of Bapriſme, adjudged Error, 
[ 116,5 
N-m:n collectidum what, 145 


Fcirs and Peter all one name, 425,11 
So Sander and Alexander, Foan and Fane, 
Franciſeus and Francus, 
Hut otherwiſe of Edward and Edmond, 558,4. 640,4 
Identitate nominis allowed, aſter Judgment and Ex- 
exccution, 623,16 
N.tturalix ation. 
NI ix at ion is always by Parliament and perpe- 
[f one be naturalized for a day, it is good 


tual: 4 
for over, 5397 
Niſi prius. 
The Recod of & prins, in what caſe to be amen- 
ded. 130,2 


Sce mere in Record. 


Nomine prnæ. See Demand. 

Non- ſuit. 

The Plaintiff appearing , arguing by his Councel, 
and praying Judgment, cannot be non-ſuited the 


fame Term, 35 
Von: ſuit, becauſe Action miſtaken, 647,12 | 
Notice. 
Inſufficiency of notice, 9. 381,9. 391 


where notice ought ts he given, and where not, 
432,12. 488,8. 452,12. 644,5. 684,2 
vhat notice to the inhabitants ſhall ſuthce, upon a 
robbery, 6757 
Nu ſance. 
here a ruſance is made to the land of tWo tenants 


— 


— — — 


1 
1 


in Common, they ſha!l join in the Action, 231,10 


Where Free- holder erecting a Dovc- coat, adjudged 
a nuſance, 382,10. 491 
Onc cannot preſcribe to make a nuſance, 445,2 5.491 
Nuſance, by a Mill- bank cauſing an over. flow ot an 
adzacent Meadow, 


O. 


Oath. 


7 One ought to rake any Oath to accuſe them- 
N {clves, but tobe procecded againſt by wit- 


neſles, : 388,1 
Perſons bayled from priſon for refuſing the Oath 
ex Officio, ibid. 


whether Action of che Caſe lies againſt a man that 

has taken a falſe 04th, to the prejudice of him, 
601,26 

Obligation. 

Obligation dated in Ireland, the Plaintiff may al- 
ledge it to be made here, 76,5 
An Obligation with a condition cannot be diſchar- 
ged by a contract, 100,29, 195,20 


55518 
ö 


Obligatien made 15. Nov. and not ſealed or delive- 
red till 18. Nov. 135,12 
Teneri, in viginti nebulis, good, in viginti literis, void, 
1 203.4 
A Bond in Italian, adjudged good, 208,2 
A Bond cannot be diſcharged without Specialty, 
: oh 254,9 
Nor made void by falſe Latin, 251,22 
The extent of a Bond to perform Covenants, 281,1 
Bond * quinquageſſimis libris, or in trigintate libris, 
good, 250 8. 309, . 8,2 355,10 
Variation of a Eill Obligatory, 3 291,10 
Where a Bond ſhall be held to be joint or ſeveral, 
=. 
Obligation made 29. Aug. and the Latitat was ſued 
out 29. June before, yet ſufficient ro maintain 
Action, $61,9 
Obligation with a ſpecial Condition, how forfeited, 


3 594415 
In terengentate libers, void, 603,28 
Threty pounds for thirty pounds, 607,2 


Bond dared 1. May to pay the fifteenth day of May 
next enſuing, it ſhall refer to the day and nor the 


moneth, 646,11 677,14 
Occupant. 
Where the Leſſee, ſhall retain as Occupant, 200, 32. 
15 
Offices and Officers. _ 


What Offices ſhall be taken to be within the far. 
$ Ed. 5. 269,1 
Killing Conſtable or other Officer in doing their du- 
ty, murder, 282 
Out lary. 
Outlarys reverſed by Error, 258,17. 52 1, 6. 528,7. 
$31,11. 576. 650,19 
Outlary pleaded and a good bar, 425,11. 484,2. 
616,1 
Upon Outlary, he ought to appear in-perſon, bur if 
ſick by Atturney, 462,8. 616,2 
Reverſed by rhe parties heing beyond ſea at the 
time of the Exigent, 464,12 
What ſhall be forfeited by Outlary, $13,23,24 
Where there are twoPlaintiffs and one is Outlawed, 
whether ' tis a good bar againſt the other, 615,1 
Revers'd,becauſe the Indietment wanted the place 
of his habitation, 616,2 


p. 


Panel. 
_—_ and Schedule all one in ſubſtance, 72,3 


Pardons. 
Pardon before ſentence, bars the giving Coſts, 3353 


Parliament. 


Act of Parliament 16 Fan. 23 Elix. miſ-pleaded, 


139 
A Writ of Error in Parliament, is by its diſſolution, 
determined, 341% 


Parſon. Patron. 
Patron has an hundred eighty two days in the ſix 


moneths, to preſent in, 1677 

Parſon deprived, for Homicide, 430,10 
Partition. 

Partition between jointenants for years, 218,8 


Patents 


— — — 


— —äĩẽ 


Patents. 
Letters Paterts oc Protection, not allowable, 477,10 


Payment. 
P ayment beſore tlie day is good payment at the day, 
2 
Pedler. _ 
A wandring Peder adjudged a Rogue within the 
ſtar. 57745 
Per jury. 
One that commits Perjury(nor puniſhable by 5 El.) 
may be cadired thercot and puniſhed by Fine 
and Impritonment, 8, 
In What cad not puniſhible by enditement, 120, 
2. 5c8. 601,25 
Perjury for the King, puniſhable, 21244 
To call once perjured beaſt, is Actionable, 107. 436, 


5. 613,1 
Perpetuity. : 
What ſhall be held a Perperuity, condemned in law, 
698,10 
Phyſitians. 


Phyſitians in London may not practiſe without li- 
cence from the Colledge, 1214 
Sce Quantum meruit. 


Piſcary. 
Whether an Ej-&ione firme lies of a Piſcary, 146,4 


Pipowder. f 
The extent and power of a Court of Pipewder, 313 


Play. 

A. and B. ar play, B. echonactly ſhoves his money 
into A. his leap, and A. keeps ir, without reme- 
dy tor B. 356,5 

Players with falſe Dice, how puniſhed. 497,4 


Pleas and Pleadings. . 
The ſubſtance of a Plea, not amendable, 14.261,24 


Faults incuravle ina Plea, 27. 37043 
Falfity of Plea finable, 64 
Reling Ning his Plea, amerceable, ibid. 


One, impleaded in an Action, ought to ſhew the 


cauſe, other wiſe the Plea is not good, 82,4 
Eſcro w pleaded, 85,11 
Pie in Replevin, 127,16. 637,5 


Action for words, the Defendant pleads qgivag part 
nn culp. qu other part juſtifies, 127,18 
Miſcpleading, 139. 204,6. 252,24. 350,21. 439,11. 
$31,14 

Plea upon a Conditional Obligation, 155, 1. 232. 
254.9. 359,20. 558,7 


Non ſum informatus, pleaded, 220,1 
Plea in Pattery, 22475 

In an Action of Covenant, 254. 292,11 
What Pleas rcccivable, and when, 261,24 
Plea of a feme without Baron, vicious, 288,4 
Nul ti I Record, pleadcd, 303,5. 380, 
Plea in bar of Errors. 332,5 
Plea. not good, becauſe not in certainty, 359,20 

For nat ſhewing Deed, 350,21 


When one pleads a diſcharge, he ought to ſhew how. 
But generally non damnificat , without ſhewing 
how, 353,24. $34,7 

In Debt upon a Bill, payment is no Plea, 3774+ 531, 


14 
Reſcous upon mean proceſs, a good Plea for the 

Sheriff in Eſcape, 419,10,11 
Plene adminiſtravit, when pleadable, $7949 
Pleas for an Exccutor, 625,19 


of the principal Point. of Law. 


Plea and Plea over in bar, 


6 27,27 2 
: 551 
Where the Defendant him(clf ſhall not take advan- 


| Tender pleaded, and how, 


tage of his own vicicus lea, 678,15 
| Payment in aſſumpſir, pleaded, 65C,2 
| Where not compriſed is no good Plea, 730 


See Declaration. 


3 Pledge. 
Pledging goods does not make an abſolute proper · 


9 245,2 
| Aſſumpſit, upon Jewels pledged, 297,09 
g In what Cale the Plaiatiff ought to find pledges, 

| 4142 
Plenarty, 123,8. 463,11 

| Preſcription. 
| Preſcription for Eſtovers good, 25. 255,15 
For Paſturage of two Geldings, 27 
For Tythes, 116,4. 501, 0. 376,3 
For Common in another vill, not geod, 152,15 
For taking Thorns, 256,15 
To make a Nuſance nor good, 446,25 
Of a Court Baron, how tobe laid, 582,2 
Where a general Preſcription may ſerve, 384.4 
To ſit and bury in the Parſons Chappel at Pet- 
worth, 605 


Preſcripticn, quod omnes poſſeſſores, c. whether 
good, 669, 19 
It is not neceſſary to alledge a Preſcription, for long. 
er then ſixty years, 56,3 
How a Corporation may preſcribe, 67353 


Preſemment. 
Pre ſentment made by the wrong name of a Corpo- 


ration, good, 1 248,7 
Free · holder preſented for erecting a Deve- coat, 382 
10 
Preſidents. 
Preſidents are founded upon great reaſon, and to be 
obſerved, 385,17 
Privity. 


7 
A Scir. fac. not well brought, for default of pri- 
vity, 4 
Proceſs. 


All Proceſs in the Common Bench are returnable 
at the common days, in the Kings Bench, de die 

in diem, 17 
Miſ-awarding Proceſs (aided by 32 Hen. 8. and 18 


Eliz.) amendable, _ 10, 
One Proceſs ought to warrant another, 89,15 
Procedendo, 203,5 

Prochine amie. 
The Original of Prochine amie in our Law, 641 


In what caſe a Prochine amie is appointed to an In- 


fant, 641 

: Prohibition. 
Prohibition, in a ſuit for ſubſtraction of ay” 
269, 


If any Court of Equity intermeddle with any mat - 
ters properly triable at Common Law, or which 
concern free-· hold, they are to be prohibited, 335, 

— 4. 483,26 

Prohibition to the Prerogative Court to ſtay the pro- 
ving a Will, 345,15 

To the Court of the Marches of Wales, 349. 37 

Prohibition, by rhe Plaintiff in the Spiritual Court, 

to ſtay his own ſuit. | 352,3 

Prohibition denyed, where the wife ſued the huſ- 

band for alimony, 354,1 


In another Caſe, 433-29 
De 


Z— —— — ͥ ͤ [TTV — — 


— 


De molendino de novo erefto , non jacet prchibitio, 


42947 
Prohibition to the Admiralty, 51427 
To the Spiritual Court, 535,19 
To the Court of Requeſls, 535720 
Promiſe. See Aſſumpſir. 
Proof. 
What ſhall be held a ſufficient proof, 281,9 


Property. 


* * . 1 . | 
If one hire a horſe for three days, during that time 


| 
| 


he hath a ſpecial property, and the owner cannot 


take the horie from him, 


Quantum ine uit. 


Udgment for an hundred pounds to a Thyſitian 
for curinga Fiſtula, 370,4 


Promiſe to pay tantum quantum meruerit , 15 certain 


enough, 818,3 

Quatre Impedit. 

Ware Impedit 

by x 7.385,16. 673,5. 591 4 

In Quare Impedit , the Biſhop cellated afrer 11% 
moneths at twenty cighr days ro the monerh,and 
within half a year, and adjudged good, 141,17. 

166, 

Quare Imſedit againſt the Biſhop of Linc. for di- 

ſturbing him to preſent to the Church of Bar- 


roughly, . 650 

Brought againſt the Incumbent withour naming 

the Patron, ; 651 
Nuare incumbravit. 

In what caſe grantable, 93 


Quo Warrant). 
Whcther a uo Warrants lies of a Court Baron, 259, 
Outlary upon a Quo Warranto ſor Keeping an Inne, 
529,7. 53171 


— — 


K. 


Recognizance. 
Ecngnizance acknowledged by an Infant, made 


1 void, 59,5 
Recogn. taken, where the cauſe is removed by Hab. 
Corus, 98.27 
Not well certified into Chancery, and the procce 
dings ther con erroneous, 669,7 
Record. 
where Records are amendable, for words miſtaken 
or omitted, and where not, 119,8, 153, 1. 244, 
1. 157,8. 185,5. 255,29. 353,8. 429,4. 628 
Record remanded, 206,1 
Falſe Entry of it, adjudged Error, 207,3 
Record amended, after Error aihgned, 444.22. 628 
Acts of Record ought to be ſhewn ſpecially, 560, 
Action founded on a Record how to be proceeded 
in, : | 557,3 
Record of Niſi prius ought to be warranted by the 
Roll, and varying from it, is void. 570, 8 


Recnery. 
Whether a Contingent eſtate ſhall be Larr'd by a 
Recovery, 592 
A Recovery againſt tenant in fee-fimple, ſhall never 
bind a collateral title or po hhility. 893 
Recouper, Sce Bayliff 


235,8 


| A general Releaſe ſhall not bar what is ſuturc, 


$3. 92. 216,2. 157,28. 217,5-247, | 


An exat TABLE 


ee — 


- 
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eee 
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Recuſants. a 
Recuſant endicted for going above five miles from 


his abode. 35275 
For endeavor ing to perſwade, 357,15 
Inform'd againſt for not receiving the Sacrament, 


35535 
Reſolves upon ſcveral Statutes touching Recuſancy, 
480 

Releaſe. 6 
; Releaſe made to one, who is but tenant by ſuffer- 
ance, does not veſt any eſtate, for want of pr.. 
vity, 199,65 
After a Covenant for repairs, ſhall be no bar, 170 
11.3cc,q 


Releaſe of Errors pleaded, 2439 
Releaſe, after Judgment, and before athrmance , 
good, 401,10 
Where a Releaſe of all demands ſhall be a good bar 
ro rent incurred after, 485,5 
Andi no bar, in an Action of Covenant afterwards 
broken, 487,5 
822 
923 
* , 5 
Releaſe hetwixt the Verdict and day in Banco, not 
receivabhle, 646,10 
Where a Grant by Fine ſhall enure by way of Re- 
leaſe, | 656,9 
Relief. 
Relicf paid to the Lord Parkley for land in ward 
to the Queen, 28 


Remainde;, 
Whether deviſe of the Remainder of a term be good, 
! 198,25. 450 
What ſhall be held a void Remainder, 50 
Where a Leaſe ſhall enure by way of Remainder, 
| 557 
Whether there can be a Croſs-Remaindey by impli- 


cation, here an eſtate js limited to divers, $55 

Diſcontinuance of a Remainder, 652,10 
R emitter. 

Where feme ſhall be iu an eſtate by Remiiter, 48, 


Rent, Rent-charge. 
In Debt, ſeiſed at the cime when the rent incurr'd, 
enough, 118,” 
Rent payable at Mich. or within ten days, how ad 
judged, 227.3. 233,1 
Rent · charge to one and his hcirs, during his life an. 
two others, good, 282,2 
Rent payable ar Mich. or within twenty days, and 
the Leſſor dies between, whether payable to 


heir or executor, 310 
What rent arrear ſhall be cauſe of entry, To 


Repairs. 

Several Caſes upon Covenants for nor repairing, 170, 
11. 240, 5. 309,8. 329,8. 399,6. 645,7 

Notice for repairs, when neceſſary, $4445 
Where the thing let, muſt firſt be repaired by the 
Leſſor, 6457 
Waſte brought tor reparations, which if amended, 
pendant che Writ, it ſnall nor excuſe him, 558 


Repicader 
In what caſes awarded, 6. 
230 239 
30 7 © Replication. 
Replication VICIOUS, 221,2,3. 315,17. 340,5 
Where a general Replication ſhall be good, 225. 


n 5 1 
2992.3 


127 


4 — 
16. 270,3. 


97 
— 5 


Ot Where the 


Aſſet: 
—— 


Replication il, hecanſe it ſhews 
4 8 * 


To 


Pl 


d 


of the principzl Points'of Law. 


Ams ce, * 


ze Aſſets ſhould be, | 303,13 
In what caſe a Repl. may be a departure from the 
Declaration, 514 
Replication and Traverſe concerning the C inque- 
ports, good, 69258 


Cee Declaration. 


Rep ein. 
What may be pleaded in Rey levin, 127,16 
Return awarded , where it appears the Defendant 
was in poſſeiſion of the beaſts,&c. it they be de- 
livered by Replevin, $1941 
Replevin for rent, 44411 


Requeſt, 
Licet ſæpius requiſitus, when ſufficient, 183, . 194,10 
22742. 640, 3.632 
The difference where a requeſt is upon duty, and 
where tis upon collaretal matter, 523,8 


| Re ſcous. 
Caſes upon RIſcue, 2417. 4854 
Endirement for a Reſcous good, without vi & ar- 
mu, 345,12. 472,2 
Reſcous a good return, upon mean Proceſs, 49, 10 
In what caſe an Action will lie for a Reſcue, 485,4 


Refcous of forty ſheep diſtrained, 588,8 
Reſignation 
Of a Donative Church to the Donor, 53 
Reſtitut ion. 
Writ of Reſtitution of an Alderman of Coventry, 
540 
Of a Burgeſs of Hertford, 306, 18 


Writ of Reſtitution how to be awarded, 698,11. 41. 
| 246,4 
Retraxit. 

Retraxit, an abſolute bar, | 211,3 
It oaght to be in proper perſon, and not by Attur- 
ney, ibid. 

Reverſfimn. _ 33 
Grant of a Reverfion without Attyrnment, not 
good, 122,6 


Reviver. KI 
A Fill of Reviver cannot be after a Bill of Reviver, 
| 186,5 
Revocation. 


Revocation of a Deviſe in Fee, by a Leaſe delivered 
ta a ſtranger, E 
What ſhall be a good Revocation of a Will in wri” 

ting, 115,2. 497,3 
Robbery. OS 

Robbery done After daybeeak, and before Sun-ri- 

ſing, feund for the Plaintiff, 105. 187,9 

Robbery done on a Sunday ſhall be chargeable on 

the Countrey, 496, 2 


— as — —————— 
— ——— 
— 


8. 
Sale. 
Cale in Market, no good Plea in Trover, 165.3 


Sale of anothers goods, without Warranty, is at 


the peril of the buyer, 197,23 


196,22 


Scandalum magnatum, 


— 


| 


Scatdalous words, 4213. 432,11 
5 Scare facias. 
Sci. facia upon a Recognizance in C hancery, . 12. 


Againſt an Incumbent in what caſe awardablle.. 
Afainſt a bail in an Action ar Tyn, X. 
Scire fac. without mention of the Ca pia awarded, 
. 97826 
The principal received, aſter Capi at returned, and 
Sc ire fac. awarded againſt the bail, 109,5 
Againſt an Executor on a Judgment in Debt 4. 
gainſt the Teſtator, who dyed priſoner in execu- 
tion, a good bar, a 135,11. 143.2 
Sc. fac. brought by the ſucceſſor of a Colledg, 159, 


"ey TY 
Se. fuci upon bail, - 165,2. 197,12. 25.0658 
Againſt the heir of the heir, 185.7 


Sc. fac. ought always to pur ſue the firſt ation, 331, 
ks J 
Where one ſhall be in Execution after the year nd 

day, without ſc. fac. 64.3 
If an Executq; recovers and dyes inteſtate, his ad- 
miniſtrator May not ſue Execution by ſe. fac. for 
want of privity, Toy 394,5 
Sc fac. on a Recogn. for the good behavior, vi c 
arms omitted, Judgment ſtaid, 412,12 


Asaind Ter- tenants and their Plea therunto,505,19 


Againſt a Sheriff, 31428 
Againſt an Executor, ED 328,6 
Sc. fac. to have execution of damages recovered in 

an Appeal, 


549,9 
Seiſin. 
What ſeiſin ſhall be ſufficient to maintain an Aſſiſe, 
5 142, 20 
Sei ſin is always in the realty, ibidem 


: - Serjeants at Law. 
The Author created a Serjeant at Lam, and the 
form of the Writ, 658 
Fifteen other Serjeants made, 6715 


Servant. See Maſter. 


: Sewers. 
The power of Commiſſioners of ſewers touching 
Fines, 335,5 
They cannot tax a whole Townſhip, but ir ought to 
be done ſeverolly, 336,5 


Sheep-walk. See Deed. 
Sheriff. 
Sheriff how far chargeable with an Eſcape, 3.289, 58. 


380,8. 419,10 
Sale of goods upon a fieri fac. by a ſheriff, afrer he 


is diſcharged of his office, good, 73,2: 
Sheriff brings an aſſumpſit for ſixty pounds, for ex- 
ecuting an Elegit, 103,38 


The name of the Sheriff not endor ſed on the diſtrin- 
gas, ill. 188, 10 
How far chargeable with a priſoner, 203,5. 532,18 
May take above 401. Bond for appearance, . 285,2 
Whether he is bound to obey the Plainciffs diſ- 
charge of 4 priſoner, : 380,7 
How far a her if is chargeable with goods upon 3 
eri fac. returned, 514,28 
Action againſt a ſheriff for a falſe Return, 533414 
581,9. $56.1 
555, b 2 
a 


Fer pods ſold upon an Elegit, 
(*) 


24G: 


—— — 


Kt TABLE 


An 
May break open a houſe to reſcue his Bailiffs detai- 
ned thercin, 555,19 
Whether the Sheriff or Marſhal liable to an . 
588,11 

If a Sheriff voluntarily lets a priſoner at large, he 
cannot re-take him, 559.8 
How he is to proceed, and what return to make 
of a de wventre inſpiciendo, 683,2 


—— 


Simony. 
What ſhall be eſteemed Simony, and what not, 248, 
8. 274,2. 385,16.:533,17 
He whois in a Eenefice by a ſimoniacal contratt,is diſ- 
abled to enjoy it legally, 385,17. 533417 
Such contract makes the Church void, ibid. 


Slander. ; 
Where there is no intention of ſlander, action will 
not lie, 91,18 
Slander ought to be direct, againſt which there may 
not be any intendment, 184.4 


Specialty. 

Concord and verbal agreement oannot diſcharge a 
ſpecialty, : 949,19 
Statute flaple. 

Where there arc two ſtatutes, and rhe Conuſee of 
the puſny ſtatute extends firſt , which ſhall have 
the rent, 424,9 

Where the cxtent upon a ftat. may be avoided 
without an Audita Nuerela, 478,11 

Whether a ſtat. for performance of Covenant: (none 
of them being broken} be a bar in debt upon an 
Chligation, 9,35. 102,34 


Statutes. 
Whena ſtat. appoints a penalty, and how ir ſhall be 
recovercd,ir ſhall nor be by Indictment, 644,4 
Stature of Winton, 13 Edw. 1. of Hue and Cry, 105, 
45- 187,9. 350, 14496, . 67 5,9 


Of Aon Burnel, 13 Ed. i. 13 

Of 28 EA. 1. 314,15 

Of Weſtm 2.c. 18. expounded, 449 
Statuta edita tempore Regis Edward! 3. 

Star. 1 Ed. 3. 4. 138,15 
25 Ed. 3. 477,10 
27 Ed. 3 ca. 1. 335,435 
45 Ed.3.ca.z. 133,5 


Ric. 2. 
Stat. 15 Ric. 2. cap. 6. concerning the endowment 
of Vicars, 516 


Hen. s. 
Stat. of 8 H. 5. c. 9. of forcible entry, 148, 7. 151, 
12. 167, 
Of 11 H. 5. c. 19. 68 
Of 23 H.5 285, 2 
Of 27 H. s. 595,17 
Hen. 7. 

Stat. of 3 H. 7. touching Coſts, 635,3 
Of 4H. 7. 33 
Reſolves upon the ſtat. of 11H 7. 174.474, 624 

Upon 19 Hf. 7. 22271 


Hen. . 
at. 14 H.£.c.5 expounded, 


7 21H18. 


121,4. 155,13 


23 H.8.c 5. 336,5 
27 H. 8. of ics, 401,9. 453 
31 H.. 453. 508 
32 H. 8. 522 625, 19.157, 7. 248, 7. 113. 173, 


14. 458,3 


. 


Super ſedeas not obe 


— — 


34 H. 8. 


157. 249,7. 305. 338.3. 371,5. 2173. 
295 
37 H. 8. 25,32 


Edw. 6. | 
Stat. of 2 Ed.6, for Tyrhes, 252, 6 324, 5. 68. 70, 
12. 318, 1. 328,5. 381,23. 437,8 
Reſolve s upon 5 Ed.. 214,10. 577,529, * 
Stat. 1 Mar. C.. expuunded, 1214.859713 


Stat. edit. Iempore Elix. Reg. 
Reſolves upon che ſtat. of 1 Elix. 37. 112. 173,14. 
| 5735 
Inſormations and Inditemcuts upon the ſtatute of 
5 El. 85,9. 120,2. 178. 133,5 167,7. 602,25 
Stat. 5 El. C. 25. 161,15, 602,26 
Swat. 8 El. for ſuing in anothers name without his 


privity, 128,11 
Stat, 8 El. concerning Coſte, 229,5 
Stat. 8 El. c. 15. 321,3 


Stat, 13 El. ca. 5. concerning fraudulent Deeds 
| 3 458,5. 

18 El. 236,9. 364, 2. 409, 9. 414. 430, 10 
Information upon 23 El touching Recuſants, 480 
Stat. 27 El. ca. 4. of fraudulent Conveyances, 158,9. 
132 

27 El. c. 5. concerning Jurcrs, 672,4 
27 El. ca. g. concerning erronious Judgments,17 1 

/ 12. 384,14. 
31 El. ca. 5. touching Simony, 385 
Infor mation upon 39 El. for not reſtoring Paſte 
into Tillage, 418% 


5280 
52705 


Tempore F ac. Regis. 
Reſolves upon the ſtat. of 3 Fac.ca.8. 125,8.352,2. 
4 Jac. tonching Coſts, 229, 6. 
7 Jac. touching che Kings Debts, 324,10 
Reſolves upon the ſeveral Statutes, touching Utur yg, 
209. 210,2. 252,7. 508 
Surety. See Bayl. 


Superſedess. 
yed by the Sheriff, 43,10. 359, 
Allowed upon'a Wrir of Error, brought by Exc- 
cutor or Adminiſtrator, 352,2 
To the Kings Bench in Ireland, $34,19 
In hat caſe but one Super ſed. tobe allowed, 520,5 


Supphcavit, 669,7 

a Fur miſe. 
What ſurmi ſe ſhall be good in Aud ita Querela, 29. 
67,8 


What ſhall be ſufficient to maintain a Prohibition, 
137,13. 269, 2. 3501,10 

One in execution ought not to be let to mainpriſe 
upon a ſurmiſe, 218,7 
Surmiſe good, being by way of Retainer, 668,65 


| Surrender. 
Whether a grant of the Bailiwick to a Leſſee of the 
Manor, be 3 ſurrender or determination of the 
firſt Leaſe, 176,16 


3 | If Leſſor make a Feoffment and Letter of Atturney 


| 


to the Leſſee to make livery, it is no ſurrender, 


177 


| Leſſee for years of an houſe , accepts a grant of the 


I 
' 
' 


cuſtody of the ſame houſe, is a ſw render, id. 


520,3 Surrender of a Copyhold, habendum after hig death 


is void, 372 
Into the hands of two tenants, nothing patlerh 
till it be preſented in Court, 403 
Out of Court, inte the hands of the Ste ward, good, 
520,2 

The 


of the 


principal Pointrof Law. 


— EO Ar _—_— 


The extent of the words cum jertinentiis in the | 


ſurrender of a Copyhold meiſuage, 525,2 
4 © 
Tayl. 
States created by deviſe, 61,7. 415,3. 427 
7 2. 695, . 448 28 
Whether an uſe may be limitted upon au eſtate 
tayl, | 401, 
A Caſc upon an eſtate tay!, with a Fee cxpectant, 
479.9 
Tales. 


Decemtales awarded, de circumſt antibus, 161,16 
Tales awarded, where one Juror only appeared, 
| 316,19 
Tempus ſemeſtre. 
Shall be taken for the half year, and not for fix 
moncths only, 197,5 


Tenant. . 
Tenant in Fee cannot convey his Lands habendum af- 
ter his death. 376,2 
If tenant at will be ouſted by 2 ſtranger , and he rc- 


enters, lic is tenant at will ro his Leſſor, © 650,9 
Tender 
What is a good tender, and what nor, 422,4 
By whom to be made, ; 651,10 
How tender ought to be pleaded, 627,22 
Tenement. 
The cxrent of che word, 175 


Meſſuage or Tenement, incertain; becauſe not cer- 


rain what 4 renement is, 623,5 
Term. 
All a term is but one day in Law, 284,4 


Tuſtument. See Will and Deviſe. 


Teftaium, 2464+ 5374 


Title. E 
Title of | ani ſlandered, will bear Action, 
If the parry have loſs by ir, 


153,18 
39713 


Traverſe. 


: Trees. 

| Trees, above twenty years growth, (which are tim- 
ber) though lopp'd every ten or twelve years, 
not tythable, 101,31. 133,6 


| Birch and Maple no timber, but tythable, 199,29 
| : Treſpa(s. | 
; Trefpaſi upon the Caic, for ſciſing Beaſts for an Ha- 
rior, 50,21 
For um earthing a Badger in anothers ground, 
| | 321,3 
Of Aſſault and Battery, 350,2 
For raking a Grcy-houn with a Collar, 463.10 


Te aß, Clauſum fregit, with ſpecial Pteadings, 581 
| 18. 207, 4. 208, 1 
| Tic aſs of falſe Impriſonmeur, 251, 
Vi umu, neceſſary in a Declaration in TieFafſs, 
443,19 
Trial. Sce Miſ-trial. 


— — 


. Trade. 
ne may, upon confideration, agrec , that he will 
not keep ſhop in tuch a Vill or Street, 595 


Trover and Converſicn, 
Nover ſuppoſed robe 3 May, and Converſion 1 May, 
yer good, 99,25. 428,3 
In Trover to every dead thing there oughr to be ad- 


What ſhall be held a good traverſe, when the cauſe 


of juſtification is local, 45413 | 
Traverſe in ejeftione firme, 202,2. 221,3 
In Quare Impedit, 651 


Where not taking traverſe does vitiare a Plea in 
ſubſtance, 490,9 
He who traverſeiþ ought to bring the Reeord and | 
look to the rerurn of wrirs, 528,5 
Tr averſe of an office in Chancery, 656,1 
Where tis at the Plaintiffs clection to traverſe the | 
ſciſin in Fee alledged in the bar, or the gift in 


tay l, 681,18 | 
Treaſon. 
No action lies for the procuring one to be endicted 
of treaſon. 357,19 


A rrutt in a Techol:{ is not ſorfcited upon Artainder | 

of th 407. 512,23 | 
Notte, an Ve pardoned, but by expreſs words | 
455 | 


mentioniay it, 


ded the value, and the price, if it be alive, 130,2 


Sale in Market, no good Plea, 155,3 
Lover tor a Diamond hat-band, 244,2 
For ſixty Monkeys, 252,25 
For a Bond loſt, 637,7 


In Lover againſt Baron and ſeme, theConverſion muſt 


be to the Barons uſc only, 561511 
| Truſt. 
Whether forfciced by Attainder of Treaſon, 512, 
2 

$775 Thythes. l 

Tythes ſhall be paid ex annuatis renovant ibus ſimul oy 
ſemel, 42. 430,8 
One may not preſcribe in non decimando, 47,17 
Fenny-fodder liable to pay Tythe, ibid. 
Tyches granted by Patent, 48 
Templers lands ought not now to be diſcharged of 


Tythes; For by the Common Law a Lay-per. 
ſon was not capable of ſuch a priviledg, 58,3 
Caſes for iythes upon rwo Leaſcs, 68,9. 452,30 
Upon Lerters Parents, 70,12. 680 
What trees are not tythable, 00, 31 
And what arc, 199,29 
Leaſe of tythes for three lives, upon the ſtart. 1 E/. 
queſtioned, 11140 
Tythes of after -mow*th diſcharged by aPreſcription , 
116,4 

Lea(c or Agreement to he diſcharged from tythes 
during the Pariens life, cannot be without Deed, , 
137,13. $13,3 

No remedy by diſtreſs or afliſe, for rem reſerved 
upon a Leaſe of the, for life, 173,14 
If my Corn be cut, chough a ſtranger take it a- 
way before ſevcrance, yet an Action lies againſt 
me for the 1ythes, 32445 
Corn ſtand in ꝑ, bouglit of the Proprietor of a Kcctc- 
ry, without ſpecial words to diſcharge it, muſt 


pay tythe, 362 
What Lands ſhall be diſcharged of ryrhes by 31 U. f. 
452,30 


Whether iythes are payahle of a Fulling-mill, 23, 


Cifkur- 


An era TABL WM 


Ciſtercian Lands (in proprii manibus of the owner ) 
diſcharged of tythes, 559,5 
No tythes payable for dry-cattle, _ $76.3 
Perpetual unity of 2 Church approp1 iared and the 
land is net any di.charge of the tythes, 608 


— — w eres 
—— 
— — — 


Van lance. 
7 Ariance berween the Writ and Count, how ru- 


led, 8 ö 128, 20 
Between the Original Writ and Declaration, 130 
307, 4+ 855,4. 479. 597,20, 629, 2. 654, 17. 

: : 74,8 
Between the Writ for enquiry of Damages and 
Declaration, 294,14 


"> 


;- be 


Berwixt the Leaſe in the Declaration, and the | 


| 


j 


Leaic found, 328,5. 358, 18 | 
Ferwixt the Bill and the Declaration, how ruled, 
| 55474 
Venditioni exponds. 
In what caſe not nccſlary, 72,2 


Venire facias. | 
Ven. fac. awarded before the Appearance and De- 
claration, amendable, 64,3 


Other miſtakes amendable, 78,9. 244, 1. 30), 4.326, 


3. 353,8. 383,12. 396,1. 437,1. 631,4. 67c,8 
Ven. fat. miſ- awarded, 85,12. 188,10. 239, 4. 302, 
2. 313,14. 327,5. 458,3. 4. 328, 5. 676, 11 

Ven. fac. awarded de vicineto Civitatis Coventrie, 
$07 ,4+ 4$3,13 
De parechia or de villa de C. good, 340,5. 45313 
513,25. 676,11 
De vicineto Manerii, 28.4 
Awarded from T. and not de vicincto de T. ill, 


29. 
Ven. may be awarded upon an Indictment, the 1. me 
Seſſions, 404,2 
Where the return of the Ven. is before the teſte, a- 
mendable, 442, 15 
Where there ſhall not be ſeveral Ven. fac. to try ſe- 
veral Iſlues in one County, 550,12 
Where the Sheriff himſelf is concerned, the Ven. fac. 
may be awarded to the Coroners, 551 
. B. of Harmthorn returned on the ven. And on 
the diſtringas W. B. of Harmthorp was returned 
and (worn, held not material, 653,2 
Action brought in Chancery, and Ven. fac. returna- 


ble in the Kings Bench, 672,4 
Stat. 27 El. ca. S. expounded, ibid. 
Venue. See Viſne. 
Verdict. 


Judgment could not be given, for the incer tainty of 
a verdlict, 113,12 
Perdi without Iſſue joined, amended, 502,12 
Where there were two Perdifs ina Caſe, and t he 
firſt adjudged void, 627,21 
Where the Verdict and Judgment diſagree, amen- 
dable, 632 
Declaration, ill in ſubſtance, tall not be made good 
by Verdict, 655,5 
Verdict, that he is guilty cum aliquibus averiis preter- 
quam good, 662,13 
Vi & arms. 
In what eaſcs it ſha Il be Error to omit thoſe words, 


'| 


$26,1, 536,3 


Vicarage. 
The beginning bf Viccarages, 


$13 
What Viccarages may be diffolved , and how, 516. 
518 

Viccar to ſay Service in one Church one Sunday, 
and in another the other Sunday, alternis vici- 


bus, ſued for his penſion, 566,3 


Victuals, and Vidluallers. 


Preſents of Vichuals may be taken without offence, 


3 a 1 80 ˙¹7 

An Action ties for ſelling corrupt Vidbualt, without 
warranty, 197,23. 470 
Apples not to be accounted dead Vifinals, 2140 


Fill. a 

Two Vills W. and S. in the Pariſh of S. a Fine of 
ſuch lands in S. the lands in W. paſs not, 120, 3 
And the difference berween a Fill and a Hamlet, 
ibid. 

Where the Vill named in the Declaration differs 
from that in the Verdict, and Deed, 175 
Where the Pariſh and V ſhall be intended all 


one, 263,27. 340,6 
Viſne, or Venue. 
he ng a Venue ought to be from a Pariſh in Lone 
on 


150,10 
191,15. 375,1 
86. 95,22.239, 
SED 4. 30242 
Where the cuſtome of a Manor is in queſtion , the 
Venue ſhall be only of tho Manor, 8,32, 4,53. 375, 


I. 405,4. 351. 631,4 


Where well awarded, 
And where not, 


Oſes. 
Where Uſes are well limitted, and where not, 1 69, 
8. 180, 19. 201,32. 401.9 
There cannot be uſe of a thing which is not in eſſe, 


190,13 
In hat caſe Ceſty que uſe needs not ſhew the Deed 
of Grant, ; 2175 


Uſurpation. 
Whether a double aſurpation ſhall out the King of 
poſſeſſion , and put him tv a Writ of righr of 
Advowlon; $3: $4: 123,8 


Uſury. 
What ſhall be adjudged ſary; with Reſolves up- 
on ſeveral Gaſes of Vſury, and Vſurious Contratts, 
26. 32. 104,40. 209. 253,7. $07,20. 678,14 
If the caſualry goes to the intereſt only, and not to 
the principal, it is Vſury, $8 


Utlawry. See Otlary. 


— 


W. 


Wager of Law. 
Wager of Law allowed in caſe of Bankrupt, 105,4* 


| Warver. | | 
In what caſe waiver of the poſſeſſion ſhall diſcharge 
one of the rent, 549,10 


Wales 


of the principal Points of Law. 


Wal-s. 


Certisrari to remove Endiitmerrs of Riots taken 


1 
in hates, 484,“ 


Ward and Wardſhip. 


Two purchaſe to them and the ſicirs of the one, | 
and he who has the inheritance, dyes, his heir | 


Hall be in ward, 4043 


The Lord preferr'4 before the Prochein ami? , 
the Cuſtouy oi a tenant, Who was mutus ( ur- 
dus, 15 6.42 


% 


Cai 


23 
Making the Ward Knight diſcharges the wardſhip | 


{rom that time, 155,5. 388,2 


Other Caſes rouching Vardſhi pe, 15747. 388,2 
Warrant. 

Warrant of Atturney, when amendable, 135,9 

Wanring, 297.7 

Arreſt good, without ſhewing warrant, 485.4 

Weit of Deceipt lyes againſt an Atturney for ap- 

pcaring'for one without warrant, 694 7 
Warranty. | => 

Warranty of wares ought to be made at the time of 

the ſale, 4. 470. 630,3 

Warranty deſcends only upon the heir at _ . 
218, 


Where warranty is neceſſary in ſelling wares, 470 
Warranting a Mare ſold , to be ſound, and Action 


brought thereon, 630, 3 
Warren. 

Warrenner may kill any Dog that uſes to hunt his 

Comes, 44,13 


If one has a Warren by Charter in all his Manor, 
he may ere& a Lodge and make Cony-berries in 


any place, 156,5 
The extent of free Marren in a Common, as to 
Conics, 195,21 
Waſte. 

Eradicating white-thorns adjudged waſte, but not 
ſuccidendo oF vendendo, 126,15 
Converting a Corn-mill to a Fulling-mill, waſte, 182 
21 

The force of ſine impediment» vaſti. 215,1 


One may have an Action of waſte upon ſeveral 


Leaſes, and upon ſeveral Grants of a Reverfion, | 


330,8 


Leaſe for years, remainder to D. for life, without 


impeachment of waſte, remainder to G. in tail, 
tenant commits waſte in the life of D. who dyes 
before waſte brought, Action lyes for him in re- 
mainder, 688,4 

Warercourſe. 
Action for diverting the water- courſe of a Mill, 253, 
27 

Ways. 

ff 1 ſell a Cloſe, through which I had a way , the 
ray remains, though not excepred in the ſale , 
170,10 
W.3 appendant to Land, 100,13 


Will. 
Revocation of a will, where inſufficient, 115,2. 497,3 
A will cannotrefer to words only, without wri- 
ting, 145 
Proving a will ſtaid by Prohibition, 345,15 
Ex poſition of a will, 294,7. 1444 


See more in Deviſe. 


by Endictment, which is the ſuit of the King, 

120,2 

One n itu / not ſumʒᷓ̃cient in the Civii Law, 260,2 
Woman. 

Whar time a n May go with child, 541 

The nine moncths ſhail De taken to be gere, folg- 

. 191d, 
rds. 


Words actionable, oughit to import in themiclvee, 
preciſe ſlander, without ambiguou nc s, 107 
In What cas, words, roo generally laut, will nor 
hear Action, 126,12. 202,1. 339.4 
Where the wird is inſenſhle, and has not expcfi- 
tion, it cannot be pod, 147,5. 149.3 
Words ſhall be taken in {ce worit part, 155. 241,5 
Whether an Action lics for words, from the report 
of the ſpeech of another, who never pake them, 
152,17. 405,2 

Where the Verdict found other words in part, then 
che Plaintiff declared, good, 40741 


* 


— wy — — 


— — 


lords, act ionable. 
Thou art a Thicf, and lyſt ſtoln my Corn, 38,2. 
43,8. 65,5. 157,8. 114,13. 622,14. 676,12. 674,7 
My Trecs, 231,11. 114,13 
It ſhall be adjudged Corn reaped, 5747 
Words ſpoken of a Juſtice of Peace, 55,1. 88, 4. 90, 
17. 143,1. 240,5. 303,5. 48443. 55743 
Sir Geo. More is a corrupt man, aud has taken bribes, 


55,4 
He and one Allen are perjured knaves, 102,33 
My brother is perjured, 107,2. 435,5 
Thou perjured beaſt, 613,T 


Thou art a leprous knave, 144.3. 430,9 
Thou art a Witch, and Iwill prove thee a Wirch, 
| | 150,11. 305,2 
Doubtful in ſome caſes, 399,5. 331,123. So 


25. 839, t 
Thou haſt robbed the Church, and ftoln the lead © 
it, I 532 


Thou haſt been in the Gaol for ſtealing a Pan, 154,3 
Thou haſt procured one £. to come thirty miles to 
commit perjury,&c. 158,10 
Of a widow Lady, that A. had reported, he had the 
uſe of her body, two hundred pounds damages, 
152,12. 405,2 
CR the title of Lands, 153,18. 357,3 
Hindring a marriage, 4223 
Words {pen of a noble perſon, 195,22 
Thou haſt ta ken a falſe Oath, 204,7 
Baſtard, if damnified thereby, 21345. 323,2. 625,18. 
2.12 ,2+ 535,19 
Thou waſt in No wich Gaul for a Felony committed 


— 


= 


upon A. — 247% 
Thou art a ſmotherer and maintainer of Fclonics, 
297 

Thou haſt harborcd thy ſon, knowing he was a 
Seminary Prieſt, 300,3 
Tooſe his wife killed thy husband. 305.2 


Thou didſt ſet upon me, and tockſt my pur ſc, 312, 
13. 315,18 

Thou art a Where maſt-r, and haſt lain with B. his 
wife, 32342. 
He hath poiſoned J. S. 343.9 
Thou art a Bankrupt knave, 345,13. 4247. 585.5 
If Sir 7. S. might have his will, he would Kill all 
true Subjects and the King roo, 4074 
Thou haſt killed thy Maſters Cook, 42345 
(fk) Thou 


— —— — — ä äU 
—— — — I Ie _ 


— 


Miſtu cis. M. is a whore, and hath had che Pos, 43-49 
Thou haſt poijoned thy husband, 4 8,9 
Thou hai ſtoln my Corn, and carried it to market, 

442,15. 457,2. 673,7 
Thy Maſter Brown hath robbed we of al} my goods, 


1 


44332 © 
For calling a Surveyor, cheating knave, 524,15 
Thou watt in L. Gaol fer coining, 535,2 
Toizy a Merchant is broben, 562,10 


Have vou brought home the forry pounds you ſtole, 


558,5 

To call a Merchant Bankrupt, thong't he was ſo for- 
merly, 78,7 
To call an Atturney, Coxening knave, 586,8 


— ͤͤ— — — — —— . —ü—ũ—᷑— CIT <> >< 


Thou art a theeviſh rogue, for thou haſt ſtoln my 


Faggots, 600,24 | 
Thou art a maintainer of theeves, to ſteal my ma- | 
ſters goods, 629,1 


Thou haſt the Plate of I. S. and we will charge 

thee with that Felony, 647,13 
This is a counterfeit warrant made by Mr. S. 648, 
17 


Words, not Attionable. 


Thou art a theeviſh knaye, and haſt ſtoln my wood, 
65,5. 166, 5 


Bars of Iron, 204.9 
Shcep, 125,12 | 
Words ſpoken of a Church-warden, 80,3 | 


Thou waſt arraigned and convict of Felony, 90, 18 
You did mcſt perjuredly preſent me at ſuch a Viſi- 


tation, 120,1 
Sir Tho. Holt cleaved his Cooks head, 184, 4. 423,5 
Thou art forſworn in Caller Court, 190,14. 436,5 


Thou art no true Subject to tlie King, and that J 


will prove, 202,1 
Var let and knave, 2c, 8 
You are a paltry Lawyer, 267 


He is a cozener, and cozened A. of ſuch money, 


: ; 33974 
Scandalous words Polen of a witneſs in Court, 432, 


Fl 


* 


4825, 
Scurvy pocky whore, 459,7. 514,26 
Words ſpoken of a married man, 473,8 
To call one Simoniſt and Recuſant, 484,3 
S. did fteal a Mare, or clic G, is foriworn, 5351 


Thou art a cozening roguc, a cut-purſe rogue, 


bo] L 


53 25 I 
Thy ſon has murdered my chill, % general, 

- 

635.1 
Thou haſt raviſhed ſuch a woman, 555.2 


Other words kot actionable, 32,1. 315, 18. 331, 
12. 473,5. 687,2 


VVords, doubt ful. 
That P. has murder'd Adams child, 215,12 331,1 
He hath ſpoken Treaſon, and that | will prove, 
27 545 
Thou art as bad as thy wife, when ſhe ſtole my cu- 
ſhion, 331,11 
When words are doubt ful, they ſhall be taken in - 


tiori ſenſu, 275,5 
VVrits. 

A Miri void in one part, may be good in anotlicr, 

104,40 


VVrits aided by the Statutes 32 H. 8. and 18 Elis 
108,4. 185. 182,10 

VV/rit to enquire of damages in London, for breact1 
of Covenant in H. good, becauſe founded on a 
writing, made in London, 142,21 
VVrits amendable, in what caſes, 185,5 
188,10. 217,4. 239,4. 25717. 365,4. 37 2,2+ 442 
15 

VVrit of Enquiry of damages, varying from the De. 


152.15. 


Way 


claration, error, 294,14 
Awarded upon a Trover, 31943 
Of ſecond deliverance, 424,8 


VVrit of Reſtitution awarded to a Burgeſs of Hert- 


ford, 505,18. 540 
De Ventre in'iAdndo, where and how awarded, 
685,2 


VVrit by Fourneys Accompts, hat, and when to he 
brought, 589,12 


